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A review of LECG’s critique of PwC’s report on the outcomes for consumers in relation 
to pay TV in Europe 

 
 
Preliminary comments 
 
1. The Complainants’ Joint Further Submission1 included as an annex a report by 

LECG entitled “Critique of PwC’s study entitled “The outcomes for consumers in 
relation to pay TV in Europe”” (“LECG’s Critique”).  The objective of LECG’s 
Critique is to seek to persuade Ofcom that: 

 
“PwC’s international comparisons do not provide any basis for concluding 
that UK consumers are better off than consumers elsewhere in Europe.”2 

 
2. In contrast to the stridency of its tone and conclusions, however, the arguments 

contained within LECG’s Critique are astonishingly weak.  It comprises, in 
essence, a series of erroneous or irrelevant arguments evidently in the hope 
that Ofcom might fail to recognise their weakness and attach some weight to 
LECG’s conclusions.  We can only hope that Ofcom is able to see through such 
obfuscation.  We note, however, that the lengths to which LECG have had to 
stretch to concoct their criticisms of the PwC report speak volumes as to its 
quality and robustness. 

 
3. Throughout their Critique LECG cast aspersions on the objectivity of PwC’s 

analysis, accusing PwC of “bias” and “artificial adjustments” that create “false 
impressions”.   We consider that these accusations are unfounded and do not 
reflect well on LECG.  It is Sky’s view that the thoroughness and objectivity of 
PwC’s report is evident.  In order to construct allegations of bias and 
subjectivity, LECG ignore in their entirety both the careful caveats stated 
throughout the PwC report, and its complete openness as to (a) terms of 
reference, (b) data sources and approaches, and (c) the bases for any 
calculations or judgements made. 

 
4. It is principally as a result of the stridency with which the meagre and 

erroneous arguments contained in LECG’s Critique are put, and the 

                                                        
1  Joint response to Sky’s submission of April 2008 by BT, Setanta, TUTV and Virgin Media, 6 August 2008. 

2  Final paragraph, page 3.  (All references are to LECG’s Critique unless otherwise stated.)  It is notable that 
this appears to respond to a proposition that has not been put forward either by Sky or PwC.  An objective 
reading of PwC’s report is that the UK pay TV sector performs well above average on some measures (such 
as innovation), and is around average on others (for example in relation to charges).  What is clear from 
PwC’s report, however, is that it directly contradicts the Complainants’ conclusions about the outcomes for 
UK consumers in comparison to such outcomes in other European countries. 
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unreasonableness of the aspersions cast on PwC’s objectivity in preparing its 
report, that we have responded fully to LECG’s Critique. 

 
5. This review demonstrates that there is no merit at all in LECG’s criticisms of 

PwC’s report.   
 
6. Of equal note is the highly tangential nature of LECG’s Critique – such as the 

extent to which they focus on PwC’s estimates of pay TV penetration in a small 
number of European countries, and the devotion of an entire section of their 
paper to abstract arguments about the use of Purchasing Power Parity (“PPP”) 
exchange rates in making international price comparisons.  In Sky’s view, the 
extremely limited extent to which LECG have focused on the core issues of the 
PwC report, again, speaks volumes as to the robustness of its conclusions. 

 
7. Finally, we note that, in a number of places in their Critique, LECG reveal that 

they have insufficient knowledge of the factual context of the issues on which 
they are commenting to do so with any authority.  For example: 

 
• at paragraph 2 on page 5, LECG ask what cable access customers are paying 

for if they are not paying for the television channels they receive.3   The 
answer to LECG’s question is obvious and well-known: they are paying for 
the infrastructure costs associated with the provision of a cable connection 
into their homes and (normally) the provision of cable set top boxes; and 

 
• LECG do not appear to be aware of the concept of open platforms.  This gap 

in their knowledge reveals itself both in relation to LECG’s understanding of 
Sky’s pay TV services in the UK, and in their understanding of Numericable’s 
pay TV services in France.    

 
In relation to Sky’s pay TV services, LECG evidently believe that Sky’s pay TV 
packages contain “over 200 FTA channels”4, and argue that, on this basis, 
Sky’s pay TV packages should not be treated as genuine pay TV packages.5  
This betrays a fundamental lack of knowledge of the open nature of the DTH 
satellite platform in the UK (as well as the nature of Sky’s pay TV packages).  
As Ofcom is well aware, third party FTA channels broadcast via DTH satellite 
in the UK are not an “element of”6 Sky’s pay TV packages; they are broadcast 
entirely independently of Sky and can be viewed without a Sky subscription.  
Errors introduced by LECG’s lack of knowledge in relation to this matter 
arise at page 37, page 48, and page 69 of their Critique.  

                                                        
3  Had LECG genuinely wished to know the answer to this question they could have asked Virgin Media, one 

of their clients, what subscribers to its “M Pack” (which includes telephone line rental, but no genuine pay 
TV channels) are paying for.  See Annex 2 for a description of Virgin Media’s “M Pack”. 

4  Final paragraph, page 4. 

5  See, for example, the final paragraph, page 4,  

6  ibid. 

7  LECG state: “These packages, which PwC arbitrarily denotes as “mini-pay TV”, are however directly comparable 
to the pay TV packages offered by Sky in the UK”.   This is erroneous. 
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The errors introduced by LECG’s lack of awareness of the open nature of 
Numericable’s cable network in France are discussed in Section E, below. 

 
8. BT also discusses the PwC report in its separate Further Submission.  As with 

previous submissions, BT’s comments are somewhat more measured than 
those of LECG, though of no more merit.  We discuss these separately at Annex 
1. 

 
A. LECG’s summary of PwC’s findings is selective and their discussion of those 

findings partial or erroneous 
 
9. In the “Introduction and Conclusions” section of their Critique, LECG set out a 

highly selective summary of PwC’s findings, on which they make a number of 
erroneous or partial comments.  The following sections discuss LECG’s summary 
of PwC’s findings, using the headings in LECG’s Critique. 

 
Prices 
 

10. LECG state that:  
 

“Sky’s retail prices, measured in purchasing power parity euros ("PPP€"), 
are (1) significantly above the sample average price for three of the four 
premium packages considered and (2) significantly above the prices 
charged by 10 or 11 of the sample of 15 retailers considered by PwC 
(depending on the package considered). In other words, the evidence 
presented by PwC shows that the UK pay TV consumer faces high prices for 
various premium packages compared with the prices paid by consumers in 
other European countries.”10  

 
11. In relation to the first of LECG’s points, the relevant figures are as set out in 

Table 1 below.   It is (a) an exaggeration to describe as being ‘significant’ 
differences from the average that are between 3.9% and 5.5%, and (b) partial 
not to note also the fact that Sky’s price for its fully inclusive package is below 
the sample average by a far greater extent (12%) than its prices for other 
package types are above the sample average. 
 

                                                                                                                                                               
8  LECG describe PwC’s analysis of pay TV penetration as ‘over-inclusive’ because LECG assert that Sky’s 

“entry level pay TV package…appears to meet the criteria stated by PwC for standard cable access TV 
packages.”  This is erroneous. 

9  LECG assume, incorrectly, that PwC have included “over 200 FTA channels” as being part of Sky’s packages 
when reporting the number of channels carried in particular packages.  It is clear from Table 7 of the PwC 
report that this is erroneous, as Sky’s most inclusive package is stated as containing 120 pay TV channels. 

10  Final paragraph, page 1. 
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Table 1. 
 
Sky’s monthly subscription charges relative to the sample average (PPP Euros) 
 

  
Fully inclusive 

package 

Inclusive of 
important 

sports 
package 

Inclusive of 
important 

movies 
package 

Inclusive of 
important 
sports and 

movies 
package 

Sky 62.31 47.08 47.08 56.77 
Sample average 70.78 44.64 45.07 54.63 
% that Sky's price is 
above or below 
sample average -12.0% 5.5% 4.5% 3.9% 

 
12. In relation to LECG’s second point: 
 

• the relevant table in PwC’s report (Table 8) in fact compares the prices of 19 
pay TV packages (including Sky’s), rather than a “sample of 15 retailers” 
cited by LECG; 

• the way in which LECG choose to portray this evidence is one-sided, failing 
also to note that Sky’s retail prices are significantly below those for many of 
the packages in the table, most notably in relation to its Top Tier package; 
and 

• it is erroneous to describe (as LECG do) the price of a Sky package as being 
“significantly above” the price of every package in the table which has a 
lower price than the relevant Sky package.    

 
13. If, instead of LECG’s one-sided approach, we define the price of a Sky package 

as being significantly different to the price of another package if it is either (a) 
more than 20% higher or (b) more than 20% lower than the price of the 
comparator package, the relevant figures are as set out in Table 2. 

 
Table 2. 
 
Number of packages where the price of the comparator package differs from 
Sky’s price by more than 20% 
 

  

Fully 
inclusive 
package 

Inclusive of 
important 

sports 
package 

Inclusive of 
important 

movies 
package 

Inclusive of 
important 
sports and 

movies 
package 

Number of lower 
priced packages in 
Table 8 of PwC’s report 4 7 11 6 
Number of higher 
priced packages in 
Table 8 of PwC’s report 7 4 5 5 
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14. It is therefore abundantly clear that LECG’s proposition that “the evidence 
presented by PwC shows that the UK pay TV consumer faces high prices for various 
premium packages compared with the prices paid by consumers in other European 
countries”11 is without foundation. 

 
15. It is also important to recognise that the Sky package which compares most 

favourably against packages available in other countries (Top Tier) in terms of 
price is in fact the package to which over half of Sky’s premium subscribers 
actually subscribe.   The three other packages included in Table 8 are taken by 
very few Sky premium subscribers (0.1%, 0.7% and 0.1% respectively).  LECG 
themselves argue that it is necessary also to consider evidence on subscriber 
numbers when making price comparisons.12  Therefore these subscriber figures 
comprise additional supporting evidence that Sky’s charges cannot be said to be 
high relative to charges for comparable pay TV services in other European 
countries. 

 
Consumer choice 

 
16. LECG argue that the UK measure for the “minimum retailer choice for a large 

majority of consumers” at “2, is significantly below the sample average, 2.6” and 
use this observation to argue that “the majority of UK consumers enjoy less 
retailer choice than their European counterparts.”13 
 

17. Not only is the difference between these figures not significant in any 
meaningful sense, this demonstrates the superficial nature of LECG’s criticisms 
of PwC’s findings.  The more obvious point is that consumers in Europe (as 
elsewhere) are generally served by a relatively small number of pay TV 
retailers, and the UK is not particularly out of line in this respect.  The figure for 
the UK is the same as that for France, Italy, Austria, Spain and Switzerland. 

 
18. More generally, LECG’s summary ignores the large amount of evidence in PwC’s 

report about elements of consumer choice in relation to pay TV services other 
than the number of pay TV retailers available.  For example, PwC presents large 
amounts of evidence in relation to elements of consumer choice such as the 
variety of pay TV packages, and the range of pay TV channels available to 
consumers in different countries.  It is partial only to focus on that evidence that 
is capable of being easily summarised numerically. 
 
Innovation 

 
19. Given the incontrovertible evidence as to the advantages to consumers provided 

by the highly innovative nature of the UK pay TV sector, LECG have had to 
stretch even further to attempt to undermine PwC’s clear finding that the UK is 
one of the: 

                                                        
11  Paragraph 1, page 2. 

12  Paragraph 3, page 6. 

13  Paragraph 2, page 2. 
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“four countries that emerge as the leaders in terms of the innovation 
services we assessed.” 14 

 
20. LECG state: 
 

“PwC compares innovation across national pay TV markets using three 
indicators” 15 
 

21. That is erroneous.  PwC used six indicators (or seven indicators if PwC’s 
combined measure is also included).  LECG refer only to PwC’s use of the date 
of introduction of digital pay TV services, PVRs and HDTV.  They omit the fact 
that PwC also examined penetration rates for these services, and it is perhaps 
not coincidental that the measures that LECG omit are also those on which the 
UK performs particularly well.   Both the absence of any criticism by LECG of 
these measures, and their overlooking of these measures of the innovativeness 
of the UK pay TV sector, speak volumes as to their significance. 

 
22. In relation to the three measures that LECG recognise, they state: 
 

“The UK figure is below the sample average in terms of the first indicator, 
above average for the second, and is identical to the sample average for the 
third indicator.”16 

 
23. LECG’s reporting of these results is particularly deceptive, failing to note that, in 

relation to the second indicator (the date of introduction of PVRs), the UK is 
“above average” by four years – a very significant length of time given the 
benefits to consumers of this technology.17 

 
24. Accordingly, it is abundantly clear that there is no merit in LECG’s conclusion 

that “the evidence shows that the UK pay TV market cannot be regarded as 
particularly innovative”.18 This conclusion (a) is based on an overtly selective 
reading of the evidence presented by PwC and (b) contradicts the conclusions 
drawn by PwC from an examination of the full range of evidence that it 
collected. 

 
25. Overall, it is therefore clear that LECG’s attempt to argue that PwC’s report 

supports the findings of their own fundamentally flawed econometric study fails 
entirely. 

 
 
 

                                                        
14  Section 5.4 of PwC’s report. 

15  Paragraph 3, page 2. 

16  Final paragraph, page 2. 

17  See figure 7 of PwC’s report. 

18  Final paragraph, page 2. 
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B. LECG fail to recognise that PwC’s analysis of pay TV penetration and its cross-
country comparison of the prices of a number of types of pay TV packages are 
separate exercises 

 
26. LECG argue that the results of PwC’s price comparisons are biased because PwC 

excluded ‘cable access services’ received by many households in some 
European countries from its analysis.  LECG state: 

 
“These adjustments [i.e. adjustments made in the context of PwC’s 
analysis of the penetration of pay TV services]… also bias PwC’s cross-
country price comparison to create the false impression that the cost of pay 
TV services in the UK is relatively low, since in cable countries average 
prices for pay TV prices (sic) have been even lower after controlling for 
quality differentials.” 19 (Emphasis added) 
 

27. It is unclear whether LECG simply do not understand the structure and approach 
of the PwC report, or whether this is an intentional confusion of two entirely 
discrete analyses contained in that report. 

 
28. One of the measures of the outcomes for consumers examined by PwC was the 

penetration of pay TV services in each country in its study.   PwC’s pay TV 
penetration analysis is entirely separate from, and has no bearing at all on, the 
price comparison exercise that PwC undertook.  As a result, whatever 
objections LECG have to PwC’s approach to estimating pay TV penetration in 
different countries, it is impossible that any such estimates are capable of 
‘biasing’ “PwC’s cross-country price comparison to create the false impression that 
the cost of pay TV services in the UK is relatively low”.  LECG’s criticism is 
fundamentally misplaced. 

 
29. More generally, the point that appears to concern LECG is somewhat bizarre.  

LECG appear to believe that exclusion of cable access services from a 
comparison of charges for pay TV services has the potential to ‘bias’ such an 
analysis in favour of the UK.  The reason for this view, evidently, is a belief on 
LECG’s part that consumers in countries such as Belgium and Germany are 
better off than consumers in the UK as a result of a situation in which 
consumers in the former countries pay a monthly fee for a cable connection via 
which they receive the types of channels that in the UK are largely delivered for 
free over the air (for example, via digital terrestrial and satellite broadcasting).   

 
30. This appears to lose sight of the wood for the trees.  It is wholly improbable 

that the welfare of UK consumers would be greater if more of them received 
multichannel free to air television services via cable – for example, via Virgin 
Media’s ‘M pack’20 - rather than via Freeview or DTH satellite. 

 
31. Above all, however, the emphasis that such an argument places on the 

importance of cable access services is wholly at odds with the focus on 
                                                        
19  Paragraph 3, page 4.  The last part of this sentence is essentially unintelligible. 

20  See Annex 2 for a description of Virgin Media’s ‘M pack’. 
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premium pay TV services in both the Complainants’ complaint to Ofcom, and 
Ofcom’s pay TV review. 

 
 
C. LECG’s criticism of the “objectivity” of elements of PwC’s report is unfounded 
 
32. Throughout their Critique, LECG cast aspersions on PwC’s analysis by claiming 

or implying that PwC’s analysis lacks objectivity, or is based on “subjective” 
judgments.   For example, LECG state: 

 
“the data is (sic) subject to a number of important adjustments, which are 
subjective and are unjustified” 21 

 
33. LECG also refer to approaches adopted by PwC being “biased” with the strong 

implication that such purported biases are deliberate in order to place the UK 
(or Sky) in a more favourable light.  For example, LECG state: 

 
“[PwC’s] classification of pay TV packages as either “genuine” pay-TV 
packages or standard cable access TV packages is inconsistent and 
biased”22 

 
34. Elsewhere, LECG state: 
 

“[These adjustments] also bias PwC’s cross-country price comparison to 
create the false impression that the cost of pay TV services in the UK is 
relatively low” 23  (Emphasis added) 

  
35. As noted above, such aspersions are wholly unfounded.  
 
36. The repetition of such statements throughout LECG’s Critique creates the 

impression that LECG believe that the entirety of PwC’s report is flawed in this 
way.  A careful reading of their Critique, however, indicates that all LECG’s 
objections in terms of ‘objectivity’ or ‘artificial’ adjustments relate to PwC’s 
analysis of pay TV penetration.  This is important because, given that this 
exercise has no bearing at all on the cross-country price comparison, LECG 
make no criticism of that comparison on grounds of ‘objectivity’ or ‘artificial 
adjustments’, in spite of all impressions to the contrary. 

 
37. Furthermore, a careful reading shows that LECG’s only criticism on the grounds 

of ‘artificiality’ or ‘lack of objectivity’ relates to PwC’s argument that subscribers 
to cable access services should not be included in an estimate of the number of 
genuine pay TV subscribers in a particular country.24   

                                                        
21  Paragraph 2, page 3.  The proposition that the adjustments are “unjustified” is erroneous.   The 

justification is set out clearly at section 2.1.3 of the PwC report. 

22  Paragraph 6, page 4. 

23  Paragraph 3, page 4. 

24  LECG also object to the methodology used to estimate the number of such subscribers, but this is a 
different matter which we address below. 
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38. On that matter, LECG’s argument is unsupportable, and it is surprising that they 

have chosen to give it so much weight.  In Sky’s view, it is wholly evident that a 
household that receives a set of predominantly advertising funded, or publicly 
funded, television channels via a cable connection at little or no additional 
charge to their monthly telephone line rental should not be regarded as 
subscribing to pay TV for the purposes of comparing penetration of pay TV 
services across countries.  To do so would be to treat apples as being oranges.  
There is nothing at all “artificial” or “biased” about seeking an estimate of the 
number of ‘true’ pay TV subscribers in a particular country.  LECG would appear 
to believe that almost every household in Belgium subscribes to pay TV 
services.   Clearly, that is not the case. 

 
39. The fact that LECG place so much weight on this approach being artificial or 

erroneous is surprising given that LECG themselves recognised this as an issue 
in the context of their flawed econometric cross-country comparison of average 
revenue per subscriber.  The Executive Summary of the findings of their study 
stated: 

 
“Countries where cable has always being (sic) the leading platform (e.g. 
Belgium, the Netherlands and Switzerland) tend to have low prices… [Cable 
operators] offer universally available free-to-air content for which 
consumers have a lower willingness to pay.”25 

 
LECG’s econometric analysis included unsuccessful attempts to control for the 
effect of such services via its “cable always largest” dummy variable. 

 
 
D.  LECG’s criticisms in relation to the approach to estimating genuine pay TV 

penetration in highly cabled countries are spurious 
 
40. As discussed in the previous section, LECG’s sole criticism of PwC’s analysis of 

pay TV penetration is in relation to the exercise that PwC undertook of seeking 
to examine the level of genuine pay TV penetration in a small number of 
countries in the study – those in which cable access services are prevalent - the 
results of which are at Section 2.6 of PwC’s report.  LECG state that this analysis 
is:  

 
“methodologically flawed and economically unjustified.”26 

 
41. In terms of methodological flaws, LECG’s first argument is that: 

 
“PwC provides no explanation of how to distinguish in practice between 
cable access services and genuine pay TV services.”27 

                                                        
25  Page 22 of “Pay TV prices in Europe (1997 – 2005); An Econometric Analysis”, 18 June 2007. 

26  Paragraph 5, page 4. 

27  Paragraph 5, page 4. 
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42. This would appear to overlook the explanation by PwC as to how it makes such 

a distinction, set out in section 2.1.3 of its report. 
 
43. LECG go on to assert that PwC’s classification of pay TV packages as cable access 

packages or genuine pay TV services is “inconsistent and biased”.28  LECG give 
two reasons for this view:  

 
a. PwC regards Sky’s pay TV packages as genuine pay TV services when 

they “appear to meet the criteria stated by PwC for standard cable access 
TV packages”29; and  

 
b. PwC’s estimate of the number of genuine pay TV subscribers in 

Germany is wrong because LECG believes that PwC regards only 
Premiere as providing genuine pay TV services.30 

 
44. As set out at paragraph 7 above, the first of these reasons is based on a 

fundamental misunderstanding of the factual context of the UK television 
sector, and is therefore irrelevant. 

 
45. In relation to the second point, LECG’s argument appears to be that PwC 

underestimates the number of genuine pay TV households in Germany because, 
LECG believe, PwC ignores significant numbers of cable pay TV subscribers to 
genuine pay TV services – with the implication (we presume) that this casts 
doubt on PwC’s estimates more generally.   LECG state:  

 
“Our analysis of ScreenDigest’s data for Germany suggests that PwC 
considers the pay-TV operator, Premiere, to be the only source of “genuine” 
pay-TV in Germany.”  

 
46. This would appear to overlook the statement by PwC in its report that its 

approach: 
 

“does not imply that we believe Premiere to be the only company offering 
“genuine” pay TV in Germany”31    

 
47.  In fact, it would appear that LECG have overlooked altogether PwC’s careful 

explanation of its approach to estimating the number of genuine pay TV 
subscribers in Germany, and the cross-checks it performed (including by 
reference to authoritative, published German sources), set out in Section 3.2 of 
Appendix 4 of PwC’s report.  In making their own calculations, LECG appear 
entirely unaware of the double counting issue raised by the fact that most 

                                                        
28  Paragraph 6, page 4. 

29  ibid.  The admission that PwC has ‘stated criteria’ for “standard cable access packages” directly contradicts 
LECG’s earlier argument that “PwC provides no explanation of how to distinguish in practice between cable 
access services and genuine pay TV services.” 

30  Paragraph 1, page 5. 

31  Section 3.2 of Appendix 4 of PwC’s report. 
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German cable pay TV subscribers also subscribe to Premiere’s premium pay TV 
service discussed in PwC’s report.32  LECG’s proposition that PwC 
underestimates the number of genuine pay TV subscribers in Germany is 
without foundation.33 

 
48. In terms of it being “economically unjustified” to exclude cable access services 

from an analysis of pay TV penetration, LECG argue that it is wrong to do so 
because such services “may well be a close substitute for a package that also 
includes basic pay TV channels”.34  While of course we welcome LECG’s 
agreement that multichannel free to air television services are likely to be in the 
same relevant market as basic pay TV services, the point in this context is 
spurious.  It is clearly possible to examine the level of sales of a product without 
having to establish whether that product comprises a relevant economic 
market.  PwC was examining the penetration of pay TV services, not 
undertaking a market definition exercise.   

 
49. Part of LECG’s objection to PwC’s estimates is that the differences that are 

observed between (a) published figures for ‘pay TV penetration’ and (b) PwC’s 
estimates of genuine pay TV penetration, are substantial for some countries.  
For example, LECG state: 

 
“In both Germany and Belgium, PwC reduced the pay-TV penetration by 
80%.  The reduction in the German subscriber figure was particularly 
dramatic”35  (Emphasis added) 

 
50. LECG appear to believe that the very act of revealing the extent of the 

differences between published figures for pay TV penetration and genuine pay 
TV penetration in these countries somehow invalidates the exercise of seeking 
to establish the extent of these differences.  That is irrational. 

 
 

                                                        
32  See Annex A of LECG’s Critique.  This does not refer to either the double counting issue, or Appendix 4 of 

PwC’s report. 

33  As noted below, part of LECG’s objection to PwC’s estimate of the number of genuine pay TV subscribers in 
Germany appears to derive from the fact that it is such a small number.  This should, however, come as no 
surprise.  It is well known that pay TV in Germany has for many years struggled to attract subscribers in 
the face of a strong multichannel free to air offering.  See, for example, paragraph 56 in the European 
Commission’s decision in BSkyB/ Kirch Pay TV, Case No. COMP JV.37, 21 March 2000. 

34  Paragraph 3, page 5. 

35  Paragraph 2, page 4. 
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E. LECG’s critique of PwC’s international price comparison is without merit 
 
51.  Section 3 of LECG’s Critique (misleadingly entitled “Choice of packages for price 

comparison”) contains LECG’s criticisms of the price comparison exercise 
undertaken by PwC.  As shown below, the arguments made by LECG in that 
section of their Critique are entirely without merit.  In the following sections we 
address the four specific arguments made by LECG, before addressing their 
more general point that PwC did not use a measure of the “average price 
actually paid by consumers”. 

   
(i) PwC’s exclusion of cable access services as pay TV services means that the 

packages PwC examined may not be retailed by the largest pay TV retailer in some 
countries 

 
52. This is erroneous.  As discussed above, PwC’s analysis of pay TV penetration 

was entirely separate from its price comparison analysis.  Accordingly, PwC’s 
“exclusion of cable access services” had no bearing on its selection of the pay TV 
packages that were included in its price comparisons. 

 
53. The only examples provided by LECG to support its proposition in this regard 

are also erroneous.  [CONFIDENTIAL] 
 
 
 
 
 
 
  
 
(ii) The packages selected by PwC follow the structure of Sky’s offers, which does not 

reflect the way in which pay TV is sold in other countries.   
 
54. It is wholly unclear what LECG intend by this point.  They do not indicate how 

they consider that it affects the results of PwC’s price comparisons.   
 
55. It is abundantly clear from PwC’s report that the way pay TV services are sold 

differs among the countries in the study.  PwC examined what a consumer in 
other countries would have to pay to receive a pay TV service that includes the 
types of channels that are included in four types of package available in the UK 
(which, as LECG correctly observe, correspond to the key types of premium plus 
basic packages sold by Sky), having regard to the differences in the ways in 
which pay TV services are sold in different countries.  In Sky’s view that is an 
eminently sensible approach. 

 
56. In support of their unspecified argument, LECG refer only to the example of 

Numericable, the largest cable operator in France, whose packages they allege 
“do not fit neatly into any of the categories that PwC has used in its comparison.”36   

                                                        
36  Paragraph 2, page 6. 
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This is erroneous - in the sense that Numericable’s packages do not fit into any 
of the four categories of premium packages that PwC used in its comparison for 
the simple reason that Numericable does not retail premium sports or movie 
channels – it retails basic-only pay TV services.  LECG do not appear to 
recognise that cable networks are open platforms in other countries, including 
France.  Thus, if a Numericable customer wishes to subscribe to premium 
sports and/or movie channels, they subscribe to those retailed by Canal+, 
delivered via cable. 

 
57. LECG’s reason for thinking that Numericable’s packages “do not fit neatly” into 

the categories used by PwC is that Numericable’s packages contain sports and 
movie channels.37   LECG appear to fail to recognise that these sports and movie 
channels are basic pay TV channels – there are many basic sports and movie 
channels available in France, as in the UK.  Annex 3 provides a list of the 
channels retailed by Numericable in the packages referred to by LECG.  It is 
straightforward to verify that the sports and film channels in that package are 
the same channels as, or similar in nature to, those retailed in basic pay TV 
packages in the UK – such as Extreme Sports, Motors TV, Eurosport, and TCM.38  

 
58. In a footnote on a different point LECG also state: 
 

“In some cases, PwC “combined retailer offerings to build comparable 
packages across countries”.  (PwC report, page 24.)  Not surprisingly, given 
the prevalence of bundle discounts, a significant proportion of the most 
expensive packages identified by PwC are these combined packages.  (See 
PwC report, Table 8, page 34.)   Had PwC excluded these artificially created 
packages from the sample, it would have been clear that Sky’s prices are 
even less competitive than Table 8 shows.”39 

 
We can only assume that this is the criticism that LECG intended to make in 
relation to its second point on page 6. 
 

59. It is difficult to understand what LECG might find ‘artificial’ about the package 
combinations reported by PwC or why they should be excluded from Table 8 of 
PwC’s report.  It is a matter of fact that, in some countries, to receive the range 
of pay TV channels of the same type as are included in Sky’s premium packages, 
consumers need to subscribe to pay services retailed by more than one 
operator, and many consumers do so.  Accordingly, in order to make like-for-
like comparisons of the cost to consumers, it is necessary to add together the 
subscription charges of more than one retailer, and it would be erroneous to 
exclude such combinations from the price comparisons reported in Table 8 of 
PwC’s report.  

                                                        
37  Footnote 23, page 6. 

38  The single arguable exception is Disney’s Cinemagic channel which is retailed as both a premium channel 
and a bonus channel in the UK. For the avoidance of doubt the suite of CinéCinéma movie channels in 
these packages are Canal+ basic movie channels.   See 
http://www.vivendi.com/corp/en/subsidiaries/index_canal.php 

39  Footnote 20, page 5. 
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(iii) Subscriber numbers are not taken into account 
 
60. LECG argue that PwC’s price comparisons are “meaningless” because “subscriber 

numbers are not taken into account”.40  Such a criticism is irrational.  It is clearly 
possible to compare the prices of two products, or the price of the same 
product supplied in two different places, without considering the level of sales 
of those products.   Failure to compare the level of sales of two products cannot 
render a comparison of their prices “meaningless”.  

 
61. Sky agrees, however, that it is important in principle to consider relative 

subscriber numbers to particular types of packages across countries, in addition 
to considering their prices, in order to form a judgement about whether 
consumers in one country are better or worse off than those in another country 
(all else being equal).  This was why Sky requested that PwC examine take-up of 
different types of pay TV services as part of its study.41  It is only as a result of 
non-availability of data on this issue that PwC was unable to fulfil this part of 
the terms of reference for its study.  

 
62. Nevertheless, it is intuitive that, if a country is found to have lower prices for a 

particular type of pay TV package than those in another country, it is unlikely 
that taking subscriber numbers into account would mean that consumers in the 
‘low price’ country (in relative terms) would be found to be worse off than 
those in the ‘high price’ country.  Accordingly, the fact that charges for 
premium packages in the UK are found to be competitive as against those in 
other European countries provides prima facie evidence that UK consumers are 
at least as well off in relation to premium pay TV services as consumers in other 
European countries. 

 
63. LECG disagree with this proposition, arguing that failure to consider subscriber 

numbers makes a price comparison meaningless because, in the absence of 
such consideration, the price comparison “provides no valid information about 
consumer welfare or choice”42.  As discussed below, the point in relation to 
“choice” appears to be entirely unrelated to the alleged failure to take 
subscriber numbers into account.   In relation to consumer welfare, given the 
counterintuitive nature of this proposition, LECG’s reasons for putting it forward 
merit further examination. 

 
64. They explain their argument by way of a hypothetical example, as follows: 
 

“The selected retailer in country A offers no “basic” packages. It offers only 
a single “premium” package which includes all sports and movie rights. 
Although this “premium” package may look good value when compared 
with similar “all-inclusive packages” offered in country B, a consumer in 

                                                        
40  Paragraph 3, page 6. 

41  See Appendix 1 of PwC report. 
42  Paragraph 2, page 6. 
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country A who wishes to purchase only basic entertainment channels, or 
only sports or only movie channels, is forced to purchase a very expensive 
package or none at all. As customers are denied the opportunity to select 
cheaper packages, average prices paid by customers in country A would be 
relatively expensive and consumer welfare would be relatively low. 
However, under PwC’s methodology, which restricts the set of comparable 
packages to the very expensive ones, country A would falsely appear to be 
relatively cheap and its citizens relatively happy.”43     

 
65. Given that the logic of this hypothetical example is quite hard to follow, it is 

helpful to add some detail to it in order to make it clearer.  Following LECG, we 
assume there are two countries, Country A and Country B.  In Country A, again 
following LECG, we assume that there is only one pay TV package available 
(Package A), though this is sold at a lower price to a qualitatively identical 
package (Package 1) in Country B.   Consumers in Country B, however, have 
more choice available to them, in that they are also able to subscribe to a 
cheaper basic-only pay TV package. 

 
Packages available 

Country A Country B 
 
Package A  (¤40 per month) 
• Premium sports channel 
• Premium film channel 
• 10 basic channels 

 
Package 1  (¤50 per month) 
• Premium sports channel 
• Premium film channel 
• 10 basic channels 

  
Package 2  (¤25 per month) 
• 10 basic channels 

 
66. One of LECG’s arguments is that by comparing only Package A and Package 1 

(and not taking Package 2 into account), which is what PwC did, “country A 
would falsely appear to be relatively cheap”.  That is quite obviously nonsensical.  
Package A is cheaper than the same package in Country B.  Nothing can alter 
this fact.44 

 
67. The real point that LECG appear to be making with this example – one that is in 

fact wholly unrelated to price relativities or subscriber numbers – is that 
consumers in Country A are worse off than those in Country B because they 
have fewer package choices available to them.   LECG state: 

 
“As customers [in Country A] are denied the opportunity to select cheaper 
packages, average prices paid by customers in Country A would be 
relatively expensive and consumer welfare would be relatively low.”45  

                                                        
43  Paragraph 3, page 6. 

44  At Annex 5, we use a slightly different version of this example to show the lack of information about 
outcomes for consumers provided by average revenue per subscriber for pay TV services. 

45  Paragraph 3, page 6. 
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68. If this is the point that LECG are making, then it is completely irrelevant to the 

facts of the present case.   The implication of LECG’s argument is that PwC’s 
analysis somehow makes Sky’s prices “falsely appear to be relatively cheap”.46  
The hypothetical example suggests that this is because LECG believe that UK 
consumers have fewer pay TV packages available to them than do consumers in 
other European countries.  It is impossible to believe that this is the case, and 
LECG provide no evidence on this matter.  While it is correct that Virgin Media 
offers consumers relatively little package choice – having only two genuine 
basic packages (together with one pack that comprises almost entirely channels 
that are available free to air on other platforms) – Sky offers consumers a 
choice of 63 different basic pay TV package combinations, and over 1,000 
different package combinations including packages that contain premium 
channels.  Any proposition that Sky’s charges appear “falsely…cheap” as a result 
of an absence of consumer choice in relation to pay TV packages in the UK is 
quite clearly irrational. 

 
(iv) PwC’s price comparison also makes no adjustment for the quality of the channels 

available in the package 
 
69. LECG argue that PwC’s price comparisons do not take into account differences in 

quality between different pay TV packages.  Such a criticism is somewhat ironic, 
in light of the fact that the central failure of LECG’s econometric study was its 
failure adequately to deal with the issue of differences in quality of pay TV 
services.   

 
70. LECG’s criticism once again overlooks PwC’s careful consideration in its report 

of the issue it is alleged not to have properly considered.  The issue of the 
quality of pay TV packages is the most important caveat that is attached to 
PwC’s analysis.  PwC includes a discussion of the types of issues involved in the 
section on “challenges in comparing pay TV across countries” in its report.47  PwC 
states: 

 
“We have attempted to account for the quality of pay TV service offerings by 
considering indicative quality based on the number, category and range of 
pay TV channels.  Clearly and ultimately, what constitutes quality can only 
be assessed, with some difficulties, by asking consumers.  However, this 
was outside the scope of the study”.48 

 
71. The broad approach taken in PwC’s report to the issue of quality is to provide 

large amounts of information on the services that are actually provided to 
consumers in different countries to enable readers of PwC’s report to make an 
informed judgement on this matter for themselves.  While this is clearly not an 

                                                        
46  ibid. 

47  Section 2.1.5 of PwC’s report. 

48  ibid. 
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ideal approach, it is clear that it is substantially better than the approach 
adopted by LECG in its own study.  

 
72. It is Sky’s view that taking into account the types of information included in 

PwC’s report on the nature of the comparator packages reinforces the evidence 
in PwC’s report in relation to the price of pay TV services in the UK as against 
other countries in the study, viewed from the point of view of UK consumers.  
We consider that the pay TV packages provided to consumers in the UK are at 
least as broad (for example in terms of the number and variety of channels), 
and at least as ‘good’ (for example in terms of the number, range and types of 
programmes carried on pay TV channels) as are available to consumers in other 
European countries, if not generally of a higher quality. 

 
73. We consider that few UK consumers to the four types of package included in 

PwC’s price comparison would prefer to subscribe to UK versions of the 
comparator packages that are cheaper than those available in the UK (were 
such packages available), particularly taking into account factors such as the 
availability of free broadband services and free use of PVR functionality in the 
UK. 

 
74. In Sky’s view, the proposition that it might be possible easily to make 

‘adjustments’ for quality in cross-country comparisons of pay TV services is not 
credible.  Such comparisons raise complex issues as a result of differences in 
preferences in relation to content across countries.49  For example, from the 
point of view of consumers in Greece, a premium sports channel might be 
regarded as low quality if it does not broadcast live basketball matches.  Many 
consumers in other countries, on the other hand, may be entirely indifferent as 
to whether or not an equivalent channel in their own country carries live 
basketball.  In pay TV, quality is to a large extent in the eye of the beholder. 

 
75. It is important, however, to recognise the nature of the issue here.  Even if 

straightforward adjustments to prices to account for quality differences could 
be made, for the findings of PwC’s price comparisons to be undermined 
significantly by such adjustments (a) the packages in Table 8 which are more 
expensive than Sky’s would need to be found systematically to be of better 
quality than those of Sky, and/or (b) the packages in Table 8 which are cheaper 
than Sky’s would need to be found systematically to be of inferior quality to 
those of Sky.  In Sky’s view, this is unlikely to be the case. 

 
76. LECG’s only specific criticism in relation to the issue of quality is an allegation 

that PwC’s “only check on quality is the number of channels available in a 
package” commenting that this means that “shopping channels are given the 
same weighting as premium sports channels”.50  As noted above, this criticism 
overlooks entirely large amounts of evidence and analysis in PwC’s report 

                                                        
49  Within a particular country, it is Sky’s view that there are various objective measures that can be used to 

inform a judgement about the quality of television services.  [CONFIDENTIAL] 

 

50  Final paragraph, page 6. 
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relating to quality other than its reporting of the numbers of channels available 
in the packages in its price comparisons. 

 
77. LECG’s argument in relation to equal weighting being given to shopping 

channels as premium sports channels is also erroneous.  PwC’s report makes 
entirely clear that channels such as shopping channels were excluded from  
counts of pay TV channels in the packages in PwC’s price comparison analysis.51   

 
(v) PwC does not use a measure of the average price actually paid by customers in 

each country 
 
78. LECG state: 
 

“When comparing prices across countries, PwC does not use a measure of 
the average price actually paid by customers in each country.”52  
(Emphasis in original) 

 
79. This appears to encompass two separate criticisms:  (a) that the publicly 

available prices used by PwC are potentially subject to discounting and (b) that 
comparing average prices is a better approach than PwC’s approach of a 
product-by-product price comparison. 

 
80. In relation to the first point, LECG’s criticism appears to be a narrow one.  In a 

footnote, LECG state: 
 

“The prices reported by PwC “do not include any discounts that may be 
received by communities collectively negotiating with pay TV retailers”. 
(PwC report, page 28.)” 

 
81. As the full quote makes clear,53 however, this relates to very specific 

circumstances found in some instances in Scandinavia.  Such a criticism is, 
therefore, of limited relevance. 

 
82. More generally, to have any bearing on the results of PwC’s price comparisons, 

the level of discounting of advertised subscription charges would need to differ 
systematically from the amount of such discounting that occurs in the UK.  LECG 
present no evidence to suggest that this is the case. 

                                                        
51  The final column of Table 7 indicates that the channel counts are counts of “country-specific and 

international pay channels”.   PwC’s definitions of these categories (which exclude shopping channels) are 
set out at Section 3.3.4 of its report.  See also paragraph 7, above, in relation to LECG’s erroneous 
comments that “Sky scores rather well” on a measure of the number of channels in its packages, which 
derives from LECG’s failure to recognise that free to air channels delivered via satellite in the UK are not 
part of Sky’s pay TV packages.  Once the erroneous nature of the basis for LECG’s statement is recognised, 
it is clear that LECG’s statement that “Sky scores rather well” on this measure is (unintentionally) supportive 
of the relative position of Sky’s packages. 

52 Paragraph 4, page 5. 

53  The full quote in the PwC report is: “prices reported here do not include any discounts that may be received by 
communities collectively negotiating with pay TV retailers (e.g. Satellite Master Antenna Systems – “SMATV” – 
communities in Denmark).  It is common for such negotiation to lead to lower fees than reported here, but 
discounts vary from community to community.” 



  19

 
83. The second point appears to relate to a theme that runs through LECG’s 

Critique.  For example, part of LECG’s erroneous objection to PwC’s estimates of 
the number of genuine pay TV subscribers in countries where there is 
significant use of cable access services is that they believe that this results in 
artificially low estimates of ‘average prices’ (in fact average revenue per 
subscriber) for ‘pay TV services’ in such countries – making pay TV services in 
the UK look, in LECG’s view, ‘artificially’ cheap.  

 
84. As noted above, such arguments are at odds with the focus of Ofcom’s review 

on premium pay TV services. By contrast, PwC’s analysis examined actual 
advertised charges for a number of types of premium pay TV packages offered 
by pay TV retailers in Europe.  PwC did not average prices across a number of 
different types of packages. 

 
85. LECG put forward no reasons as to why comparison of average revenues per 

subscriber offers better insights about the outcomes for consumers in relation 
to pay TV services than the entirely standard approach adopted by PwC.  It is 
clear that there are very significant drawbacks in comparing average revenues 
per subscriber – particularly relating to data availability, heterogeneity among 
pay TV services, and the particular mix of packages subscribed to in different 
countries – which mean that, in Sky’s view, undertaking a product-by-product 
price comparison is a better approach to the relevant issues in the current 
case.54  We show in Annex 5 that one of the criticisms levelled by LECG at PwC’s 
price comparison analysis – that, in the absence of information on subscriber 
numbers, it is not possible to determine the consequences for consumer 
welfare – applies to comparisons of average revenue per subscriber (as a proxy 
for average prices). 

 
 
F. LECG’s criticisms of the use of PPP exchange rates in making international price 

comparisons are without merit 
 
86. LECG devote an entire section of their relatively slender Critique to a discussion 

of the alleged difficulties in the use of PPP exchange rates when making 
international price comparisons.  This discussion is wholly one-sided, failing to 
have any regard to the standard reasons for using PPP exchange rates, such as 
to avoid the volatility associated with market exchange rates, and to address 
differences in the cost of living among countries. 

 

                                                        
54  See Sky’s comments on paragraph 4.41 of Ofcom’s December 2007 consultation document, at page 8 of 

Annex 6 to Sky’s response to the consultation. 
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87. LECG conclude: 
 

“adjusting nominal pay TV prices using PPP (purchasing power parity) 
exchange rates is bound to bias the price comparison in favour of wealthy 
countries like the UK.” 55 

 
88. We must admit that we are somewhat astonished by LECG’s arguments on this 

point for the following reasons: 
 

• LECG overlook entirely the fact that PwC presented prices converted at 
market exchange rates and at PPP exchange rates; 

 
• use of PPP exchange rates in order to compare prices for goods and services 

in different countries is entirely standard practice in international price 
comparison exercises.  Indeed, Ofcom itself has used PPP exchange rates 
when comparing charges for telecommunications services across 
countries,56 and we would be surprised if LECG itself does not use this 
approach in its own work – including in competition cases; 

 
• LECG have, in the past, themselves endorsed the use of PPP exchange rates 

in making international price comparisons in competition cases.  In a report 
for the OFT in 1999 on the use of quantitative techniques in competition 
analysis, LECG wrote: 

 
“In international price comparisons … there are complications arising 
from the different treatment of taxes … and the use of an appropriate 
exchange rate. The actual rate of exchange between two currencies does 
not make allowances for the different purchasing power that a unit of 
each of the currencies possesses. This suggests the use of an exchange 
rate that reflects the purchasing power parity (PPP) between the two 
currencies. While the use of PPP adjusted exchange rates may in theory 
improve the usefulness of international price comparisons they introduce 
a degree of uncertainty into the analysis as the calculation of PPPs is not 
straightforward. Many a formula has been developed to calculate PPP 
rates, and it is a matter of wide debate which one is the best, if any.”57  
(Emphasis added) 

 
It is highly surprising that LECG made no mention of the “circularity 
problem” it now cites as raising “significant doubts about the use of PPP 

                                                        
55  Paragraph 2, page 3. 

56  See, for example, Ofcom’s publication entitled:  “The International Communications Market 2007”, 12 
December 2007.  Available at:  http://www.ofcom.org.uk/research/cm/icmr07/icmr07.pdf 

57  Paragraph 3.8 in “Quantitative techniques in competition analysis - A report prepared for the OFT by LECG 
Ltd.”  October 1999.  We note that we have repeated this quotation in full in order that Ofcom can see that 
LECG’s endorsement of the use of PPP exchange rates in competition cases was not unqualified.  
Nevertheless, the only qualification cited by LECG in the quotation is that it is not straightforward to 
calculate PPP exchange rates because there are many formulae for doing so and a lack of agreement about 
which formula should be used.   As noted above, there is no reference to the problem of “circularity” now 
cited by LECG. 
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exchange rates to compare price levels in competition investigations” in a 
report for the OFT on the use of quantitative techniques in competition 
inquiries.  We can only assume that LECG’s thinking has now moved on and 
that it would now advise the OFT against the use of PPP exchange rates in 
international price comparisons in such inquiries; 

 
• LECG offer no alternative to the use of market exchange rates and PPP 

exchange rates in their Critique.  It is unclear whether they now consider 
that international price comparisons in competition inquiries are impossible 
(in which case the Complainants’ allegation that prices paid by consumers 
in the UK for pay TV services exceed those paid by consumers in other 
countries would be impossible to verify), or whether they consider that 
there is some superior method that can be used to undertake such 
comparisons; and 

 
• LECG’s arguments as to why they now consider the use of PPP exchange 

rates in such an exercise to be invalid are particularly ill-founded.  We 
address each of them in the following sections. 

 
Alleged practical difficulties 

 
89. LECG cite “a few58 practical difficulties”59 in the use of PPP exchange rates. 
 
90. The first “practical difficulty” cited by LECG is that PPP exchange rates are based 

on spending on a basket of goods, and the particular PPP exchange rate 
approach used by PwC (based on relativities in nominal GDP) includes spending 
other than by consumers (for example, it includes also government spending 
and investment spending by firms).  Since spending by consumers is by far the 
largest element in GDP, however, PPP exchange rates based on GDP would be 
unlikely to differ greatly from those based on consumer spending.  Moreover, to 
have a significant effect on the price comparison exercise, the relative 
proportions of consumer spending in GDP would need to vary significantly 
among the countries in the study. 

 
91. Given that the PPP exchange rates used by PwC in its price comparisons are 

commonly used for such purposes, the burden is on LECG to demonstrate that 
the use of PPP exchange rates based on GDP results in significant distortions to 
the outcome of PwC’s price comparison exercise.  They fail to do so. 

 
92. The second alleged “practical difficulty” is an allegation that the choice of 

country used as the basis for the calculation of PPP exchange rates affects the 
results of the price comparison.  As shown in Annex 4 this is incorrect.  The 
choice of country used as the basis for PPP exchange rates makes absolutely no 
difference to the ranking of countries in terms of price, and a wholly 
insignificant difference to price relativities. 

                                                        
58  In fact, LECG cite only two “practical difficulties”. 

59  Heading preceding final paragraph, page 11. 
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LECG’s argument that adjusting nominal pay TV prices using PPP exchange rates is 
“bound to bias the price comparison in favour of wealthy countries like the UK” 

 
93. One of the key reasons for using PPP exchange rates is to address the fact that 

consumers in wealthier countries tend to pay higher prices (when expressed in 
a common currency) than those in poorer countries because prices of non-
traded goods reflect higher wages and salaries.  Rather than biasing the price 
comparison in favour of wealthier countries like the UK, PPP exchange rates are 
used to redress potential biases against such countries.60 

 
The alleged circularity problem 

 
94. LECG argue that there is a “circularity problem” in relation to the use of PPP 

exchange rates in competition cases.  LECG state: 
 

“The use of PPP exchange rates rather (sic) market based exchange rates 
causes pay-TV packages in countries with less competitive markets to look 
relatively cheaper. Since the cost of living in countries with less competitive 
markets is greater, the PPP adjustment will tend to deflate the price of the 
pay TV packages offered in those countries.  In other words, expensive pay 
TV packages offered in countries where competition is generally less 
intense will appear to be relatively cheaper than cheap pay TV packages 
available in countries where overall competition is intense. This circularity 
problem raises significant doubts about the use of PPP exchange rates to 
compare price levels in competition investigations.” 61  

  
95. To the extent that the meaning of this proposition can be discerned, LECG seem 

to be making an argument about an identification problem, rather than a 
circularity problem, associated with the difficulty in distinguishing between (a) 
high prices caused by a lack of competitiveness in one or more sectors in a 
particular country, and (b) high prices caused by factors such as high incomes 
being reflected in the price of non-traded goods and services in wealthy 
countries. 

 
96. It is open to question whether the identification problem raised by LECG is as 

serious as they assert.  Suppose the prices of a particular product (Product X) 
were being compared across two countries – a high income country (with high 
prices), Country A, and a low income country (with low prices), Country B.  
Suppose further that the relevant sector in Country A is non-competitive, so that 
the price of Product X is above its competitive level, while the sector in Country 
B is competitive, with the price of Product X at a competitive level.   Unless the 
sector producing Product X has a very material impact on the overall price level 
in Country A (which is implausible in the context of pay TV services), use of PPP 
exchange rates to compare prices in Country A and Country B will still reveal 

                                                        
60  LECG’s inclusion of GDP per capita in its flawed econometric study was intended to perform exactly the 

same role. 

61 Paragraph 1, Page 9. 
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prices for Product X in Country A to be higher than Country B -  the PPP 
adjustment will adjust for the differences in national price levels that are 
attributable to other factors, leaving the difference in the price of Product X that 
is attributable to the difference in the level of competition in the sectors among 
the two countries to be observed.  LECG’s argument appears to be based on a 
fallacy that the PPP adjustment would be so large as to eliminate entirely the 
difference in prices between the two countries. 

 
97. In fact, LECG’s proposition appears to be that such an identification problem is 

most acute when a lack of competition generally (i.e. across a range of sectors) 
is the cause of high prices in a particular country.  LECG state: 

 
“expensive pay TV packages offered in countries where competition is 
generally less intense will appear to be relatively cheaper than cheap pay 
TV packages available in countries where overall competition is intense.” 62 
(Emphasis added) 

 
98. While there is merit in this argument as a matter of theory, it has no practical 

relevance to the facts of the current case.  Again, it must be borne in mind that 
LECG would have Ofcom believe that the use of PPP exchange rates gives a 
falsely favourable view of prices for pay TV services in the UK relative to those in 
other European countries.   For the theory above to have any relevance to this 
proposition, therefore, it would need to be the case that markets in the UK 
economy were generally less competitive than those in other European 
countries in the study.  LECG advance no evidence for this, and the proposition 
flies in the face of conventional views as to the relative competitiveness of 
markets generally in the UK as against those in other European countries. 

 
Conclusion on the use of PPP exchange rates 

 
99. There is no merit in LECG’s argument that PwC’s use of PPP exchange rates in 

its report undermines the results of its international price comparison.  LECG’s 
criticisms of their use are ill-founded.  Neither Sky nor PwC claim that use of 
PPP exchange rates for international price comparisons is either 
straightforward or without conceptual difficulty.  It does, however, provide a 
useful complement to use of market exchange rates.  Just using market 
exchange rates without also looking at results using PPP exchange rates would 
be open to various criticisms, notably the fact that the results of the analysis 
would be highly dependent on the date at which exchange rates are observed, 
given volatility in market exchange rates.   The approach adopted by PwC to 
converting prices to a common unit of currency is entirely standard and LECG 
have suggested no alternative to it.   

 
 
 
 

                                                        
62  ibid.  It is difficult to understand what LECG mean by the phrase “relatively cheaper than cheap pay TV 

packages”.  
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G. Summary and conclusions 
 
100. This review demonstrates conclusively that LECG’s Critique of PwC’s report is 

entirely without merit.  LECG’s Critique comprises a series of erroneous and 
irrelevant points that do nothing to affect the validity of the findings of PwC’s 
report, and generally serve only to indicate LECG’s poor understanding of the 
factual context of the issues on which they attempt to comment.  Equally, there 
is clearly no merit at all in LECG’s strident and unfounded accusations of bias 
and lack of objectivity in PwC’s approach which again act to LECG’s discredit.  A 
highly notable feature of LECG’s Critique is the fact that its points are both 
highly contrived and largely tangential to the key findings of the PwC report, 
indicating that LECG have had significant difficulty in attempting to find fault 
with it. 

 
 
 
 
 
 
Sky September 2008
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Annex 1 
 
BT’s criticisms of PwC’s report 
 
1. BT argues that PwC’s report does not support Sky’s position that: 
 

“when evaluated properly, charges for pay TV services in the UK cannot be 
said to be “high compared to other countries””63 
 

2. BT’s overall approach is to take the range of careful caveats stated by PwC in its 
study and seek to use them to argue that, cumulatively, they mean that no 
conclusions can be drawn from PwC’s detailed analysis. 

 
3. What BT’s arguments amount to, in fact, is a position that, for a variety of 

reasons – such as the non-comparability of services in different countries, and 
the need to take into account costs other than subscription charges – it is 
essentially impossible to make meaningful comparisons of prices for pay TV 
services across countries.  Clearly, if it were correct, such a position would 
cause significant difficulties for the Complainants’ case that consumers in the 
UK pay more for pay TV services, on a like-for-like basis, than consumers in 
other European countries.64 

 
4. In Sky’s view, however, BT’s position goes too far.  The cross-country price 

comparisons undertaken by PwC are not perfect, but that would be an 
unrealistic benchmark to use in the current case.  In Sky’s view, they provide 
sufficiently strong evidence to conclude that charges for pay TV services in the 
UK cannot be said to be high compared to the other countries in the study. 

 
5. As with the LECG Critique, it is notable how little of the PwC report is actually 

addressed by BT’s criticisms.  In particular, BT makes no comment at all on 
findings in the report such as the fact that the UK pay TV sector is among the 
leaders in Europe in terms of innovation. 

 
6. We also take issue with a number of BT’s specific comments: 
 

• “[The] subjective PwC assumption of what is “genuine” pay TV, which has a 
very material effect on its data (c.f. Figure 3 of the PwC report), is highly 
questionable.”65 

 
7. First, the distinction drawn by PwC is an objective one, not a subjective one.  It 

is based on the objective characteristics of different types of television services 
provided to consumers. 

 

                                                        
63  Paragraph 2, page 22 of BT’s Further Submission. 

64  Doubtless BT would respond that this is established by LECG’s econometric study, a claim that CRA has 
shown to have no substance at all. 

65  Paragraph 2, page 23 of BT’s Further Submission. 
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8. Second, as explained fully above, the distinction drawn affects only PwC’s 
estimates of pay TV penetration in a handful of countries in the study.  To the 
extent that PwC’s analysis shows ‘very material effects’ in terms of differences 
between publicly available estimates of pay TV penetration in countries such as 
Belgium and Germany (where cable access services are prevalent), that is the 
very point of the exercise undertaken by PwC, not something that makes it 
“highly questionable”.   There is no logic to BT’s argument. 

 
• “The subjectivity involved in the selection of ‘comparable’ packages of content 

necessarily undermines any claim that Sky may wish to make about the 
objectivity of PwC’s findings” 66 

 
9. That is quite obviously an overstatement.  BT state: 

 
“[Selecting packages for comparison] PwC accepts, gives rise to 
“unavoidably a degree of subjectivity” (para. 3.3.3)”67 

 
10. This, however, is a selective quotation, in the manner favoured by the 

Complainants.  The full quotation in PwC’s report is: 
 

“While it must be noted that there is unavoidably a degree of subjectivity 
required in selecting packages that represent a “meaningful” outcome that 
is inclusive of relevant important content for a consumer, the packages 
selected reflected our best view based on local expertise, industry 
experience and our expert judgement.”68 

  
11. In Sky’s view, it is entirely possible to undertake an objective analysis using 

local expertise, industry experience and expert judgement, even if that analysis 
includes “a degree of subjectivity”.   In other words, the simple fact that there is 
some element of judgment involved in an analysis cannot be said to render it 
entirely non-objective. 

 
12. Moreover, it is completely open to BT to propose alternative packages which it 

considers provide better comparators in other countries to those available in 
the UK, and its reasons for doing so.  It is therefore notable that BT fails to do 
so. 
 
• “Sky claims that one of the ‘key findings’ of the PwC report is that charges for 

pay TV services in the UK cannot be said to be ‘high compared to other 
countries’.  It will be clear from the above, however, that that (sic) PwC report 
does not actually make this claim.” 69 

 

                                                        
66  Paragraph 2, page 23 of BT’s Further Submission. 

67  Paragraph 5, page 23 of BT’s Further Submission. 

68  Final paragraph in Section 3.3.3 of the PwC report. 

69  Paragraph 1, page 25 of BT’s Further Submission. 
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13. While it is true that the PwC report does not state the conclusion drawn from it 
by Sky, this does not mean that it is not possible to draw such a conclusion 
from the report: that is a non sequitur.   In Sky’s view, objective readers of 
PwC’s report would agree that it shows that charges for pay TV services in the 
UK cannot be said to be “high compared to other countries.” 
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Annex 2 
 
Virgin Media’s ‘M Pack’ 
 
1. The issues associated with cable access services can be illustrated clearly by 

reference to Virgin Media’s own ‘M pack’. 70 
 
2. Virgin Media makes available a package comprising telephone line rental and 

supply via cable of 41 television channels currently at a monthly charge of 
£11.00, which is slightly less than BT’s charge for telephone line rental.   The 
TV channels supplied are described as being “free when you take a Virgin phone 
line”,71 and the package is generally described by Virgin Media as “Free TV”.72 

 
3. The channels provided via cable in this package are as follows: 
 

 
Status on ATT and/or DTT Status on DTH satellite 

Terrestrial broadcasters' channels   
BBC One FTA FTA 

BBC Two FTA FTA 

BBC Three FTA FTA 

BBC Four FTA FTA 

CBeebies FTA FTA 

CBBC Channel FTA FTA 

BBC News 24 FTA FTA 

BBC Parliament FTA FTA 

ITV1 FTA FTA 

ITV2 FTA FTA 

ITV3 FTA FTA 

ITV4 FTA FTA 

CITV FTA FTA 

Channel 4 FTA FTA 

Channel 4 +1 FTA FTA 

E4 FTA FTA 

E4 +1 FTA FTA 

More4 FTA FTA 

Film4 FTA FTA 

Five FTA FTA 

Five Life FTA FTA 

Five US FTA FTA 

                                                        
70  Regarding this package as cable access service is consistent with PwC’s approach to the definition of such 

services, even though PwC did not explicitly consider Virgin Media’s M pack in its report.  PwC’s 
examination of the numbers of consumers who receive cable access services related to countries in which 
such services are a significant way by which consumers receive multichannel free to air television services.  
Clearly, this is not the case in the UK given the ease with which consumers can obtain access to such 
services delivered over the air. 

71  See Virgin Media’s web site at: http://allyours.virginmedia.com/websales/service.do?id=1 

72  See, for example, http://www.virgin.net/helpme/digitaltv/user_guide.pdf 
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Status on ATT and/or DTT Status on DTH satellite 

   

Shopping channels   

bid tv FTA FTA 

Gems TV FTA FTA 

Ideal World FTA FTA 

price-drop tv FTA FTA 

QVC FTA FTA 

Speed auction tv Not available FTA 

Best Direct Not available FTA 

Gems TV2 Not available FTA 

   

Specialist channels   

Teachers' TV FTA FTA 

Community Channel FTA FTA 

   

Games channels   

Challenge Jackpot Not available FTA73 

   
Channels retailed by Sky in its DTH 
satellite packages    

UKTV History FTA * 

Virgin1 FTA * 
Virgin1 +1 Not available * 
Dave FTA * 
Dave +1 Not available * 
4music FTA * 
The Music Factory FTA * 
attheraces Not available * 

 
• Each of these channels is retailed by Sky in its pay TV packages via DTH satellite. 

[CONFIDENTIAL] 
 

 
4. There is only one channel (Attheraces) in the M pack which carries content that 

is not available free to air on at least one other platform.  [CONFIDENTIAL]  
 
 
5. LECG would appear to wish Ofcom to consider this to be a ‘pay TV’ service, 

provided to consumers at a ‘low’ price of £11.00 per month (including 
telephone line rental) – in spite of all Virgin Media’s marketing to the contrary.   
Such a proposition is self-evidently nonsensical.  

                                                        
73  Challenge Jackpot, which launched in July 2008, is not currently available as a separate channel on the 

DTH platform, but it is simulcast every night on Virgin1 and Bravo2. 
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Annex 3 
 
Numericable packages as at 15 September 2008 
 
 Genre Channel Prima Premium Premium 

Plus 
Infinity 

Standalone 
subscription 
charges 

 No 
standalone 

charge 
(cheapest 

charge with 
a telephony 

pack is 
€29.90 per 

month for 12 
months 
(€31.90 

thereafter)) 

€29.90 per 
month for 
12 months 

(€31.90 
thereafter)  

€44.90 per 
month for 
12 months 

(€46.90 
thereafter)  

€69.90 per 
month for 
12 months 

(€71.90 
thereafter) 

TF1     
France 2     
France 3     
Canal+     
France 5     
M6     
Arte     
Canal Info      
BFM TV     
Direct 8     
Virgin 17     
France 4     
Gulli     
i>Télé     
LCP-AN / Public Sénat     
NRJ 12     
NT1     
TMC Monte Carlo     

National Channels 

W9     
Equidia     
L'Équipe TV     
Extreme Sports Channel     
OL TV     
OM TV     
AB Moteurs     
Motors TV     
Ma Chaîne Sports (MCS)     
Eurosport     
Sport+     
Infosport     
ESPN Classic     
NASN     
ESPN Classic VO     
Eurosport 2     

Sport 

Ligue 2 multicanaux     
Shorts TV     
TCM     
Ciné FX     

Movies 

Ciné Polar     
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 Genre Channel Prima Premium Premium 
Plus 

Infinity 

Action     
CinéCinéma Premier     
CinéCinéma Frisson     
CinéCinéma Émotion     
CinéCinéma Famiz     
CinéCinéma Classic     
CinéCinéma Culte     
CinéCinéma Star     
CinéCinéma Premier 16/9     
Disney Cinemagic     
Disney Cinemagic +1     
Planète     
TV8 Mont Blanc     
Voyage     
Discovery Channel     
Planète Thalassa     
Planète No Limit     
Animaux     
Chasse et Pêche     
Encyclopedia     
Escales     
Histoire     
Nat. Geographic Channel     
Odyssée     
Toute l'Histoire     
Ushuaïa TV     
Seasons     

Documentaries and 
Culture 

Liberty TV     
TF1 HD     
Nat. Geographic Channel HD     
Arte HD     
LUXE.TV HD     
NRJ 12 HD     
M6 HD     
Disney Cinemagic HD     
I-Concerts HD     
Brava HDTV     
HD1     

HD 

France 2 HD     
TV5MONDE      
3A Telesud     
Al Jazeera Anglais     
Beur TV     
Bloomberg Television     
CNN International     
Demain.tv     
Euronews     
France 24     
France Ô      
KTO      
CNBC Europe     
France 24 Anglais     
LCI     
Sky News     

News & Society 

Al Jazeera     
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 Genre Channel Prima Premium Premium 
Plus 

Infinity 

BBC World News     
La Chaîne Météo     
Guysen TV     
Médi 1 Sat     
Cash TV     
Paris Première     
TF6     
Game One     
13ème rue     
AB1     
Comédie!     
Fox Life     
Jimmy     
RTL 9     
Série Club     
Téva     
Poker channel     
TV Breizh     
BBC Prime     
Pink TV     
Filles TV     

Entertainment 

Sci-fi     
Boomerang     
Canal J     
Jetix     
Nickelodeon     
Télétoon     
Tiji     
Baby TV     
Cartoon Network     
Planète Juniors     
Mangas     
Piwi     
Télétoon +1     
Disney Channel     
Playhouse Disney     

Kids 

Disney Channel +1     
Discovery Real Time     
Luxe TV     
M6 Boutique      
Du côté de chez vous TV     
Fashion TV     
Cuisine.tv     
E!     
Best of Shopping     

Lifestyle 

Vivolta     
2M Maroc     
Al-Arabiya     
Al Masriyah     
Algérie 3     
RTM     
TRT     

World 

TV7     
MTV      Music 
M6 Music Hits     
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 Genre Channel Prima Premium Premium 
Plus 

Infinity 

MCM     
MTV Idol     
MTV Pulse     
Trace TV     
Fun TV     
M6 Music Black     
M6 Music Rock     
MCM Pop     
MCM Top     
MTV Two     
MTV Base      
MTV Hits     
Mezzo     
Télé Melody     
NRJ Hits     
Deutsche Welle     
Rai Uno     
RTP Internacional     
TVE Internacional     
RTR Planeta     
CLP TV     

Europe 

TV Polonia     
TéléAlsace     
Alsatic TV     
TLM     
Normandie TV     
Telif     
TLT     
TV Tours     
TV Rennes 35     
Lyon TV     
Angers 7     
Demain IDF     
IDF1     
NRJ Paris     
BDM TV     
Cinaps TV     
Télé Bocal     

Local channels 

TV7 Bordeaux     

 

Source: http://www.numericable.fr/offre/offre_tv_chaines.php?id=5  
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Annex  4 

LECG’s PPP exchange rate example 

1. LECG use the following table to show the effect of basing PPP exchange rates on 
different countries: 

 

PPP Price (€)    

  Price (€) 

Price 
(national 
currency) US rebased 

Denmark 
rebased Greece rebased 

Austria 10 10 9.2 13.08 8.04 
Belgium 10 10 8.95 12.72 7.81 
Denmark 10 74.56 7.04 10 6.14 
Finland 10 10 8.18 11.62 7.14 
France 10 10 8.72 12.39 7.61 
Germany 10 10 9.01 12.81 7.87 
Greece 10 10 11.45 16.28 10 
Italy 10 10 9.19 13.06 8.03 
Netherlands 10 10 8.95 12.72 7.82 
Norway 10 78.78 7.29 10.36 6.36 
Portugal 10 10 11.37 16.16 9.93 
Spain 10 10 10.48 14.89 9.15 
Sweden 10 92.9 8.08 11.48 7.05 
Switzerland 10 16.6 7.15 10.16 6.24 
United Kingdom 10 7.08 8.47 12.04 7.4 

 

2. LECG’s failure to order the table in any meaningful way obscures the key point 
that the rebasing for PPP exchange rates makes no difference to either the 
order of prices in each country, or their relativity. 

 
3. The following table shows that the ordering of the prices in the countries in the 

table is unaffected by the choice of country used as the basis for the calculation 
of PPP exchange rates. 
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 PPP Price (€)  

 US rebased 
Denmark 
rebased 

Greece 
rebased 

Denmark 7.04 10.00 6.14 
Switzerland 7.15 10.16 6.24 
Norway 7.29 10.36 6.36 
Sweden 8.08 11.48 7.05 
Finland 8.18 11.62 7.14 
United Kingdom 8.47 12.04 7.40 
France 8.72 12.39 7.61 
Belgium 8.95 12.72 7.81 
Netherlands 8.95 12.72 7.82 
Germany 9.01 12.81 7.87 
Italy 9.19 13.06 8.03 
Austria 9.20 13.08 8.04 
Spain 10.48 14.89 9.15 
Portugal 11.37 16.16 9.93 
Greece 11.45 16.28 10.00 

 
4. The following table shows that price relativities are unaffected to any significant 

extent74 by the choice of country used as the basis for the calculation of PPP 
exchange rates (with prices measured relative to those in the UK). 

 
 Relative price against the UK 

 US rebased 
Denmark 
rebased 

Greece 
rebased 

Denmark 0.83 0.83 0.83 
Switzerland 0.84 0.84 0.84 
Norway 0.86 0.86 0.86 
Sweden 0.95 0.95 0.95 
Finland 0.97 0.97 0.96 
United Kingdom 1.00 1.00 1.00 
France 1.03 1.03 1.03 
Belgium 1.06 1.06 1.06 
Netherlands 1.06 1.06 1.06 
Germany 1.06 1.06 1.06 
Italy 1.09 1.08 1.09 
Austria 1.09 1.09 1.09 
Spain 1.24 1.24 1.24 
Portugal 1.34 1.34 1.34 
Greece 1.35 1.35 1.35 

 

                                                        
74  As is clear from the table, it makes no difference to the ordering of the countries in terms of relative 

expensiveness.  It makes only a minor difference (in the second decimal place) in two instances in the 
table. 
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Annex 5 
 

An illustration of one of the problems associated with relying on average revenue per 
subscriber pay TV services as an indication of outcomes for consumers 
 
1. The simple two country example set out in Section E, above, can also be used to 

illustrate one of the problems associate with relying on average revenue per 
subscriber (as a proxy for average prices) as an indication of outcomes for 
consumers. 

 
2. In this slightly modified example, we assume that an equivalent version of 

Package 2 is also available in Country A at the same price as in Country B, so 
there is no difference in package choice among the two countries. 

 
   Table 1. 

Packages available 
 Country A Country B 
Package 1 
• Premium sports channel 
• Premium film channel 
• 10 basic channels 

¤40 per month ¤50 per month 
 

Package 2  
• 10 basic channels 

¤25 per month 
 

¤25 per month 

 
3. In this situation, if the nature of demand is the same in the two countries, 

consumers in Country B are clearly worse off than those in Country A.  It is, 
however, entirely possible that the average revenue per subscriber in Country B 
is lower than in Country A, as shown by the following example.75   

 
4. In this example there are three consumers in each country (X, Y and Z).  The 

consumers’ willingness to pay for each of the two packages is the same in each 
country (i.e. the willingness to pay for Package 1 on the part of consumer X is 
the same whether they live in Country A or Country B.) 

   
 Willingness to pay  
Consumer Package 1 Package 2 
X ¤57 ¤28
Y ¤49 ¤32
Z ¤42 ¤35

 
5. These demands results in the following subscriber numbers: 
 

                                                        
75  We note for completeness that we do not claim that this will always be the case. 
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Number of subscribers 
 Country A Country B 
Package 1 2 1 
Package 2  1 2 

 
6. Accordingly, average revenue per subscriber is lower in Country B (¤33.33) than 

Country A (¤35.00) and consumer welfare in Country B is significantly lower 
than in Country A.   This outcome arises because the relative cheapness of 
Package 1 in Country A encourages more consumers to subscribe to it, 
increasing the average revenue per subscriber in Country A.  Accordingly, it 
cannot be reliably inferred that consumers in countries with lower average 
revenue per subscriber are better off than those in countries in which average 
revenue per subscriber is higher. 

 
7. Clearly, if willingness to pay for different types of pay TV services differs 

significantly across countries, reliance on average revenue per subscriber as an 
indicator of the relative position of consumers across countries is even less 
informative. 

 


