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Section 1

Executive Summary

Introduction

11

1.2

1.3

1.4

15

No one likes surprises when it comes to bills and charges. When consumers sign up
for a service, they should have all the facts at their fingertips to know what it will cost
— and what, if anything, might increase those costs or change the rules. And, any
extra charges must be fair.

We believe that healthy competition is the best way to make sure consumers enjoy
the benefits of new services and lower prices. However, sometimes, consumers are
required to pay additional amounts of money (‘additional charges’), over and above
the headline prices they expect. For example, they may pay more in order to pay bills
by cash or cheque, rather than by direct debit (through a ‘non-direct debit’ charge).
Other examples include: paying an early termination charge to terminate a contract
early; or paying extra to receive a fully itemised bill.

Ofcom has received many complaints about these additional charges. For example,
we have had letters from MPs about extra charges for people who don't (or can’t) use
Direct Debit (DD). We also have received complaints from consumers who have
been charged for cancelling a contract early.

An extra charge is not necessarily an unfair one. However, it is Ofcom’s job to make
sure that suppliers play fair, and that consumers know what to look out for.

Ofcom launched a review of additional charges in June 2007. We published a
consultation document setting out our findings in February 2008 and requested
responses by 8 May 2008.

Additional charges and the law

1.6

1.7

1.8

1.9

Ofcom'’s task has been to look at the law that is designed to protect consumers (the
Unfair Terms in Consumer Contract Regulations 1999, or ‘the Regulations’) and say
how this applies to some terms and charges in contracts for communications
services between suppliers and consumers.

This statement sets out our consideration of, and response to, consultation
responses on draft guidance we proposed about the way the Regulations apply and
is accompanied by our final guidance.

The guidance aims to make sure that suppliers are aware of, understand and comply
with their obligations under the Regulations. It sets out what Ofcom considers those
obligations to be and the approach we expect to take in performing our obligations
and exercising our powers under the Regulations. We expect that this guidance
(together with Ofcom’s enforcement activity) will help give consumers appropriate
protection alongside the benefits of competition.

If suppliers do not comply, we can take action against them. We will monitor
complaints and examine suppliers’ terms to see whether they are consistent with our
view of the law as set out in the guidance. Where they are not, we will consider the
best way to enforce the Regulations, including taking the necessary formal
enforcement action using our powers under the Regulations and/or the Enterprise
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Act 2002. We expect to start doing so three months from the date of publication of
this statement (plus 2 weeks, to allow for the Christmas period).

Low income consumers

1.10

1.11

1.12

1.13

1.14

1.15

The Regulations seek to ensure that the small print in contracts between suppliers
and consumers is generally transparent and fair. That is what our guidance is about.
The Regulations do not explicitly distinguish between types of consumer — so do not
treat low income consumers any differently to other types of consumer.

However, even if charges are transparent and fair for consumers generally, we may
still have concerns regarding access and inclusion for low income consumers — non-
direct debit charges (or other additional charges) might exclude some consumers
from access to essential services, for example.

Our primary concern for low income consumers is currently fixed telephony services.
They are recognised as being important for social inclusion, as reflected in the
Universal Service Obligations (USO) for BT and Kingston and their social telephony
schemes. Following our consultation:

e BT launched BT Basic in October 2008, which does not have a non-DD charge;
and

¢ Kingston removed the non-DD charge from its social telephony products.

For those low income consumers not eligible for social telephony schemes, we
believe competition and consumer choice (shopping around) will provide the
appropriate protection. We are aware that since we published our consultation
document at least one major supplier has removed its non-DD charge for all
consumers.

We also recognise that there is a growing concern regarding access to broadband
services. Ofcom will engage with UK Government and European institutions on
whether there may be a case to extend the application of the USO to broadband
services.

More generally across the economy, we are aware there are numerous examples of

how low income consumers end up paying more for essential products and services.
These wider concerns around distributional effects are more an issue for government
than Ofcom and our guidance about the Regulations.

Advice for consumers

1.16

Alongside this statement, Ofcom has published a guide for consumers, offering
advice on the type of charges to look for before signing up to a new communications
service or provider. Itincludes information on what consumers can do if they think
they have entered into a contract with an unfair term or charge™.

Ofcom'’s decision

1.17

Ofcom has found that suppliers could be doing more to alert consumers to possible
additional charges and to make those charges fair. In particular:

! http://www.ofcom.org.uk/advice/quides/
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1.19
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e consumers need to understand the charges they pay; and

o for charges which are not part of the price for the services being bought,
suppliers must make sure they are fair.

The following table is a summary of the decisions we have made, and the final
guidance we are issuing, in light of our consideration and analysis of stakeholders’
views. Where we state a view, it reflects what we consider the position under the
Regulations is likely to be. We recognise that only the courts can decide whether a
term is unfair under the Regulations.

We are, of course, aware that certain issues under the Regulations are the subject of
ongoing court proceedings between the OFT and a number of banks and a building
society, and that the courts may give judgments that are relevant to our guidance.
We will consider whether our guidance — which we envisage will in any case be
reviewed from time to time — needs to be amended in light of any judgment(s) if and
when they are issued. Update 05|03|10: We are reviewing and, if necessary,
updating the Guidance on Additional Charges in light of the Supreme Court’s
judgment in the Bank Charges case, The Office of Fair Trading v Abbey National and
others (http://www.supremecourt.gov.uk/decided-

cases/docs/UKSC 2009 0070 Judgment.pdf). This does not affect consumers’ and
service providers’ continuing obligations under the Unfair Terms in Consumer
Contracts Regulations 1999 (the “UTCCRs”). We will continue to enforce the
UTCCRSs, as necessary and appropriate, pending publication of any further guidance
or other information in this area. Consumers who have concerns about the use of
unfair terms in contracts for communications services should continue to raise them
with Ofcom in the usual way.Figure 1.1: Summary of Ofcom’s Guidance

Charge / contractual term Ofcom’s final decision

Non-direct debit (non-DD) charge | ¢ Non-DD charges may be core terms exempt from the

A charge for consumers choosing

Regulations’ fairness test.

not to pay by direct debit e In order to be likely to be considered a core term, the non-

DD charge must be presented in plain intelligible
language, with due clarity, prominence and transparency,
so the typical consumer would regard it as part of the price
he is paying for the services he is buying and not a
separate, incidental additional charge.

¢ Where they are non-core terms, the fairness test applies
and is likely to mean the charge should reflect only
causally related costs, not others like ‘bad debt’ costs.

e The final guidance makes clear how we consider it may be
fair to calculate and apportion the costs recoverable in
what we consider a likely fair non-DD charge.
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Charge / contractual term

Ofcom'’s final decision

Late payment charge

A charge for consumers who pay
late (i.e. beyond the invoice due
date)

Payment failure charge

A charge where the payment
method fails (e.g. a direct debit
payment fails or a cheque bounces)

Charge to restore service

A charge for consumers who have
had service restricted due to non
payment (for example, having
outgoing calls barred), who now
wish to resume full service

These charges will not be core terms and are subject to
the Regulations’ fairness test.

Such terms are likely to be unfair where they seek to
recover costs other than those directly incurred by the
supplier as a result of the relevant default event/matter
(e.g. late payment charges should seek to recover the
limited administrative costs of chasing and collecting late
payments).

Consumers who are disputing an element of their bill with
their supplier and who subtract the disputed amount
before settling their bill, should not face late payment
charges for doing so.




Ofcom review of additional charges

Charge / contractual term

Ofcom'’s final decision

Initial minimum contract periods
(MCPs)

A minimum (fixed term) contractual
period set at the start of a contract
(often for 12 to 18 months)

Early termination charges (ETCs)
A charge for consumers who

terminate their contract before the
end of the minimum contract period

MCPs are likely to be core terms and we would expect
them to be transparent and prominent (failing which they
may be assessed for fairness under the Regulations).

Terms providing for ETCs will not be core terms.
We consider that an ETC is likely to be fair where:

the terms providing for it are transparent at the point of sale
with sufficient prominence that the consumer is fully aware
of the consequences of terminating early, and what the
level of the ETC would be;

it is never greater than the amount of the (usually monthly)
contractual retail payments remaining due at the date of
termination;

it also takes account of any costs associated with the
provision of the service which will no longer be incurred by
the supplier, including any:

- variable costs which can be avoided; and

- costs of shared network elements which the consumer is
no longer using, and which can be used to provide
services to another consumer (whether a new customer
or increased demand from an existing customer); and

it reflects any ability of the supplier to reduce its loss by
‘reselling’ the service to a new consumer; and

it makes allowance for the supplier’s accelerated receipt of
any sums.

We do not consider that it is likely to be fair to include in an
ETC recovery of anticipated profits from charges, or other
sources of revenue, which are not themselves part of the
consumer’s contractual obligations. The same would
normally apply to sums in respect of ‘lost’ revenues from
incoming call termination charges for fixed voice and
mobile phone services.

We also set out in the final guidance that there is an
alternative basis on which, in our view, a likely fair ETC
may be recovered: the recovery of a supplier’s unrecouped
expenditure on the early terminated contract. But this may
not be greater than the amount calculated as set out above.
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Charge / contractual term

Ofcom'’s final decision

Subsequent minimum contract
period (SMCP)

A clause providing for a new
minimum contract period (or
extension to an existing minimum
contract period) for existing
consumers wishing to change their
service in some way (e.g. changing
their service package, or moving
house)

There may be some circumstances where a consumer
agrees to new terms and services and a new contract
arises between the supplier and the consumer - on new
terms - in which the MCP may be a core term.

However, SMCP terms are likely to be non-core terms.
SMCP terms may be fair where:

the terms explaining the events (such as a decision to
upgrade), that will trigger a requirement for a SMCP are
transparent to consumers within the contract at the point
of sale;

the terms set out that the supplier will make it very clear to
the consumer that the event (such as a decision to
upgrade) will trigger a new MCP, and the length of that
new MCP, at the point that the consumer is considering
the change (for example, the term says the supplier will
write to the consumer stating when changes to the
services will result in a subsequent MCP); and

the costs incurred by the supplier and the benefits to the
consumer in relation to the subsequent contract are
commensurate with the subsequent MCP.

Terms providing for the automatic renewal of the MCP on
its expiry raise some concerns and should not have the
effect of consumers being subject to unintentionally long
and recurring contracts. However, they will not always be
legally unfair.

Minimum notice period (MiNP)

The notice period which a consumer
must give their supplier before they
can bring their contract to an end

MiNP terms are unlikely to be part of the main subject
matter of the contract and are likely to be non core terms.

A term providing for an MINP is likely to be fair where the
MiNP is:

transparent to consumers within the contract at the point
of sale; and

reflects a reasonable period in which to carry out the
necessary administration of terminating the contract.

We consider likely fair MiNPs should be no longer than the
period reasonably necessary for the administration
connected with the termination of the contract:

for fixed voice and broadband services that reasonably
necessary period should be no longer than the formal
migration process;

for mobile, and in any sector where no formal migration
process applies, the period should be no longer than
reasonably necessary for the required administration (and
this should be no longer than 30 days or one calendar
month and likely much less).
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Charge / contractual term

Ofcom'’s final decision

Itemised / paper billing

A charge for consumers wishing to
receive a full call by call itemisation
of the calls made, rather than a
summary, or who want to receive a
paper rather than an on-line bill

Billing charges may be considered core terms in cases
where they are presented in such a way that the typical
consumer would regard them as part of the price he is
paying for the services he is buying, not a separate,
incidental additional charge, and be aware of the level of
information or billing which is provided. This is likely to be
so where:

the contract term and any marketing material makes clear
in a prominent manner whether there are any separate
billing options for which there are different charges;

any such information clearly sets out what these options
are, together with the price for each option (including
whether the options are related to charges or discounts for
receiving printed or Internet bills, and/or for different levels
of billing information);

where there are different levels of billing information which
incur different charges, the contract terms clearly set out
what level of billing information is provided under each
option; and

the contract terms and the marketing material set out the
required information in such a way that the consumer who
chooses itemised billing would regard that as part of the
services he is buying under the contract.

We consider it may be fair for a supplier to include in these
charges the reasonable additional costs it incurs which are
directly attributable to the level of billing provided.

We confirm our administrative threshold (of £1.50 per bill)
relating to these charges. However, the threshold is
subject to review and may - for example - be changed if
there is increasing evidence of consumer harm in relation
to these charges.

Cease charges

A charge for consumers ceasing
their service (even where they are
outside their minimum contract
period)

Terms providing for cease charges are unlikely to be core
terms.

Such terms are likely to be fair where they are transparent
to consumers at the point of sale and reflect only direct
costs associated with ceasing service.
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Section 2

Introduction

Background and scope

2.1

2.2

Consumers often face additional charges from their supplier above those they
already pay for the service — whether home phone, mobile, broadband or Pay TV.
They also face a wide range of contractual terms, which they have generally not
individually negotiated.

In choosing their supplier for communications services, most consumers will focus on
the headline price for the service, and other key contractual commitments, as well as
other factors such as quality of service or supplier brand. It is not reasonable to
expect consumers to take into account every contractual term and every additional
charge in the small print. There are certain charges or contractual terms where
competition is unlikely to have any real effect on preventing terms and charges being
applied in a way that is unfair to the consumer.

Relevant legislation and Ofcom’s role

2.3

24

2.5

2.6

In order for consumers to have confidence in the market place, it is important that
these additional charges and contractual terms are not set in a way that harms
consumers. The EU Directive 93/13/EEC on unfair terms in consumer contracts is
implemented in the UK by the Unfair Terms in Consumer Contracts Regulations 1999
(‘the Regulations’). The Regulations seek to ensure that standard terms in contracts
between suppliers and consumers, - which have not been individually negotiated -
are transparent and fair. The Regulations only apply to contracts between suppliers
and consumers, not between businesses.

The following parts of the Regulations are of particular relevance to this statement
and the guidance.

First, Regulation 5(1) sets out when relevant contract terms are unfair. It says:

‘A contractual term which has not been individually negotiated shall be regarded as
unfair if, contrary to the requirement of good faith, it causes a significant imbalance in
the parties' rights and obligations arising under the contract, to the detriment of the
consumer.’

We refer to this as the Regulations’ fairness test.

Second, certain terms and matters are exempt from the fairness test. Regulation
6(2) sets out this exemption. It says:

(2) In so far as it is in plain intelligible language, the
assessment of fairness of a term shall not relate-

@) to the definition of the main subject matter of the contract;
or
(b) to the adequacy of the price or remuneration, as against

the goods or services supplied in exchange.’
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2.9

2.10

2.11
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This is often called the ‘core terms’ exemption and terms and matters falling within it
are commonly called ‘core terms.” We use that expression in this statement and the
guidance. The effect of these provisions is that all standard form terms in contracts

between suppliers and consumers are subject to the fairness test — they must be fair
— except core terms.

Third, Regulation 6(1) says how the fairness test should be applied. It says:

‘v . the unfairness of a contractual term shall be
assessed, taking into account the nature of the goods or services for
which the contract was concluded and by referring, at the time of
conclusion of the contract, to all the circumstances attending the
conclusion of the contract and to all the other terms of the contract or
of another contract on which it is dependent.’

Fourth, Regulation 7(1) says:

‘A seller or supplier shall ensure that any written term of a contract is
expressed in plain, intelligible language.’

This provision, and the requirement of good faith in the fairness test (above), relate to
the need for terms to be in clear language and to be prominent and transparent.

Fifth, Regulation 8 says that where a term is unfair, it does not bind the consumer.
He would not, for example, have to pay any additional charge that failed the fairness
test. Regulation 8 says:

‘(1) Anunfair term in a contract concluded with a consumer by a
seller or supplier shall not be binding on the consumer.

(2) The contract shall continue to bind the parties if it is capable of
continuing in existence without the unfair term.’

Sixth, Paragraph 1 of Schedule 2 of the Regulations contains an indicative (and non-
exhaustive) list of types of terms that may be unfair. Most relevant here are
paragraphs 1(b), (e) and (h) which state that terms may be unfair if they have the
object or effect of:

‘(b) inappropriately excluding or limiting the legal rights of the
consumer vis-a-vis the seller or supplier or another party in
the event of total or partial non-performance or inadequate
performance by the seller or supplier of any of the contractual
obligations, including the option of offsetting a debt owed to
the seller or supplier against any claim which the consumer
may have against him; .......

(e) requiring any consumer who fails to fulfil his obligation to pay
a disproportionately high sum in compensation; ......

(h) automatically extending a contract of fixed duration where the
consumer does not indicate otherwise, when the deadline
fixed for the consumer to express his desire not to extend the
contract is unreasonably early;’
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2.12

2.13

2.14

2.15

2.16

2.17

2.18

Ofcom has a role in enforcing the Regulations, which is set against the backdrop of
its functions under the Communications Act 2003 (‘the 2003 Act’).

The 2003 Act gives Ofcom functions in relation to communications matters within the
UK, including the provision of a wide variety of telecommunications services. In
discharging our functions, Ofcom’s principal duties are to further the interests of
citizens and consumers (section 3 (1) of the 2003 Act).

In performing these duties, Ofcom is also required to have regard to the principles
under which regulatory activities should be transparent, accountable, proportionate,
consistent and targeted only at cases in which action is needed, and any other
principles representing best regulatory practice (section 3(3)).

Where we engage in regulation, we also seek to abide by a set of principles we have
developed in the light of our general duties and the principles of best practice in
regulation. These are published on our website?, and include:

o Ofcom will operate with a bias against intervention, but with a willingness to
intervene firmly, promptly and effectively where required,;

o Ofcom will strive to ensure its interventions will be evidence-based, proportionate,
consistent, accountable and transparent in both deliberation and outcome;

e Ofcom will always seek the least intrusive regulatory mechanisms to achieve its
policy objectives; and

o Ofcom will consult widely with all relevant stakeholders and assess the impact of
regulatory action before imposing regulation upon a market.

Ofcom is required to carry out an assessment of the likely impact of regulatory
measures it may propose where the proposal is carried out for the purposes of or
connected with the carrying out of its statutory functions and it appears to Ofcom to
be important (Section 7). For the purposes of this section a proposal is ‘important’-
amongst other things - if it would have a significant impact on businesses in the
markets for which Ofcom has regulatory functions or on the general public in the
United Kingdom. We have issued guidance on impact assessments on our website®.

Part of Ofcom’s role is the enforcement of consumer protection laws in relation to
communications matters. Under the Regulations, Ofcom has a duty to consider any
complaint it receives about unfair standard terms (Regulation 11). Where we
consider a term to be unfair under the Regulations, we have the power to take action
on behalf of consumers in general to stop the continued use of the term, if necessary
by seeking an injunction in England, Wales and Northern Ireland or an interdict in
Scotland (Regulation 12).

In addition, Part 8 of the Enterprise Act 2002 gives us another mechanism for
performing consumer protection law enforcement in communications matters. It
enables Ofcom to seek enforcement orders against businesses that breach UK laws
giving effect to EC Directives listed in Schedule 13 of the Enterprise Act, where the
collective interests of consumers are harmed. These UK laws include EU Directive
93/13/EEC on unfair terms in consumer contracts.

2 http://www.ofcom.org.uk/about/sdrp/
3 http://www.ofcom.org.uk/consult/policy making/quidelines.pdf
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2.20
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Ofcom exercises its enforcement powers in accordance with its draft enforcement
guidelines. These reiterate the regulatory principles referred to above. Further
information about Ofcom’s draft enforcement guidelines is on its website”,

We return further to these matters, and their relevance to this consultation, in later
parts of this statement.

Consultation and evidence gathering

Ofcom’s consultation

2.21

2.22

2.23

On 6 June 2007 Ofcom opened a review into these additional charges and
contractual terms, prompted by regular complaints about a range of contractual terms
and charges, and in particular a significant number of consumer complaints about
BT’s charge for not paying by direct debit.

On 28 February 2008, Ofcom published a consultation document and its draft
guidance. The closing date for responses was 8 May 2008.

The consultation and draft guidance considered the additional charges and
contractual terms where we considered any consumer harm was likely to be most
significant. The charges and terms covered were those in figure 1.1 above.

Ofcom’s concerns

2.24

In the consultation document, we set out our possible concerns regarding additional
charges:

o Where consumers are unable to, or do not in practice, take additional charges
into account in deciding on their supplier and service, we may have concerns
regarding transparency and fairness. We may also have additional policy
concerns around competition effects and efficiency. There is also a concern that
some of these charges may fall disproportionately on low income consumers and,
in extreme cases, may inhibit take up of essential services.

e In some cases, addressing our concerns about transparency may be enough to
remove other concerns. In other cases, transparency on its own may not be
enough. For some of the charges we look at, even where they are transparent,
consumers may still not always take them into account in choosing their supplier
and service:

0 consumers may underestimate the likelihood of paying them (e.g. late
payment charges or early termination charges);

0 consumers may only focus on the two or three key variables in their decision
making as it may be too time consuming or too complicated to evaluate all
available options;

0 consumers may systematically take more account of recent events and give
little weight to events in the future. This means they may not take proper
account of charges which (if incurred) take place in the future e.g. early
termination fees and cease charges.

* http://www.ofcom.org.uk/consult/condocs/enforcement/enforcement.pdf

11
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e Suppliers may be tempted to raise certain additional charges above cost in order
to increase profits. As the sectors we are concerned with are broadly competitive,
we would expect much of these extra profits to be returned to consumers in the
form of lower headline prices. This leads to the so-called “waterbed effect”, where
the overall cost to consumers remains similar, even though the structure of prices
is shifted from observable to unobservable charges.

Transparency

2.25

2.26

In the consultation document we gave some possible reasons why some charges
may not be transparent to a consumer:

e they may not be clearly laid out in the marketing material a consumer may use in
choosing their supplier;

¢ they may not be clearly explained at the point of sale; and
e they may not be prominently displayed in a contract.
Our market research, summarised in Figure 2.1, showed generally low awareness of

additional charges (even though many of these charges are common practice in the
communications sector).

Figure 2.1: Awareness of additional charges

(As far as you are aware does your supplier charge for / have a...?)

100%
80%
60%
40%
20%

0%

W Mobile phone Landline phone H Pay TV Broadband

70%

o, 49%
47% 43%

33% — 33% 32%
18% 20% 4794 I 1 17% 19% % 16% o 19% 19% 18% 19% I

Non direct debit ltemised biling Late payment  Reconnection Early Minimum Minimum notice
payments charge charge terminationfee  contract term period

Source: Ofcom Research July 2007

Base: All with responsibility for mobile phone contract (463), landline phone (1,287), Pay TV (590),
Broadband Internet (636)

2.27

We said low awareness may mean consumers are not making the right choice of
supplier. For example, minimum (fixed term) contract periods are a key element of
many suppliers’ contracts. But, many consumers are not aware of these. Low
awareness may also mean consumers are faced with charges they did not expect
and could not avoid, for example, late payment charges.

Fairness

2.28

12

We also set out concerns Ofcom may have about the fairness of additional charges
and terms relating to them. We noted that in most cases the terms of suppliers’
contracts with consumers are not individually negotiated. We proposed:
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It would, for example, be unfair for a consumer to pay a charge which they had
little opportunity to become aware of in advance and hence could not avoid.

Even where the consumer is aware of the charge, there may still be concerns as
to the fairness of those charges which are not part of the main price bargain
struck with the supplier. Consumers may end up paying a disproportionate
amount of costs, and this may be unfair. For example:

o those paying early termination fees may contribute disproportionately more to
supplier profit than those who complete their contracts; and

0 it may not be fair for suppliers to load bad debt costs onto particular groups of
consumers.

2.29 We further noted that fairness is the central concept underlying the Regulations.
Ofcom is plainly concerned to ensure that contractual terms do not create a
significant imbalance of interest between the parties to the detriment of the
consumer.

Other concerns

2.30 The consultation document also set out a number of other possible concerns:

Impact on low income consumers - additional charges may be seen as
particularly unfair when they fall disproportionately on a particular group in
society, and particularly so if that group includes vulnerable consumers, such as
those on low incomes. For example, it might be a concern that those on low
incomes are more likely not to have a bank account and so are more likely to
incur non-direct debit charges. We highlighted that there may be two aspects to
this concern. Firstly, where we think that this might impact on social inclusion
and access for a particular group. Secondly, where the financial impact on a
vulnerable group is disproportionately high.

Competition effects - certain charges or terms may impose switching costs on
consumers. Where these charges are not easily observable at the point of sale,
or not easily understood, there may be an incentive for suppliers artificially to
raise switching costs above the true cost. This may dampen competition and may
deter entry. For example, subsequent minimum contract terms (after the expiry of
the initial minimum contract period) may be imposed even when the continuation
of supply imposes few or no additional upfront costs on the supplier.

Other concerns — we said there are other potential concerns around additional
charges, though we also said we did not believe that these were significant. One
is that consumers may be reluctant to participate in a sector if it gets a reputation
for high additional charges which are not dealt with via regulatory action. Another
is that changes in the structure of prices i.e. a shift from observable to non-
observable charges, leads to inefficiencies and distorts behaviour. If the headline
price of the product is artificially low (because suppliers are making additional
charges artificially high), more consumers will purchase the service than would
otherwise be the case. Similarly, where additional charges are artificially high,
consumers may go to great lengths to avoid them (e.g. avoiding terminating a
contract because of a high cease charge, or incurring financial penalties
elsewhere to avoid a late payment charge). In both cases the distortion to
behaviour is economically inefficient, though we also noted that the current

13
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2.31

2.32

2.33

2.34

2.35

evidence did not suggest that these types of inefficiencies were particularly
significant for the charges considered in the consultation.

We also noted, however (see paragraphs 2.43 and 2.44 of the consultation
document), that, in carrying out our review, we were aware that there are areas
where we have a policy concern which is not capable of being addressed, or at least
not directly addressed, by using the Regulations.

We gave examples of the points that, firstly, the Regulations do not explicitly
distinguish between types of consumer. So, they do not treat low income consumers
any differently to others, save insofar as a consumer’s means may be part of the
circumstances in which the contract was concluded and relevant to the assessment
of a term'’s fairness (see Regulation 6(1)).

The second example we gave was that the Regulations do not refer to the impact of
terms on competition. So, they do not address any concerns about such matters
unless there is an overlap with fairness, such as, we suggested, considering whether
it is fair for a term to restrict a consumer’s ability to choose another supplier.

Accordingly, as we said, whilst our investigation of additional charges and related
terms had been informed in some cases by these sorts of policy concerns, our
proposed guidance covered only areas and matters in which we proposed that the
Regulations, an existing piece of legislation, apply (and a small number of related
best practice matters).

Where we feel there are issues that cannot be sufficiently addressed by the
Regulations, we will consider using other legal instruments.

Pre-consultation research

2.36

2.37

2.38
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As part of the review Ofcom looked at evidence of consumer harm by:

e carrying out market research to understand consumers’ awareness of and
attitudes towards these types of charges and terms;

e looking at the individual complaints made by consumers directly to Ofcom and
complaints which have been forwarded to us by MPs on behalf of their
constituents; and

e writing to a number of consumer groups to obtain their views.

In looking at the evidence of consumer harm, we had particular regard to low income
consumers given that:

¢ low income groups may be disproportionately likely to incur some of these
charges. For example, low income consumers are more likely not to pay by direct
debit than other groups; and

e where a low income consumer incurs a charge, it represents a higher proportion
of their income.

Ofcom also sent a formal information request to a number of suppliers of
communications services asking for detailed information on:
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o the additional charges and contractual terms they applied in their consumer
contracts;

e the steps taken to ensure consumers are aware of additional charges and key
contractual terms; and

e the reasons why suppliers considered these charges and contractual terms were
needed, including detailed figures showing the underlying costs.

It was not possible to ask for information from all suppliers of communication
services, given their large numbers. Ofcom therefore selected suppliers to ensure
that the information gathered covered a large proportion of consumers.

Ofcom followed up the receipt of information with meetings to discuss issues and
guestions arising from suppliers’ responses.

Overview of consultation responses

241

2.42

2.43

2.44

2.45

In the formal consultation, over 240 consultation responses were received, including:
e over 200 from individual consumers (including those forwarded by MPs)

e 10 from consumer stakeholders

e 12 from suppliers of communication services

e 7 from other companies or industry associations

Copies of all the non-confidential responses are on Ofcom’s website®. We also
received some additional information and correspondence from some suppliers, for
example in response to information requests, which we have considered, and to
which we respond, where appropriate, in this statement.

Responses from consumers and consumer stakeholders focused particularly on the
issue of non-DD charges, with over 85% of consumers who responded commenting
on this aspect. Other issues particularly mentioned by consumers included:

e Late payment charges;
e Minimum contract periods and/or early termination charges; and
e Charges for itemised billing or for paper bills.

Consumers felt Ofcom’s proposals did not go far enough on non-direct debit charges.
Many consumers felt these charges should be abolished, or should reflect only
directly incurred administrative costs which were believed to be very low.

Responses from suppliers or industry associations have between them covered the
full range of issues Ofcom consulted on. However, Ofcom proposals on early
termination charges (ETCs) in particular have attracted a lot of comment, with
suppliers generally disagreeing strongly with at least some aspects of Ofcom’s
proposals. Some suppliers were concerned that Ofcom’s proposals would undermine
the current market models because consumers would be able to terminate contracts

® http://www.ofcom.org.uk/consult/condocs/addcharges/responses/
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more easily. They said this would then have a fundamental impact on the market,
including the ability and willingness of suppliers to:

e provide subsidised handsets for mobile services;
e subsidise connection costs for other services; and
o offer cheap deals which reflect the commitment of the consumer.

2.46 There was also concern that the proposals did not explicitly allow the recovery of
suppliers’ upfront costs. Some suppliers were opposed to any proposal that ETCs
should not simply be the monthly retail payments outstanding on early termination.

Document outline

2.47  Section 3 below considers Ofcom’s general approach on issues covered by the
consultation. In particular, it considers stakeholder responses to our proposal to
publish guidance and give suppliers three months to review their terms and
conditions and charges, and where necessary change them. It also considers
stakeholders’ general comments on our proposed guidance on core terms (and
transparency) and non-core terms (to which the test of fairness applies).

2.48 Sections 4 to 10 looks at each additional charge or contract term addressed by the
consultation and for each considers:

e Ofcom’s proposed position

e Stakeholder responses

e Ofcom’s consideration and response
e Ofcom’s decision

2.49 Annex 1 contains our final guidance - which will also appear on our website at
www.ofcom.org.uk/telecoms/ioi/

2.50 Annex 2 contains a detailed summary of stakeholder responses to the consultation.

2.51 Annex 3 provides a glossary of terms.
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Section 3

Ofcom’s general approach

Ofcom’s proposed position

3.1

3.2

3.3

3.4

3.5

We proposed we would:

e issue final guidance on the Regulations with an accompanying explanatory
statement;

e provide suppliers with three months from publication of the final guidance to
comply with it, during which period they can review their terms and conditions
and charges and where necessary change them; and

o following this period, if necessary open an enforcement programme if we believe
that additional charges are not in line with our guidance.

We also proposed to publish a consumer check list or ‘consumer guide’ advising
consumers what charges and terms to consider before signing up to a new service.

We consulted stakeholders on whether they agreed with the various aspects of this
approach.

We also asked stakeholders whether they agreed generally with our proposed
guidance on core terms under the Regulations and on transparency, and with our
proposed guidance on non-core terms to which the Regulations’ test of fairness
applies.

In this section of this statement we focus on these broader consultation questions,
setting out:

e Ofcom’s proposed position (in the consultation) and the questions we consulted
on;

e asummary of the relevant stakeholder consultation responses;
o Ofcom’s consideration of and response to stakeholders; and

e Ofcom’s decision.

Ofcom’s proposal to issue guidance to communications suppliers

Ofcom’s proposed position

3.6

3.7

In the consultation we proposed that Ofcom should issue guidance setting out the
principles we consider likely to apply under the Regulations to contractual terms
providing for certain additional charges in communications contracts; and terms we
consider may be unfair applying those principles.

We asked the following question:

17
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Do you agree that it is helpful and appropriate for Ofcom to issue guidance on the
application of the Regulations to consumer contracts for communications services?

Stakeholder responses

3.8

3.9

3.10

3.11

3.12

18

There was broad agreement from suppliers and consumer stakeholders that Ofcom
guidance would be helpful and appropriate. One consumer stakeholder and one
supplier specifically welcomed a principles-based - not highly prescriptive - set of
guidance.

However, one supplier said there was no evidence sector specific guidance would be

helpful to suppliers and sufficient (OFT) guidance already existed. And it said any
harm caused by the terms covered by the proposed guidance would also occur in
other sectors where such terms are used so that, even if guidance is required on
them, it should be general OFT guidance.

Two mobile network operators (MNOSs) said our proposed guidance on early
termination charges (ETCs) may favour certain suppliers, or business models or
technologies used to provide the same services.

One supplier questioned the position in relation to terms Ofcom had previously
investigated and asked what had changed since those investigations.

Concerns were expressed by suppliers and suppliers’ associations that:

e it was unclear whether the guidance was a policy document or a legal
interpretation of existing legislation;

e the guidance’s status is unclear: it suggests we think it is enforceable and not
simply a statement of principles we are likely to adopt in enforcing the
Regulations;

e we go too far in setting out definitive guidance on matters which depend on the
facts of any particular case (such as the wording of particular terms and the
overall effect of the contract);

e we are ‘gold-plating’ — the Regulations are designed to address terms far more
detrimental to consumers than those we focus on;

e we are investigating standard monthly retail charges and basic contractual terms,
not just additional charges;

e we are requiring suppliers to provide too much, or confusing, information, in
marketing material, ignoring the Better Regulation Executive’s and the National
Consumer Council's recommendations on related matters;

e our approach is not proportionate or evidence based;
e the proposals pay insufficient regard to the availability of ‘pay as you go’ services
to which many of the relevant additional charges do not apply and which offer a

market based solution for low income consumers;

¢ we should have done an impact assessment because our proposals are matters
of ‘policy’ and ‘regulatory intervention’;
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e we should explain what consideration we have given to the effect of the
Consumer Protection from Unfair Trading Regulations 2008;

e the guidance should avoid conflict or uncertainty with other codes (including the
Committee of Advertising Practice codes on advertising); and

e we should form a working group to determine the final content of the guidance.

Ofcom’s consideration of and response to stakeholders’ consultation
responses

Issuing guidance

3.13 We note the substantial number of consultation responses agreeing that Ofcom
guidance would be helpful and appropriate.

3.14 We have considered the single response that Ofcom guidance is unnecessary
because OFT guidance exists (or should exist if guidance on relevant kinds of
additional charges is required). We, like most consultation respondents, disagree:

¢ Ofcom has a duty to consider complaints that terms are unfair under the
Regulations and the power to seek injunctions against unfair terms. We, rather
than the OFT, do so in the communications sector.

¢ We also have duties under the Communications Act 2003 to further the interests
of citizens in relation to communications matters and of consumers in relevant
markets. We must also have regard to the principles under which regulatory
activities should be transparent, accountable, proportionate, consistent and
targeted only at cases where action is needed.

3.15 We therefore think it is appropriate for us to provide guidance about how we are likely
to comply with our duty, and exercise our powers, under the Regulations in the
communications sector. Doing so helps us comply with our duties under the 2003
Act.

3.16 It will indicate to suppliers terms we consider they should be using to ensure fairness
to consumers and comply with the law. It will indicate to consumers what we
consider to be their rights under the Regulations. In both ways the interests of
citizens and consumers in relevant markets are furthered. We return below to the
regulatory principles referred to above.

3.17 We also note that, to complement its general guidance about the Regulations, the
OFT has produced a number of pieces of sector specific guidance (e.g. on gyms and
health clubs). We are doing the same in our sector.

3.18 Inresponse to the comment that the Regulations are designed to address terms far
more detrimental to consumers than those we focus on — that we are ‘gold-plating’ —
we disagree.

3.19 That response said the terms included in the indicative list of potentially unfair terms
in Schedule 2 to the Regulations shows the Regulations are designed to address
terms that have far more detrimental impact on consumers than those Ofcom has
identified. We agree some terms may be more detrimental to consumers than those
covered in our consultation document, proposed guidance and now the final
guidance. We agree also that some of the terms in Schedule 2 to the Regulations
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3.20

3.21

3.22

3.23

may be more detrimental to consumers. See, for example, paragraph 1(a), which
says terms having the object or effect of:

‘(a) excluding or limiting the legal liability of a seller or supplier in
the event of the death of a consumer or personal injury to the
latter resulting from an act or omission of that seller or
supplier;

may be unfair.

However, Schedule 2 to the Regulations is, as its heading says an, ‘INDICATIVE AND
NON-EXHAUSTIVE LIST OF TERMS WHICH MAY BE REGARDED AS UNFAIR.” And, as
Recital 17 of the European Directive on which the Regulations are based says:

‘Whereas, for the purposes of this Directive, the annexed list of
terms can be of indicative value only and, because of the cause of
the minimal character of the Directive, the scope of these terms may
be the subject of amplification or more restrictive editing by the
Member States in their national laws.’

In other words, terms not in Schedule 2 are capable of being unfair under the
Regulations. The key provision of the Regulations, with regard to fairness, is
Regulation 5(1), not Schedule 2.

In any event, some of the terms covered in our consultation document, proposed
guidance and now the final guidance do fall within terms in Schedule 2 to the
Regulations, or are analogous or linked to terms therein. So, default and early
termination charges fall within paragraph 1(e) of the Schedule or are analogous to
terms that do. And, paragraph 1(h) is linked to terms that provide for the automatic
renewal of fixed term contracts.

In response to the supplier who questioned what had changed since Ofcom’s
previous investigations into additional charges, it is important to emphasise that we
have reviewed and consulted widely on our general position in relation to categories
of terms. Having considered the consultation responses, we are now making
decisions and giving guidance on the approach we expect to take in exercising our
powers and fulfilling our duties under the Regulations (in relation to certain additional
charges).

Status of the guidance

3.24

3.25

3.26
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Nonetheless, we agree the status of our guidance must be clear. It is guidance on
the principles we consider likely to apply under the Regulations to contract terms
providing for certain additional charges and on terms that in our view may or are
likely to be unfair. But, only the courts can decide what terms are unfair. And we
recognise that any enforcement action we may take will depend on the facts of any
individual case and the decision of the courts. We have made changes to the final
guidance to reflect these points.

The guidance is, therefore, our interpretation of an existing legal instrument. It does
not represent new policy or regulation by Ofcom.

We have considered the responses from some suppliers about whether our guidance
is a policy document. Where our consultation document referred to ‘policy’ and
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‘regulation’ this reflected the general approach summarised in paragraph 1.9 of that
document.

To re-iterate that approach, for each additional charge we considered whether there
were reasons why we might have concerns (as a matter of ‘policy,” for example
relating to transparency, fairness or effects on competition). Where we did have
concerns, we considered whether they arose out of terms which may be unfair under
the Regulations and whether providing guidance about those regulations (and
applying them) would address those concerns.

The proposed position we reached was that the Regulations were suitable to deal
with almost all our concerns (save a small number of matters of ‘best practice’). The
proposed - and now the final - guidance was and is limited to our interpretation of
existing law.

If there are other policy concerns which cannot be addressed by the Regulations, we
will consider using other legal instruments.

Impact assessment

3.30

3.31

3.32

3.33

3.34

We have also considered the suppliers’ responses which said we should have
carried out a formal impact assessment for our proposals. These came in particular
from MNOs and their associations, one of whom asked for more information on what
we have done to assess the impact of our proposals.

One particular concern expressed about the impact of our proposed guidance that
might have the effect of reducing ETCs was that it would undermine the current
mobile market model: consumers obtaining mobile handsets at subsidised rates in
return for fixed contractual commitments to packages including ‘free’ call minutes and
other services. Put broadly, this was because consumers would be able to terminate
contracts more easily.

Another response was that we need to consider further the impact of our proposals.
Another still was that our proposals would have a waterbed effect, where suppliers
seek to recover lost revenues from all consumers through, for example, higher retail
prices. A further response was that our proposals would produce asymmetric and
discriminatory impacts on different suppliers (see below).

On the basis that our guidance is an interpretation of an existing legal instrument, as
set out above, we do not agree a formal impact assessment is required. Any
‘regulatory intervention’ here is the publication by us of guidance on our view of
existing law — how we think it is likely to apply and the approach we as the relevant
sectoral enforcer are likely to take. That law gives us enforcement duties and
powers, and was itself the subject of an impact assessment when it was made.

We do not see that we are properly required to do a formal impact assessment
before we can take a view on how existing laws apply, nor before we undertake any
enforcement action. This approach is consistent with our statutory obligations. In
particular, with section 7(3) of the 2003 Act, which acknowledges there are cases in
which an assessment is unnecessary. That sub-section also requires a statement of
Ofcom’s reasons for thinking an assessment is unnecessary. That was made in
paragraph 2.61 of the consultation document. The approach is also in line with our
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3.35

published guidance on impact assessments on our website® and to which we must
have regard by virtue of section 7(6) of the 2003 Act.

Nonetheless, we have considered the impact of our proposals and the final guidance
-on ETCs in particular. The possible impact of that guidance is discussed later in
this document (see Section 6).

Evidence and proportionality

3.36

3.37

3.38

3.39

3.40

3.41

3.42

3.43

Some suppliers questioned whether our proposed guidance was proportionate and
evidence based.

One MNO, for example, said we were proposing detailed intervention in pricing in the
mobile market that is inappropriate because there is no evidence of market failure or
lack of competition that would give Ofcom a mandate to intervene. It said it is not
necessary for Ofcom to specify terms suppliers should use and any such intervention
is not evidence based or proportionate, contrary to our regulatory principles.

Another quoted Ofcom’s guidance on Impact Assessments which says Ofcom’s bias
against intervention means, “.... a high standard of proof must be satisfied,” before
Ofcom will regulate.

Some MNOs said there is little evidence that for the mobile sector there is a need to
change the existing market model. One point made, for example, was that Ofcom
appears to receive only around 60 (another MNO said the figure was only 25 — 50)
complaints per month about ETCs in that sector, of which it was said the number
relating to the unfairness of the ETC under the Regulations must be a smaller
number. Another was that consumer awareness of MCPs in the mobile sector is
high.

One MNO referred to paragraph 5.32 of the consultation document that said:

“The vast majority [of surveyed consumers] felt that once signed the
contract should be honoured and ETCs were, by and large,
accepted if the provider had kept up their side of the contracts.
However, if the provider did not provide the service as originally
agreed, then consumers felt they should have a right to leave the
contract without penalty.”

A number of MNOs referred to the fact additional charges do not apply to pre-pay,
‘pay-as-you-go,’ consumers.

They said 70% of mobile customers are ‘pay as you go’ customers to whom many of
the relevant additional charges do not apply. They said consumers always have this
choice of such pre-pay options, and these protect low income consumers, many of
whom will be, or could choose to be, pay-as-you-go customers. They also said, “....
any regulation must recognise this distinction.”

One MNO, for example, said, “Ofcom’s own evidence is that mobile communications
has a wholly suitable market-based solution to those who do not want a contract —
and the costs associated with that — in the pre-pay mobile option. Regulating in the
interests of low income consumers where the market already addresses the issue is
unhelpful and unnecessary.”

® See http://www.ofcom.org.uk/consult/policy making/quidelines.pdf
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3.48

3.49
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Another said Ofcom’s own research showed that 62% of consumers were aware of
non-DD charges either before or when they entered their contracts and this is not
‘poor awareness’ of these charges (it referred to figure 3.5 of the consultation
document). It also highlighted that the majority of additional charges do not impact
on pre-pay customers, undermining Ofcom’s argument that such charges may impact
disproportionately on low income consumers. It also rejected Ofcom’s argument that
low income consumers on contracts may not have access to online billing — since this
function is available via their handset.

One MNO said it was also concerned about the ‘vox pop comment boxes’ in the
consultation which it said were ‘un-evidenced’, ‘tendentious’ and ‘unrepresentative’.

As to these responses, we note, first, that we did not propose that there is a need to
change the existing market model in the mobile sector. We merely made proposals
about how we consider the Regulations apply to certain terms in consumer contracts
for communications services in a range of sectors. And, we are not intervening in
retail prices. On the contrary, we are concerned with additional charges that are not
part of retail prices (and which, for that reason, are subject to the Regulations’
fairness test).

Second, complaints and consumer evidence are not the only sources of concerns
about the fairness of terms. In our review of relevant terms, we also sought the
views of consumer groups and information from suppliers. This is set out in
paragraphs 2.55-2.60 of the consultation document.

Neither is any number of complaints, or any amount of consumer evidence, in itself
necessarily an indicator that terms and charges are fair or unfair, whether the number
or amount is small or great. Consumers may, for example, see that a term is in their
contract, and therefore not complain about it, even though they are adversely
affected by it and it may be unfair. On this, we acknowledge what paragraph 5.32 of
the consultation document said. However, for the reasons set out elsewhere in this
statement, we consider ETCs equal to monthly retail payments are likely to be unfair,
notwithstanding the views of some consumers.

Further, where suppliers use terms that are likely to be unfair under the Regulations,
that is intrinsically harmful (whether consumers complain or not). Unfair terms are
those that, by definition, cause a significant imbalance in parties’ contractual rights
and obligations to the consumer’s detriment, and are contrary to the requirement of
good faith. The use of such terms is itself evidence of harm to consumers which the
Regulations aim to prohibit, and which our guidance seeks to address by setting out
our view of the Regulations and how we will approach our enforcement duties.

Nonetheless, Ofcom did in any event provide evidence in the consultation document
that may be indicative of suppliers’ use of unfair terms and of consequent consumer
harm. That was in, for example, paragraphs 5.7 to 5.35 of the consultation
document, in relation to ETCs.

Those paragraphs indicated that, in general, consumer understanding of ETCs was
not high (for mobile only 36% of consumers were aware of the ETCs and for fixed
voice the figure was only 10%). In addition, complaints to Ofcom about ETCs were
high: in the region of 400-500 per month (and continue to be high — 438 in November
2008). And, 80% of mobile consumers (87% for fixed voice) thought ETCs were
unfair.
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3.52

3.53

3.54

3.55

3.56

3.57

3.58

3.59
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We acknowledge that the numbers who complain about ETCs in express terms
relating to the Regulations — ‘this ETC term is unfair under the Regulations,’ or even,
‘the level of this charge is unfairly high’ - may be a small part of all ETC complaints.
But, it is not necessary for complaints to be in such terms for us to consider them, if
the essence of the complaint is about a contract term that may be unfair. If we
receive such complaints, we have a duty under the Regulations to consider them.
Given the number of complaints we receive and must consider, we believe that
guidance setting our likely view and approach is appropriate.

As to the responses about pre-pay, pay-as-you-go, services that do not make
additional charges, we have considered a number of points.

First, our consultation document did acknowledge the existence of these alternative
services. We stated explicitly in paragraph 3.68 of that document that, ‘For mobile
services, we consider that the existence of pre pay mobiles means that intervention
to secure access to mobile services is not needed.’

In other words, we agree that concerns about access and inclusion for low income
consumers may be less relevant in the mobile sector due to the provision of pre pay
services. As set out in the consultation document, our primary concern regarding low
income consumers is currently in relation to access and inclusion for fixed telephony
services.

And, even then, as we set out in this statement, we do not consider certain terms or
charges likely to be unfair simply because of their impact on certain groups of
consumers, like those on low incomes. We acknowledge that the Regulations seek
to ensure that terms in contracts between suppliers and consumers generally are
transparent and fair. They do not distinguish between types of consumer: they do
not treat low income consumers any differently to other types of consumer (save as
indicated above).

Second, the fact pre-pay services are available, and in which relevant additional
charges may not be levied, does not necessarily mean such charges may fairly be
levied on post-pay contract consumers. Such terms must still be fair. Our proposed,
and now our final, guidance sets out our view of where, in general, we consider
certain terms and charges to be unfair under the Regulations (see further as to this
point below).

Third, as to some of the more specific points made by the MNOSs, one referred to
Ofcom’s research about consumers’ awareness of non-DD charges. The MNO
referred to figure 3.5 of the consultation document as showing that 62% of
consumers were aware of the charges either before or when they entered their
contracts. This was incorrect. Figure 3.5 referred only to those consumers who were
aware their supplier had a non-DD charge (62% of them became aware of the
charges at the time referred to). Figure 3.4 related to overall awareness of non-DD
charges amongst all consumers, and showed just 18% of mobile consumers were
aware their supplier made such charges. This is much stronger evidence of ‘poor
awareness’ of these charges than the relevant MNO suggests.

As to the response about online billing and relevant billing charges, whilst we
recognise that some consumers do have access to online billing via their handset,
this is not true for all consumers. One might plausibly suppose this is less likely for
low-income consumers, at least in the case of some suppliers. However, even if it is
not, and whoever pays relevant billing charges, those charges must be in accordance
with the Regulations.
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The ‘vox-pop’ comments from our qualitative research were intended to highlight the
concerns of a small selection of low-income consumers. But, we acknowledged in
the consultation document that such research is not statistically robust and we have
not proposed any guidance specifically to protect low income consumers, over and
above the more general protection offered by the Regulations, nor have we relied on
any ‘evidence’ in those comments.

We have, therefore, considered relevant evidence of harm. And, we have engaged
in extensive consultation with all stakeholders. We consider, in part based on that
evidence and consultation:

o the principles we think likely to apply to relevant additional charges under the
Regulations; and

¢ the approach we are likely to take in complying with our duties and in exercising
our powers under the Regulations

are transparent, accountable, proportionate, consistent and targeted at harm.

As to those principles of transparency, accountability, proportionality, consistency
and targeting action at harm, we note that these are referred to in section 3 of the
2003 Act as principles relating to ‘regulatory activities.” We note also they are
referred to in Ofcom’s draft enforcement guidelines.

Here, we are giving guidance on our view of the application of existing law. We are
not ‘regulating’ in the sense of imposing measures on regulated persons.
Nonetheless, we have taken account of these regulatory principles, not least
because they are part of our draft enforcement guidelines and the issuing of
guidance is part of our enforcement role.

And we consider our approach has been and is:

e transparent and accountable because we have consulted on and confirmed our
view of how we think the law applies and how we are likely to approach our
powers and duties under it;

e consistent because we are setting out our view of existing law, that applies
generally and equally to all relevant suppliers (see below), and the approach we
are likely to take to them; and

e proportionate and targeted at harm because there is evidence of consumer harm
arising out of contract terms that appear to us to have the potential for unfairness.
And because, rather than simply undertaking a widespread formal enforcement
programme or acting on an ad-hoc basis, we are setting out our views and likely
approach in guidance, for consumers and suppliers, and giving the latter the
opportunity to comply with what we consider is the law.

As to the consultation responses which said our proposals - especially on ETCs -
may be discriminatory (or have an asymmetric effect), we agree that the application
of our proposed principles may affect different suppliers differently. But that is
because they are in different positions, not because Ofcom is acting in a
discriminatory way.

We are setting out principles, with regard to general consumer protection legislation,
which applies equally to all suppliers. If the Regulations, and Ofcom’s view of their
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3.67

Other

3.68

3.69

3.70

3.71

application, affect different suppliers differently that is not because the legislation
and/or Ofcom’s views are being applied in a discriminatory way.

In relation to ETCs, for example, if these should reflect costs saved on early
termination, and we consider they should for the reasons in the consultation
document and below, we acknowledge different suppliers will have different costs
and so ETCs. That would reflect their different business models and infrastructures,
and the amount they spend on them. And, where suppliers save those costs on early
termination, we consider that the fair position the Regulations require is that they are
reflected in lower ETCs. This is so even where other suppliers do not have (and
save) those costs because they have adopted different business models and
infrastructures.

consultation responses

As to the consultation responses that said the draft guidance required suppliers to
provide too much, or confusing, information in marketing material, we acknowledge
that the Better Regulation Executive’s and the National Consumer Council’s
recommendations may have said that too much information at the point of sale does
not help consumers. We note also its recommendation about road-testing with
consumers any proposed new information provision requirements. And, we have
seen the 5 tests it proposes before such requirements should be introduced.

However, we did not propose, and are not now saying, that information must be
provided in a certain way, still less mandating its provision, in marketing material.
We proposed, and are now, just giving guidance that in our view the presentation of
certain information may affect whether terms are core terms or not.

As to the question of what consideration we have given to the Consumer Protection
from Unfair Trading Regulations 2008 (‘the CPRs’), and the need to avoid conflict
with, or uncertainty about, other regulations such as the CAP Codes, these other
provisions are separate from the Regulations which were the subject of our
consultation. The CPRs deal with a number of unfair trading practices. The CAP
Codes deal with misleading advertising. Neither are concerned with unfair contract
terms.

We proposed, and are now giving, guidance on the latter. This is not affected by the
CPRs or the CAP Codes, and our guidance does not affect the CPRs (or the CAP
Codes) and any enforcement of them. Whether advertising material is, for example,
misleading is determined under the CPRs and the CAP Codes. It was not covered
by our consultation or our draft guidance and is not covered by our final guidance.

Ofcom’s decision

3.72

3.73
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For the reasons set out above, we will issue guidance. It will set out the high level
principles we consider likely to apply under the Regulations to contractual terms
providing for certain additional charges in communications contracts. It will also set
out terms we consider may or are likely to be unfair applying those principles, under
the Regulations.

That decision notwithstanding, however, the final guidance has been changed in a
number of specific respects from that proposed in light of specific consultation
responses. These changes, and the reasons for making them, are explained in
Sections 4 to 10.
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Issues covered by the Regulations which Ofcom should give guidance on

Ofcom’s proposed position

3.74

3.75

Our consultation proposed that we were focusing on a number of issues which we
considered to be the most important. However, we were keen to hear whether
stakeholders felt there were other issues we should also be addressing.

We asked the following question:

Are there any other issues that are covered by the Regulations which Ofcom should give
guidance on?

Stakeholder responses

3.76

3.77

3.78

3.79

3.80

3.81

Most respondents did not suggest other such issues for guidance.

One supplier said all major mobile network operators charge more to call 0800, 0844
and 0845 numbers than can be justified and we should address this.

Another stakeholder said it would be useful for Ofcom to clarify the position of
consumers who are disputing an element of the bill with their supplier and who
subtract the disputed amount before settling their bill. The stakeholder said these
consumers may then find they are faced with late and missed payment charges. The
OFT guidance already covers this point, and it would be useful for Ofcom to include a
reference to this right of set-off in its own guidance.

Consumers commented on a humber of other additional charges or contractual
issues about which they were concerned. These are contained in Annex 2 (A2.12)
and our response is set out in paragraph 3.90 below.

Consumer stakeholders and small business representatives suggested Ofcom take
action in a number of areas by:

e issuing comparative information for consumers about prices and additional
charges;

e monitoring and regularly updating the guidance and suppliers’ terms, publishing
compliance data, and by taking action to improve post contractual information (by
amendment to the General Conditions);

o applying ‘Hire Purchase’ rules where equipment is provided by suppliers to
consumers at the start of contracts;

e considering bringing a test case, like the OFT'’s on bank charges, on behalf of
consumers who have paid additional charges; and

e issuing similar guidance in respect of small business customers (doing so in
connection with General Condition 14).

Consumer stakeholders also supported Ofcom’s proposal to publish a consumer

check list or ‘consumer guide’) advising consumers what charges and terms to
consider before signing up to a new service.
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3.82 One MNO said it assumed we had identified all those terms we consider may be
unfair and are not considering investigating any other terms, and said it would
consider it a matter of bad faith if we investigated any other terms.

Ofcom’s consideration of and response to stakeholders’ consultation
responses

3.83 We have noted and considered the responses to this question. We have considered
whether the terms and charges covered in the consultation document and the draft
guidance are likely to be those causing most harm to consumers. And, we have
considered whether there are other issues causing harm on which we should issue
guidance.

3.84 Whilst we acknowledge they are not the only source of evidence of harm and
unfairness, one way in which we have done this is by reference to consumer
complaints. For example, we have received significant numbers of complaints
regarding early termination charges and non-direct debit charges over the last 12
months. This is shown in the table below.

3.85 We have also directed our attention to other charges which have attracted fewer
complaints, but which we consider it is important to give industry-wide guidance on.
This is based on our experience of applying and enforcing the Regulations on a case
by case basis, and the potential for unfairness and lack of transparency for certain
charges we have identified (for example itemised billing and late payment charges).

Figure 3.1 Consumer Complaints to Ofcom
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Source: Ofcom
3.86 We have also taken account of the following general factors. First, that there are

other means by which individual issues and disputes can be resolved under the
Regulations. Under the Regulations, unfair terms are not binding on a consumer.
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This protects a consumer in individual contractual disputes. Second, alternative
dispute resolution schemes exist for the resolution of individual disputes.

These points suggest there are a number of matters which may arise under the
Regulations in respect of which Ofcom guidance is not required, because other forms
of consumer protection exist.

We have also considered further the specific points raised in the consultation
responses.

As to the stakeholder response that MNOs’ charges to 0800, 0844 and 0845
numbers cannot be justified, we recognise that individual rates are often higher than
for some fixed services and this may be a cause of concern for some consumers.
However, such prices are likely to be within the core terms exemption and are
unlikely to be subject to the test of fairness under the Regulations. Ofcom is
examining issues around the price of calls to these numbers as part of its
consultation ‘Mobile citizens, mobile consumers’’.

In response to those issues raised by individual consumers (see A.2.12) we consider:

e ltis reasonable for a supplier to charge a customer for any costs it incurs
repairing a phone line, where the damage is the customer’s fault. The level of
these charges should be freely available to consumers along with all other prices
and tariffs.

o We recognise that some suppliers charge their customers for exceeding usage
allowance on broadband. In response to concerns expressed by consumers,
Ofcom and a number of ISPs have agreed a broadband code of practice which
requires ISPs to provide consumers with clear and accessible information® on the
actions taken (including any charges imposed) should a consumer exceed the
usage limit for their broadband package.

¢ Ofcom is aware that an additional charge is currently levied by at least one
supplier for changing the amount of rings before a customer’s voicemail service
answers the call (currently 3 rings). We recognise this arrangement may not be
suitable for all consumers (for example some older and disabled consumers).
Whilst we do not think it appropriate to address this issue in the final guidance -
which is about the additional charges most commonly found in
telecommunications contracts - we have raised this issue with the relevant
provider separately.

e As to the advertising of services as ‘free,” but where some charges may
exceptionally be made, we take the view that suppliers are justified in charging
for certain services. But, where these services are generally ‘free’, consumers
must be made aware of any circumstances in which a charge may in fact
exceptionally be made. Misleading price indications are likely to be unlawful
under the CPRs. They do not, however, fall within the scope of the Regulations.
Where consumers have complaints about misleading price indications, in adverts
for example, they should make them to the Advertising Standards Authority or
Ofcom.

" ‘Mobile citizens, mobile consumers’ http://www.ofcom.org.uk/consult/condocs/msa08/
8 http://www.ofcom.org.uk/telecoms/ioi/copbb/copbb
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e One consumer complained that mobile operators have Call and Text plans but it
is difficult to work out from billing how and when the limits are exceeded (and
when the limits are exceeded heavy charges are levied by some MNOs). Ofcom
is considering these issues as part of its consultation ‘Mobile citizens, mobile
consumers’®.

e As to the concerns raised about multiple account holders being required by a
supplier to pay multiple payment processing fees, it seems likely to us that such
an account holder will have multiple contracts with the supplier. Provided the
additional charges levied under each reflect the supplier’s payment processing
costs incurred under each, as set out in the final guidance, this practice is unlikely
to cause us concerns under the Regulations.

e We accept that some suppliers may choose to provide different service levels
and charge different prices for consumers signing up at different points (e.g.
introductory offers for new customers or enhanced customer service for loyal
customers). We consider these to be legitimate business practices and not ones
covered by - still less unfair under - the Regulations (save of course we may have
concerns about the fairness of additional charges under all sorts of contracts).
However, we may have other concerns if we received evidence of vulnerable
groups of consumers were being disadvantaged as a result.

o Ofcom is aware that credit - left on some consumers’ accounts after they have
terminated their contracts - will in some cases not be repaid unless they actively
contact their service provider and request a refund. Some further action may be
needed in this area.

As set out in our ‘Next Generation New Build’ statement (September 2008)
(http://www.ofcom.org.uk/consult/condocs/newbuild/statement/new_build _statem
ent.pdf) we are keen to avoid the situation where consumers in a new build
development with a fibre network only have access to the services and products
of a single communications provider. In order to ensure that this does not happen
we want to promote competition in both infrastructure ownership and service
provision, by ensuring appropriate wholesale access products are made
available. In addition, in any event, and whether the issue arises in relation to
new build property or to new connections at existing properties to which
consumers move, the identity of the supplier from whom a consumer receives
service is not a matter within the scope of the Regulations.

e As to the concerns raised about being charged for online billing services, billing
charges were covered in the consultation document and draft guidance, and are
now covered in the final guidance we are publishing (see Section 9).

e Sky basic channels became available to Virgin Media customers on 13
November 2008 following agreement by the two suppliers.

e The practice of ‘free’ calls ending after 60 minutes, and charging a connection
fee, does not appear to us to be a matter for our guidance for the following
reasons. First, such charges may be part of the retail price that falls within the
Regulations’ core terms exemption. Second, it is difficult on initial analysis to see
any real consumer detriment arising, provided the charges are not advertised in a
misleading way. Ofcom will deal with this issue elsewhere, should we have
sufficient concerns.

° ‘Mobile citizens, mobile consumers’ http://www.ofcom.org.uk/consult/condocs/msa08/
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In response to the consumer who proposed that all contracts should need a signature
before the contract can begin, this is not a matter falling within the Regulations.
However, we refer to the following:

verbal contracts are binding so long as there was an agreement on the services
and the price. This agreement can be reached by a verbal exchange in person or
via telephone (or via an email or the internet). However, there is built in consumer
protection under the Consumer Protection (Distance Selling) Regulations 2000
which, amongst other things, requires the following:

0 extensive information to be given to consumers before and after consumers
enter into contracts;

o0 cancellation rights (minimum 7 working days) to be given, starting from the
date the contract is made or of delivery of the prescribed information (if later);
and

0 provisions that making demand for payment of services not ordered is a
criminal offence.

Ofcom considered the effectiveness of these safeguards in the context of work on
protecting consumers from mis-selling of fixed-line voice services, and introduced
additional sector specific safeguards over and above those provided by
consumer protection legislation. This included requirements that both the gaining
and losing providers write to notify the consumer of an impending transfer of
services as well as a 10-day switchover period during which the consumer can
cancel their contracts free of charge.

Ofcom is currently considering the effectiveness of these current safeguards in
the context of a review of mis-selling of fixed-line voice services, and is looking to
publish a consultation document on this subject shortly.

In response to consumer stakeholders and small business representatives:

Ofcom has accredited two price comparison services which enable consumers to
compare the cost of different communications services and suppliers
(www.broadbandchoices.co.uk and www.simplifydigital.co.uk). In calculating what
the best deal might be, these services take into account charges such as non-DD
charges.

Ofcom has also published - in connection with this final statement - its own
consumer advice guide advising consumers to consider what additional charges
may apply before signing up to a service.

If equipment is provided on ‘hire purchase’ terms, the relevant rules will apply.
However, these do not arise under the Regulations and so fall outside Ofcom’s
guidance.

Improving post contractual information by amendment to the General Conditions
(as suggested by one respondent) is outside the scope of the Regulations (which
relate only to contractual terms). However, we have included various methods of
communication which may fall into this category in our examples of best practice
in the guidance (e.g. reminder letters on subsequent minimum contract periods).
We will keep the level of information being provided by suppliers to consumers
under review and reconsider where we have concerns.
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3.93

3.94

3.95

e On the question of ‘test case’ litigation, our position as to how we will seek to
enforce the Regulations are set out in this final statement and the final guidance.
This includes the possibility of formal enforcement action.

e |ssuing similar guidance in respect of small business customers is a wider issue
not within the scope of this review (the Regulations relate only to consumer
contracts). However, we recognise there are some issues affecting small
business customers that need to be addressed and we will be turning our
attention to these in due course.

In relation to the response that said Ofcom should give guidance on a consumer’s
right to set off disputed sums, notwithstanding that the OFT guidance already covers
this point, for the reasons set out below (see 5.43 — 5.49 in Section 5 of this
statement) we agree. In our view, a late payment charge that effectively precludes a
consumer setting off (i.e. withholding) a disputed part of a bill may be unfair. We have
amended the guidance accordingly.

As to whether there may be other terms against which Ofcom may take action under
the Regulations, whilst the additional charges we are issuing guidance on reflect
those we currently have greatest concerns about and which can be addressed by the
Regulations, this does not assume all other terms are fair.

Rather, our review covers only certain additional charges. We may investigate other
terms if, for example, evidence of consumer harm emerges and/or we receive
complaints about them. Any decision to investigate further charges/terms would not
be ‘in bad faith.” It would be consistent with our statutory duties, including those
under the Regulations to investigate complaints about unfair terms. As set out in the
consultation document (paragraph 2.18), this could include using alternative legal
instruments to address future issues. And, in any event, it would be for a court to
decide whether any other terms are unlawful.

Ofcom’s decision

3.96

3.97

3.98

In light of the above, and for the time being, Ofcom does not propose to expand the
guidance to cover other additional charges or other matters arising under the
Regulations. We take the view that it covers the main common generic types of
additional charges about which we receive complaints and where unfair terms may
be harming consumers. We also take the view that other means and legal provisions
exist to protect consumers in respect of other matters.

However, we have amended the guidance in respect of late payment charges in light
of the consultation response about consumers’ right to set off disputed sums.

And, we will continue to monitor and consider any complaints about any matters that
fall within the Regulations and consider future guidance if it appears appropriate to
do so.

Deadline for compliance

Ofcom’s proposed position

3.99
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In the consultation we proposed that we would provide suppliers with a period of
three months after the publication of the final guidance, during which they could
review their terms and conditions and charges where necessary. Following this
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period, we would open an enforcement programme where we believe additional
charges were not in line with our guidance.

3.100 We highlighted areas on which Ofcom would place particular emphasis in its
investigation and enforcement activity.

3.101 We asked the following question:

Do you agree that three months is an appropriate period during which suppliers can adjust
their terms and marketing practices to ensure they are in line with Ofcom’s guidance?

Stakeholder responses
3.102 A number of suppliers responded to this point.

3.103 Some felt that, based on the current proposals, the changes they would need to
make to their terms and conditions, marketing and sales practices were relatively
small. On this basis, they felt that three months would be long enough.

3.104 However, more suppliers felt that three months was inadequate to make changes to
some or all of their printed materials and processes. Some referred to the lead times
involved in planning and changing commercial offers and advertising, and changing
terms and conditions, all of which it was said take much longer than three months. In
general, an alternative time period was not proposed. The two suppliers who
proposed an alternative time suggested a period of around six to eight months would
be needed.

3.105 One of these two suppliers referred to changes that would be required to billing
systems in connection with changes to subsequent minimum contract periods and
minimum notice periods. The other said a minimum of six months would be required
to revise all terms, review all marketing materials, assess charges and costs and
brief all retail channels.

Ofcom’s consideration of and response to stakeholders’ consultation
responses

3.106 Ofcom expects that suppliers will in any event seek to comply with the law, and that
our draft guidance will have caused some suppliers to think further about the extent
to which they are compliant and to make necessary changes.

3.107 We continue to expect that three months should be sufficient time for most suppliers
to make most of the changes they may need to make. The Regulations have been in
force since 1999, and all suppliers have to comply with them. That being so, we do
not see, absent good reasons, why they should have more than 3 further months to
comply with what we consider is the law or face the possibility of enforcement action.

3.108 However, we recognise that there may be some areas where suppliers have held
back on making changes pending Ofcom finalising its guidance and the possibility
that some of the changes may take longer than three months to implement.

Ofcom’s decision

3.109 We have changed our proposals to reflect the comments made in response to the

consultation. We now expect to adopt the following procedure which is designed to
ensure changes to terms that can happen quickly do so, whilst also taking account of
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3.110

3.111

3.112

3.113

3.114

genuine timing constraints. We do not consider that any supplier is placed in a worse
position as a result of this change.

We will write to those suppliers who responded that three months was not long
enough giving a one month period to:

o confirm whether they intend to comply with our view of the law set out in the
guidance;

¢ identify what they need to change; and

e identify any changes for which they will need greater than three months from the
date of the statement, together with proposed actual timing and full justification
for needing extra time.

We would also be interested in hearing from suppliers who did not choose to respond
to this point, but who also disagree that the three months proposed by Ofcom is
sufficient. Suppliers should make any representations in the first month following
publication.

If a supplier advises us that they do not intend to comply with any part of the
guidance, we may commence enforcement action more quickly, as the three month
period is provided for compliance with our view of the law and the compliance
decision will have been taken within the one month notice period.

Therefore, we expect that our enforcement of the Regulations based on the view of
the law and the approach set out in the final guidance will start three months (plus 2
weeks, to allow for the Christmas period) from its publication, subject to:

e agreeing longer periods for some suppliers on some issues; or

e asupplier indicating they are not going to comply with the guidance (in which
case we will consider starting enforcement action earlier).

In considering whether to take enforcement action we will expect to apply our usual
criteria for prioritising our use of resources, both across the range of additional
charges and across the wider range of issues causing consumer harm where Ofcom
regulates.

General comments about Ofcom’s proposed guidance on core terms and
transparency

3.115

We received a number of general comments from stakeholders about Ofcom’s
proposed guidance on core terms and transparency.

Stakeholder responses

3.116

3.117
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One supplier said it was not appropriate for Ofcom to state that certain kinds of terms
are, or are not, core terms, and we should instead give ‘our likely opinion’ of the
relevant matters. It also said we should clarify references to ‘point of sale’ by saying
we mean ‘before the contract is concluded.’

One supplier disagreed with our proposed view that terms may be core or non-core
depending on their transparency and prominence.
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One MNO said there was no requirement for prominence under the Regulations (for
core and non-core terms) and no requirements about marketing materials that are
not part of contract terms. It said transparency was sufficient.

One MNO said the proposed guidance wrongly suggested that core terms must
define the main goods and services under the contract and the price (see paragraph
A5.97, for example). It also said we were wrong to focus the definition of core terms
primarily on the consumer’s perspective, because this requires assessment of each
individual consumer’s priorities.

Another supplier complained about ‘misleading price advertising’ - where attractive
headline offers are off-set by increases in other tariffs.

Ofcom’s consideration of response to stakeholders’ consultation responses

Whether Ofcom should make definitive statements about core/non-core terms

3.121

3.122

We agree, in most part, with the response that said the guidance should state our
view that some terms are ‘in our opinion likely to be non-core terms’ rather than make
definitive statements about their status. We appreciate that is ultimately a question
for the courts. We have amended some references in the guidance accordingly.
Nonetheless, we maintain the view that default charges and ETCs will not be core
terms — see Sections 5 and 6. The courts have considered the status of such terms
(or similar terms) — see Director General of Fair Trading v. First National Bank plc
[2002] 1 AC 481.

We also agree it is difficult to see how some terms will be anything other than core
terms of a contract. An example is the term setting the headline price. We also
agree a MCP term will normally be one of the core terms.

Whether the status of terms is affected by prominence and transparency

3.123

3.124

3.125

3.126

We disagree, however, that the status of some terms (as ‘core terms’ or not) is
unaffected by their transparency and prominence. Similarly, we disagree that (core
and non-core) terms need not be prominent, merely transparent, and that the
Regulations have no impact on marketing materials.

In our view, this is linked to the whole purpose of the Regulations and the Directive
they are based on. Clear contractual language is required, but the Regulations have
the broader purpose of protecting consumers from one-sided agreements. And, the
Directive says, ‘...consumers should actually be given an opportunity to examine all
the terms' (Recital 20). We consider this is part of a requirement that terms should
enable consumers to make informed choices. The less prominent or significant a
term is, the less is the likelihood that typical consumers, presented with non-
negotiable documentation, will appreciate its effects.

The exemption from the Regulations’ fairness test for certain terms and matters —
‘core terms’ - is, in our view, also linked to these purposes of the Regulations and the
Directive.

In our view, the exemption is - as the relevant case law confirms - a narrow one
designed to give consumers and suppliers freedom of contract in relation to terms
and matters that are at the core of the bargain between them, but to protect
consumers in respect of other matters by ensuring contracts are balanced.
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3.127

3.128

3.129

3.130

3.131

3.132

36

In the First National Bank case referred to above, the House of Lords said:

‘.... there is an important 'distinction between the term or terms
which express the substance of the bargain and “incidental” (if
important) terms which surround them' (Chitty on Contracts (28th
edn, 1999) p 747 (para 15-025), 'Unfair Terms in Consumer
Contracts'). The object of the regulations and the directive is to
protect consumers against the inclusion of unfair and prejudicial
terms in standard form contracts into which they enter, and that
object would plainly be frustrated if reg 3(2)(b) [now regulation 6(2)]
were so broadly interpreted as to cover any terms other than those
falling squarely within it. In my opinion the term, as part of a
provision prescribing the consequences of default, plainly does not
fall within it.‘

So, we consider, ‘core’ terms and matters should be those at the forefront of the
parties’ minds - and especially the typical consumer’s — as the substance of the
bargain they are making, when they enter the contract. (Hence, the reference in the
draft (and now the final) guidance to the ‘point of sale.” We consider this denotes
sufficiently clearly that the relevant terms and matters should be in the parties’
contemplation at the time the contract is made.)

It follows, we further consider, that some terms and matters defining what is being
purchased under the contract or potentially relating to price, may or may not be within
this core terms exemption. Where these types of terms are in clear language, and
are prominent and transparent in contractual and pre-contractual marketing material,
we consider they can be brought to the forefront of the parties’ minds and within the
core terms exemption, even where they otherwise may not be.

We take the view that will be so where relevant terms and matters are sufficiently
clear, transparent and prominent that the typical consumer would regard them either
as part of the main subject matter of the contract (‘what am | buying?’) or of the price
of the services he is buying (‘how much is it?’) (rather than as a separate, incidental,
additional charge or matter). If the typical consumer would not reasonably regard the
term in such a way, it would be difficult to argue that it is a core term. Equally, in our
view, if it is not in clear language, is illegible or is presented as a separate, incidental,
additional charge or matter in small print, as if unimportant, a term may fall outside
the narrow core terms exemption.

Similarly, there are some terms and matters which, no matter how prominent their
presentation, will not come within the core terms exemption. Again, an obvious
example is a term providing for a default charge (which is concerned with payment
on termination of a contract, not ‘what am | buying and how much is it?’). In our view,
it is a necessary but not a sufficient requirement of ‘core terms’ that they be clear,
prominent and transparent.

These points are reflected in, for example, the reasoning in paragraphs 3.101 —
3.104 of our consultation document in relation to non-DD charges. One way such
charges can come within the core terms exemption is if they are presented to the
consumer as part of the headline price of the services they are buying, rather than as
separate, incidental, additional charges. We think they would then likely be in the
forefront of the typical consumer’s mind on entering the contract and likely to be
within the core terms exemption. Their level would be regulated by parties’ freedom
of contract and competition, not the Regulations’ fairness test.
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3.133 As for non-core terms, we consider transparency and prominence are also part of the
assessment of the term’s fairness. In particular, they are linked to the Regulations’
‘requirement of good faith.” In the same First National Bank case, in the House of
Lords, it was said:™

“The requirement of good faith in this context is one of fair and open
dealing. Openness requires that the terms should be expressed
fully, clearly and legibly, containing no concealed pitfalls or traps.
Appropriate prominence should be given to terms which might
operate disadvantageously to the customer.”

3.134 This is derived from the fifteenth and sixteenth recitals to the Directive, which say
(our emphasis):

‘Whereas it is hecessary to fix in a general way the criteria for
assessing the unfair character of contract terms; Whereas the
assessment, according to the general criteria chosen, of the unfair
character of terms, in particular in sale or supply activities of a public
nature providing collective services which take account of solidarity
among users, must be supplemented by a means of making an
overall evaluation of the different interests involved; whereas
this constitutes the requirement of good faith; whereas, in
making an assessment of good faith, particular regard shall be had
to the strength of the bargaining positions of the parties, whether the
consumer had an inducement to agree to the term and whether the
goods or services were sold or supplied to the special order of the
consumer;

whereas the requirement of good faith may be satisfied by the
seller or supplier where he deals fairly and equitably with the
other party whose legitimate interests he has to take into
account;’

Other responses

3.135 We consider and respond to the MNO'’s consultation response about the nature of
the core terms exemption and paragraph A5.97 of the draft guidance in Section 9
(Itemised billing) below.

3.136 As to the supplier’'s response about ‘misleading price advertising’ - where attractive
headline offers are off-set by increases in other tariffs — we have considered it and
take this view. ‘Misleading price advertising’ in itself is not within the scope of the
Regulations and any Ofcom guidance on them. It is subject to the CPRs.

Complaints about misleading price advertising should be made to the Advertising
Standards Authority and/or Ofcom. As to the amounts that may be recovered by way
of additional charges, the consultation document, the draft guidance and now the
final guidance set out how we think the Regulations apply to limit the amounts that
may be recovered in such charges. This addresses, in part, the point made by this
supplier.

10 by Lord Bingham in Director General of Fair Trading v. First National Bank [2002] 1 AC 481
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General comments about our proposed guidance on non-core terms to which
we apply the test of fairness.

3.137

Most of the consultation responses we received about Ofcom’s proposed guidance
on non-core terms, to which the Regulations’ test of fairness applies, referred to
those proposals in the context of specific additional charges and are considered
elsewhere in this statement. There were, however, a smaller number of more
general responses we consider here.

Stakeholder responses

3.138

3.139

3.140

3.141

One MNO said what it described as our, ‘...conclusion that only direct costs can (as a
rule) be included in such charges’ (non-core terms) is incorrect, because the
Regulations are not a mechanism of price or quality control.

Two MNOs said our proposals did not take sufficient account of the contractual
options available to consumers when choosing mobile services. One referred to the
post-pay monthly contracts of various lengths, pay monthly ‘SIM only’ contracts and
pre-pay options. These mean consumers are not in a ‘take it or leave it position’ and
this, ‘... and hence the mitigation of any perceived abuse of power by the seller,’
must be taken into account in the assessment of fairness. The other said our
proposals ignored these choices and threaten the ability of MNOs to offer them.

Another stakeholder agreed that additional charges should generally reflect costs,
but said they must also recognise upfront customer acquisition costs and those of
special deals.

One stakeholder said costs recoverable in additional charges might differ between
providers because in any analysis of fairness we have to consider the impact on
competition.

Ofcom’s consideration of and response to stakeholders’ consultation
responses

3.142

3.143

3.144

3.145

38

We have considered the supplier’'s response that we have incorrectly concluded that,
as a rule, charges made under non-core terms can only recover direct costs. We
note the response said the Regulations are not a mechanism of price or quality
control.

The first point to make is that we had not ‘concluded’ anything at the time we
consulted. We were consulting on a proposed view.

Nonetheless, we agree that the Regulations are not a mechanism of price or quality
control. The core terms exemption in Regulations regulation 6(2)(b) exempts from an
assessment of fairness the adequacy of the price received by a supplier in exchange
for the goods or services he provides in exchange.

However, where charges are made under terms that are not core terms they are
assessable for fairness under the Regulations. That is well established in the case
law. And, such an assessment does not amount to using the Regulations as a
mechanism of price or quality control. Such terms and charges are not in those
cases the price whose adequacy is exempt from a fairness assessment. We refer in
more detail to issues of whether charges arising under non-core terms must reflect
only direct costs in relation to specific charges in sections 4 — 10 of this statement.
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As to the MNQO's response that our proposals did not take sufficient account of the
contractual options available to consumers when choosing mobile services, we have
given the following consideration.

One MNO said there are post-pay monthly contracts of various lengths, pay monthly
‘SIM only’ contracts and pre-pay contracts. These mean consumers are not in a
‘take it or leave it position’ and this, ‘... and hence the mitigation of any perceived
abuse of power by the seller,” must be taken into account in the assessment of
fairness.

We note that Regulation 6(1) says, ‘.... the unfairness of a contractual term shall be
assessed, taking into account the nature of the goods or services for which the
contract was concluded and by referring, at the time of conclusion of the contract, to
all the circumstances attending the conclusion of the contract ...... " We agree this
could provide some scope for considering the choices available to consumers at the
time they enter contracts in assessing the fairness of terms in those contracts.

However, it does not appear to us to follow that the availability of, say, different
lengths of fixed-term post-pay contracts, or different contractual models such as ‘pay-
as-you-go’ or SIM only contracts, necessarily means that post-pay contract terms
that might otherwise be unfair will be fair. In other words, the existence of one
contract would not necessarily justify unfair terms in another.

It is not clear to us, for example, why the options of 12 or 24 month fixed term
contracts would mean that, say, an unfair non-DD charge or default charge (or ETC)
in either or both contracts is necessarily more likely to be fair. Likewise, it is not clear
that the alternatives of, say, a SIM only contract or a fixed-term post-pay contract,
which are both likely to contain, say, non-DD charges, would mean that such charges
are more likely to be fair.

Where there may be more scope to argue that choice is relevant to fairness, it seems
to us, is where contracts offering the same sorts and levels of services, and similar
contractual relationship and terms are available from the same supplier, and the
difference is in one, or a small number of, otherwise unfair terms. That is, where
there is a choice of two contracts that are substantially the same, save one contains
a, or a small number of, potentially unfair term(s) — for example, providing for
automatic renewal of the fixed term - that the other does not. The other might charge
a higher retail price by way of a ‘trade off’ for not containing the automatic renewal.

If one thinks that one purpose of the Regulations is to enable consumers to protect
their interests against abuse by suppliers of superior bargaining power, the existence
of a direct and relevant choice like this might be one factor in support of the possible
fairness of the otherwise unfair term (as to automatic renewal in the example given).

We do not see that that analysis necessarily extends to ‘choices’ between contracts
and contractual relationships that are more significantly different, such as between
fixed-term post-pay contracts and pre-pay, ‘pay-as-you-go’ contracts. Such choices
do not, it seems to us, necessarily ‘mitigate’ the take it or leave it nature of terms
suppliers offer for fixed-term post-pay contracts.

Neither do we see that such an analysis would necessarily extend to some terms
such as unfair default charges and ETCs in any event. It seems to us there is scope
to argue that such terms, that would amount to, or be similar in effect to, an unfair
penalty in common law, would be more likely than not in most cases be unfair even if
contracts without them are also available.
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We are not aware of any authority in case law that supports the consultation
response about choice, or even that says that choice is relevant in the assessment of
fairness. None has been put to us by any consultation respondent.

So, we do not take the view that relevant choices for consumers, between contracts
which contain potentially unfair terms and those which do not, will never be relevant
to the assessment of fairness of terms. It may be that in any particular case one
factor a supplier may be able to rely upon in support of the fairness of a particular
term is the existence of such a choice.

But, we do not think that the existence of ‘choice’ between broad contractual models,
as suggested by the relevant MNO, necessarily means otherwise unfair terms will be
fair in the context of contracts in which those terms appear. Nor does the possibility
of another contract without an unfair term necessarily mean that contract containing

that term will be fair.

Accordingly, we do not consider this consultation response means we should not
give guidance on, nor take a certain view, as to when, generally, we consider certain
terms may be or are likely to be unfair under the Regulations.

As to the response that additional charges must also recognise upfront customer
acquisition costs and those of special deals, we consider that point in more detail in
the context of early termination charges below. As to the question of ‘special deals,’
specifically, we note that, speaking generally, the law will not protect a supplier from
having made what is, in contractual terms, a bad bargain. The amount we consider a
supplier is likely to be able to recover by way of, for example, an early termination
charge is linked to the contractually agreed price, not what the supplier might
consider the undiscounted price. Again, we consider that point in more detail in the
context of early termination charges below.

One stakeholder said costs recoverable in additional charges might differ between
providers because in any analysis of fairness we have to consider the impact on
competition. We 