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Introduction 
 
Virgin Media is a leading communications provider to businesses in the UK.  We 
deliver a complete portfolio of voice and data solutions nationwide and are pleased to 
have the opportunity to respond to Ofcom’s Call for Inputs to its next review of the 
Business Connectivity Markets.  
 
Business connectivity, particularly through the continuing development of Ethernet 
services, is a key market to the UK’s communications industry. The need for higher 
bandwidths to keep pace with the advances in technology has driven considerable 
investment and innovation within the market place, which in itself is aiding 
competition and benefitting end users. However, the ubiquity of BT’s national network 
means that an appropriate level of regulation must remain in order to ensure that 
they are not able to exercise the dominance that they continue to possess in most 
markets.  Ofcom must therefore carefully balance the competing needs of regulating 
the incumbent provider whilst providing an environment that encourages continued 
investment and innovation by alternative network providers.  
 
Ofcom have launched this call for inputs at an early stage in the review cycle and 
have set out a timetable of how it is anticipated the review will progress.  Virgin 
Media supports the early review of these markets whose analysis is typically data 
heavy and complex.  There is a pragmatic need to use the outgoing review as the 
basis for the start of the next review, but the risk of this is that it may entrench 
inappropriate regulation or prevent the emergence of a new more appropriate way in 
which these markets can be regulated, both of which could lead to a negative 
consumer and industry outcome.  
 
Virgin Media consider that the current approach to the regulation of business markets 
leads to a compartmentalisation of remedies mandating wholesale inputs for access 
and backhaul from Openreach and the provision of ancillary facilities such as 
accommodation to support those products.   
 
In responding to this call for inputs, we have grouped together our views to respond 
to the key areas identified within the call for inputs, although we have not directly 
answered each individual question posed within each section.   
 
We are willing to work with Ofcom in providing information to respond to the 
proposed market questionnaire.  
 
Approach to Regulation 
 
As discussed in the introduction above, there is a need to review the appropriateness 
of the way in which regulation is applied in these markets. In particular, Virgin Media 
is concerned that the current approach requiring the supply of specific access and 
backhaul wholesale circuits alongside the focus on creating a presence at BT Local 
Exchanges that is encouraged by the wider regulatory regime, may be constraining 
competition rather than promoting it.  
   
Some regulated products allowing co-location at BT Exchanges create a restriction 
on competition, despite their underlying purpose being to enable the consumption of 
regulated products.  For example, where an operator has local exchange presence 
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due to their consumption of BT inputs (whether leased line access legs or, say, MPF 
for the provision of local copper access), then where a competitive opportunity to 
access a new prospect arises, that CP is potentially constrained in the choice of who 
can provide that access by the operation of Openreach contracts relating to 
accommodation and linking into racking.  
 
The creation of an unbundled exchange model is a result of regulation in itself, but 
the choice of operators to unbundle exchanges and have exchange presence, should 
not be at the expense of broader access competition. The need to promote 
competition at the deepest level of the infrastructure at which it is likely to be efficient 
and sustainable,1 is well recognised by Ofcom, and the creation of a regulated 
environment which incentivises the use of regulated wholesale circuits at the 
expense of network investment falls sort of that aim. 
 
[]   
 
Clearly BT do not want a Local Exchange simply to become a co-location facility, and 
given the limit on space their primary purpose should still be to enable the use of BT 
wholesale inputs by a CP; but to artificially limit a CPs’ ability to choose its access 
provider seems inappropriate, and detrimental to competition and consumer benefit.  
 
 
Quality of Service  
  
Ofcom, have rightly identified a number of issues that will need to be addressed 
within this review.  Quality of service is a major concern across the industry with, as 
noted by Ofcom, OTA2 work ongoing to try to improve the relationship between 
Openreach and the rest of industry.  The nature of the Business Connectivity Markets 
mean that this is no straight forward task; many CPs operate within the markets 
using entirely different business models depending, for example, upon the topology 
of their network.  Therefore whilst a concern over QoS is industry wide, the individual 
concerns of CPs will differ depending upon their particular focus.  Ofcom needs to 
ensure that any regulatory solution does not require BT to focus its attention on a 
particular aspect of provision at the expense of another aspect of provision creating a 
“robbing Peter to pay Paul” approach, which could have more detrimental effects 
than the perceived benefits.   
 
Virgin Media has had particular concern with the manner in which Openreach has 
supplied Cablelink services.  Cablelink is an essential component of providing 
wholesale services to other CPs, and as such is of equal importance to ensuring end 
to end continuity of a circuit solution as any other purchased input.  
 
The provision of Cablelink has been poor and compromised the supply of wholesale 
services to other CPs.  The delivery of the service has been characterised by delay 
and excuse, which, given the nature of the product where BT have a monopoly over 
its supply is entirely unacceptable.  
 
Below is a summary of average delivery times and fault responsibility for Cablelink, 
suggesting that Openreach delivery is three times longer than their SLA. 

                                                      
1 Paragraph 12.33 and FN81 BCMR 2011 consultation 
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Table 1: Order Times 
  
Order-delivery times of completed orders: 

 
Qty 
Complete 

Contract Lead 
time 

Average order delivery 
time 

External  40 days  

Internal Variant 
3 

 20 days  

Internal Variant 
1 

 20 days   

Total  -  
  
 
 
Table 2 : Fault Summary 
Total BT Faults  70.0% 

Total VM Faults  30.0% 

Total Faults  100.0% 
 
 
A key issue appears to be an inability by Openreach to meet its delivery times.  We 
understand from Openreach that as the contractual lead times were originally derived 
when Cablelink was used in a more simplistic manner (eg rack to rack connectivity) 
the complexity of external connectivity that is now required means that those lead 
times are no longer appropriate. Virgin Media considers that this is not an acceptable 
position, especially given that the lead times are the basis used to provide timescales 
to downstream customers, and if Openreach fail to deliver, this will inevitably mean a 
failure to deliver the downstream solution that has a considerable negative impact on 
Virgin Media.  
 
Additionally, we have experienced a high number of aborted visits / cancellations.  
Openreach have cited that they are not able to find our fibre to connect.  We do not 
consider that this is acceptable, given that there was no requirement to undertake 
any particular labelling / identification process and consider that the fibre should have 
been able to be found in any event.  In order to resolve this issue, to be able to 
deliver consequent downstream contracts Virgin Media has incurred considerable 
additional spend in retro-labelling / photographing fibre drops.  Although this is an 
issue that has been resolved by an agreement over labelling going forward, we are 
concerned that this issue was symptomatic of Openreach providing a poor Cablelink 
service.    
  
These delays, that have considerable impact on purchasing CPs, are exacerbated by 
a lack of visibility on order progress and a lack of a fit for purpose escalation process. 
Again, in order to combat this issue and minimise impact, Virgin Media has incurred 
additional costs by purchasing Project Services from Openreach to ensure increased 
visibility. Additionally, indirect financial impacts of these delays and need to escalate 
have seen unbudgeted resource having to be allocated to particular projects, which 
again has increased the burden.   
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Once delivered, Virgin Media has also experienced a high fault rate on the provided 
service, with Openreach responsible for the vast majority of them.  
   
All of the above creates a significant negative commercial impact for the purchasing 
CP: 
 

 Any contract agreed with a downstream customer may potentially miss 
agreed delivery times, if those times have been predicated on Openreach 
delivery.  

 A perceived inability to deliver on time or a working service will impact on 
brand reputation amongst customers.  

 Setting new contract delivery times where there is a reliance upon an 
Openreach input becomes a near impossible task restricting potential 
opportunities.   

 
Whilst we have focussed on the deliver of Cablelink in our comments above, these 
issues illustrate a potentially wider concern.  To the extent that the issues over 
Cablelink have been magnified by a focus on other aspects of the Ethernet portfolio, 
regulation to address poor performance on a particular service or set of services may 
simply shift the problem around Openreach.  This would not be a solution.  
 
The lack of engineering experience that may account for an unacceptably high fault 
rate may be due to a general under resourcing by Openreach cutting costs from their 
business.  This may tie into Ofcom’s pricing regulation where efficiency targets 
imposed in Charge Controls need to account for any requirement to increase service 
levels.  
 
Ofcom also cite a number of current initiatives that may have a positive impact on 
Openreach Quality of Service.  One initiative relates to BT’s proposal for a change of 
approach to ECC charging.  Ofcom have consulted on exempting the additional EAD 
Connection charge from the Charge Control, and recently approved this.   
 
The effect of the initiative is to remove an “approval loop” from circuits requiring low 
ECC work. To this end the loop did not require any engineering use, as it related to 
the approval of the work by the customer CP. Other aspects of the ECC process 
such as survey and civils work are still required, and this will not address the 
underlying issue that Openreach are not providing an acceptable quality of service.  
 
Virgin Media continues to have concerns that the new approach to ECC charging 
may have overall negative effects, and consider that Ofcom needs to closely monitor 
the implementation and take up of EAD circuits to ensure that it remains 
competitively neutral.  The BCMR review provides an ideal opportunity for Ofcom to 
review and assess the success or otherwise of this approach as it may inform the 
approach to the next set of charge controls (assuming BT continues to hold SMP in 
relevant markets and a charge control is deemed to be an appropriate remedy), and 
Virgin Media would encourage such an approach.   
 
 
Broadband Substitution 
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Ofcom highlight Broadband substitution as an area that may have moved on since 
the last review when it concluded that asymmetric and symmetric broadband were 
not substitutable.  
 
Virgin Media have led innovation in pushing the boundaries of high speed 
asymmetric broadband, offering high (download) bandwidth products to its residential 
customers of up to 152Mb driving average UK download speeds upwards 
significantly since the last review.  BT has also continued to expand their coverage of 
FTTC exchanges to allow for more superfast connections. 
 
The speed revolution is not, in isolation, a reason for considering that asymmetric 
broadband can substitute for traditional business data leased line solutions. 
 
Broadly, Virgin Media, consider that SFBB has an important role to play in providing 
connectivity to some businesses.  These businesses will typically be small / micro 
businesses, and their needs will differ from traditional SMBs who we consider will 
continue to be better served by dedicated connectivity.  
 
[]   
 
However, we do consider that HFC based business solutions and dedicated data 
connectivity to businesses remain different products.  The underlying logic that 
Ofcom found to differentiate these products in the last BCMR continues to apply 
going forward. An increase in download speed, in itself, cannot be considered as 
significant, when, at the time of the last BCMR download speeds over SFBB were 
already higher than typical download speeds over lower capacity dedicated data 
circuits.   
 
Passive Remedies 
 
Ofcom has noted that the issue of Passive Remedies will need to be examined as a 
remedy in an SMP market.  This is unsurprising given the prominence of Ofcom’s 
proposal in the last BCMR not to impose passive remedies; the views expressed by 
stakeholders in response to that consultation; and the subsequent challenge by Colt 
of Ofcom’s decision not to impose passive remedies, bringing an appeal before the 
CAT. Indeed, it was notable that counsel for Ofcom in defending that appeal, assured 
the Tribunal that relevant considerations put before the Tribunal could be considered 
by Ofcom in future reviews.  
 
The expectation of a review of the appropriateness of Passive Remedies, should not 
mean that Passive Remedies should automatically imposed in the market concerned, 
and Ofcom will have to go though a careful assessment of relevant factors before 
deciding on an appropriate course.  
 
Virgin Media notes that Ofcom was concerned that introducing passive remedies 
would mean ignoring the costs already incurred by other CPs in building alternative 
infrastructure. The creation of widespread infrastructure access through passive 
remedies could, if structured in an inappropriate manner undermine genuine network 
investment.  Virgin Media notes that during the Appeal before the CAT, Colt 
suggested that there was little scope for further network expansion; Virgin Media do 
not share this view. []   
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Ofcom would also need to consider whether any passive remedy may only lead to 
the cherry picking of areas with the most commercial opportunity.  These areas are 
the least in need of regulatory driven competition, often with existing infrastructure 
competition in place.  The introduction of a passive remedy that only rolled out in 
these “competitive” areas would undermine investment in network infrastructure, and 
thus run entirely counter to the benefit that PIA is intended to bring.  
 
In expressing the concerns above, Virgin Media are not suggesting that passive 
remedies may not have a place within the regulated environment.  
For example, a more targeted approach could be taken, potentially applying a 
geographically differentiated approach to the implementation of the remedy (across a 
national market, but in recognition of differing competitive conditions in different 
areas of that market).  This would allow for the protection of genuine investment or 
investment potential whilst providing an ability to compete, by lowering barriers to 
entry, in areas where competitive entry (through network build) would not be viable. 
Such an approach would also help to allay concerns regarding the application of 
uniform pricing of a passive remedy undermining the bandwidth gradient applied to 
regulated products, which Virgin Media recognise as a relevant issue that would 
need to be considered, not only in the context of the effect on BT’s pricing, but also 
on competition in the market for on-net supply more generally. 
 
 
Price Controls 
 
Ofcom also raise the possibility of approaching price regulation of legacy TI services 
on a more pragmatic basis to avoid the need to undertake the type of complex 
modelling exercise employed in 2012.  Ofcom has proposed this more pragmatic 
approach for the ISDN markets, in the context of the Fixed Access review, and there 
is a real need to ensure that the complexity of regulation and assessment is not 
needlessly maintained for the sake of continuity. However, although the TI markets 
are in decline, the last control was modelled on the basis of migration between TI and 
AI markets, so the costs attributed to the controls were linked. There is a need to 
ensure that the AI control is accurately and transparently modelled, as the setting of 
appropriate price ceilings is crucial to regulation of this market.  If a different 
approach was taken to the TI control, there would still be significant work in relation 
to information on TI volumes and costs that would be required to be undertaken in 
the context of understanding the cost base for the AI control.  
 
Conclusion 
 
Virgin Media welcomes Ofcom’s early start to the next BCMR review, and would 
encourage Ofcom to use the process to develop new and innovative approaches to 
these markets to reflect commercial reality where current regulation is not effectively 
supporting competition within the market.  Virgin Media note that there is an extra 
consultation round scheduled within the consultation process for this review, and 
whilst this is earmarked to provide feedback on network reach proposals, this would 
allow other initiatives to be formally consulted upon in advance of any final “policy 
proposing” consultation in 2015.  In addition, Virgin Media would be keen to work with 
Ofcom in exploring any aspect of this response in the period between consultations 
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to ensure that the end product is fit for purpose regulation that allows competition to 
flourish in connectivity markets.  
 
 
 
 
Virgin Media 
30 May 2014 


