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Executive summary 

1. The regulated services provided in Business Connectivity Market (BCM) exhibit clear signs of market and 

regulatory failure today: 

a. BT’s profitability on these services remains high despite the current price control, especially for higher 

bandwidths; 

b. Despite high profitability, service levels, innovation and responsiveness to customer need all remain 

woefully poor. 

2.  Meanwhile, the importance of these services to other Communications Providers as a vital input to meet the 

burgeoning fixed and mobile data needs of their customers has never been greater.  All indications are that end-

user bandwidth requirements will increase dramatically over the period covered by this review, driven by: 

a. Increasing uptake of fixed NGA products requiring significantly greater fixed backhaul1; 

b. Rapid deployment of 4G mobile networks and consolidation to two network-sharing arrangements2, 

thereby doubling the already increasing site demand for mobile backhaul and meaning BCM 

alternatives such as point-to-point microwave are increasingly constrained3; 

c. A trend for companies to move computing resource to the cloud necessitating far higher bandwidth 

links between end-users and off-site data storage facilities4; 

d. Increasing bandwidth requirements between multi-site enterprises as user demand and ‘big data’ 

analytics become mainstream5, 

e. Increasing prevalence of M2M as utility smart metering gets underway and more innovate applications 

are considered in automotive, transportation and healthcare sectors6 

3. Thus, the effective use of BT’s unique BCM infrastructure is increasingly strategic for the whole economy. And 

yet, CPs are more reliant upon BT to provide the service building blocks than ever before.  Infrastructure 

competition is reducing as rapid migration to Ethernet and, where substitutable, VULA means CPs have been 

forced down the ladder of investment to base their offerings upon the active products developed by and timed 

to suit BT itself.   

4. Given these developments, Vodafone believes that for the BCM 2016 review Ofcom should be considering: 

a. How to put in place regulatory rules and incentives to significantly improve BT’s service quality and 

responsiveness in supplying active services.  While this must form part of its thinking for the BCMR 

2016, the need for significant improvements is pressing and what can be done earlier should be.  Such 

reform must include: 

i. An SLA/SLG regime which properly incentivises accurate and appropriate levels of 

provisioning and service performance;  

                                                                 

1 The average broadband download speed in the UK increased by almost 50% to 17.8Mbps in November 2013, up from 
12.0Mbps a year earlier, also NGA now taken up by 2.7Million households BT Annual Report 2014    
2 CTIL serving O2 and Vodafone and MBNL serving EE and Three. 
3 Analysis Mason Report attached in Annex 2 
4 IDC Market Analysis Perspective: EMEA Business Network Services — Data, 2014 shows that 49% of respondent organisations have 
plans to increase bandwidths 
5 IDC Market Analysis Perspective: EMEA Business Network Services — Data, 2014  say Internet and WAN connectivity becomes 
increasingly mission critical for businesses of all sizes. 
6 IDC Western European M2M forecast shows 14.7% growth between 2013 and 2018 
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ii. A comprehensive review of the interactions and interfaces between BT and other CPs 

interfaces with an overhaul of inefficient and burdensome processes including that for 

Statements of Requirement; and 

iii. Greater transparency on and third-party audit of Openreach’s performance and the manner in 

which it applies its own rules such as MBORC and deemed consent. 

b. How, in addition to improving the quality of active products, it could take bolder action in the BCMR 

2016 to give CPs regulated access to BT’s physical infrastructure including dark fibre.   

5. The transformational experience of Ofcom’s introduction of a passive remedy in the fixed access market 10 

years ago- Local Loop Unbundling- needs to be replicated in the BCM.  As Vodafone advocates a gradual 

transition of regulatory scrutiny within the BCM from active to passive products, in exactly the same way that 

Ofcom continued to regulate bitstream whilst simultaneously introducing more effective LLU, it must recognise 

that intervention and regulatory scrutiny will be required over both active and passive BCM products in the 

period of this review and likely beyond 

1. Introduction 

Ofcom asks at question 2 of this Call for Inputs: are there any developments since the last BCMR or prospective 

developments that may be material to its analysis of competition in this market? 

The last review (starting in 20117) was a lifetime ago in terms of the pace of communications markets.   In looking 

forward to the next BCM time period - 2016 to 2019 - we consider the end-user market will have changed 

dramatically since this market review.  By that time, NGA rollout will mean some 90% of the population to connect 

at bandwidths of 40/10M and 80/20M (and higher) while Mobile Network Operators will have rolled out virtually 

nationwide 4G coverage.  Consumer behaviour will have dramatically altered as a result of these new capabilities 

together with rapid smartphone8, and tablet9 adoption.  Vodafone’s experience is that when customers upgrade from 

3G to 4G, the same customer will use, on average, 2 to 2.3 times more data depending upon whether the customer 

has activated bundled content10. Customers will want to consume more through an internet connection both in their 

working and personal lives, with the continued and easy access to technology to enable flexible working, and in our 

personal lives, with TV and social media being delivered through the internet.   

At the same time, businesses are rapidly adopting the cloud and M2M and ever more reliant upon communications 

infrastructures to support day to day functions such as collaboration workspaces, unified communications11 and 

remote working.  

Overall, demand will be for ubiquitous and stable coverage of good enough quality to be both affordable and fast 

enough to support our working and social lives.  

However, the one thing that will not have changed is BT’s market power over the key bottleneck services in the BCM 

which underpin all of these developments. 

In preparing for the BCMR Ofcom is no doubt considering the Government’s digital infrastructure strategy12.  It is 

clear the Government’s goals are unlikely to be realised without adequate support from Ofcom and an appropriately 

framed BCMR.  In response to that consultation we recommended: 

                                                                 

7 The call for inputs consultation being published in April 2011 
8 Smartphones now represents three quarters of all handsets sold 
9 Tablet penetration is doubling year on year 
10http://www.vodafone.com/content/dam/vodafone/investors/financial_results_feeds/preliminary_results_31march2014/p_prelim2014.p
df at slide 28 

11 IDC EMEA Enterprise Communications Survey 2013: ICT Technology and Services Trends in EMEA, June 2013 shows that 34% use 
unified communications and collaboration, a further 19% planned to over the next year and a further 15% planned to in the coming 2 
to 3 years giving a total usage expectation of 71% 

12 For which consultation has recently closed 

http://www.vodafone.com/content/dam/vodafone/investors/financial_results_feeds/preliminary_results_31march2014/p_prelim2014.pdf
http://www.vodafone.com/content/dam/vodafone/investors/financial_results_feeds/preliminary_results_31march2014/p_prelim2014.pdf
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 To achieve wider economic goals we need ubiquity of connectivity.   The benefits of an internet economy13  

can only be achieved if (nearly) all citizens can access these new internet-enabled platforms.  

 Network architecture requires scalability14.  It is important to make sure that infrastructure choices enable 

industry players to rapidly react to increasing demand, keeping their networks ‘one step ahead’ of the 

demand curve.  

 We need to free capabilities for innovation and competition.   Infrastructure choices must enable 

differentiation, competition and consumer choice between providers.  

The rest of this document is structured as follows: 

 Section 2 examines the recent history of competition in the BCM considering, in particular, why a form of 

regulated passive access is appropriate now 

 Section 3 considers Openreach’s current service failings with recommendations on both more immediate 

and longer-term fixes; 

 Section 4 sets out the need for and addresses the issues with regulated passive access; 

 Section 5 considers the possibility of increased substitution of BCM products by broadband services, 

notably VULA; 

 Section 6 considers the need for and design of an appropriate charge control for Traditional Interface (TI) 

services; and 

 Finally, Section 7 addresses additional issues with the BCM including the SoR process; incorporation of EoI, 

the matter of ECCs and further charge control matters. 

2. A retrospective look at the Business Connectivity 

Market and Fresh Horizons 

A backward review enables identification of competitive highs and lows and provides lessons for the future.  The 

manner of NGA rollout in the UK has clearly increased the bandwidth available to millions of consumers but at the 

same time has been observed as the enabler for BT to re-entrench its market power in wholesale broadband 

markets and risks a terminal loss of variation in retail offerings15.  Looking back it is clear that Ethernet led to similar 

decreases in wholesale competition16.  The common aspect between NGA and Ethernet is that they are both active 

SMP services.  Neither have (working) upstream passive service alternatives.  It is therefore predictable that control 

by BT of these inputs results in BT dominating / unduly influencing17 the downstream service markets.  It is our view 

that NGA and Ethernet are both products which have far greater feature potential than that which is offered today.  

The restriction comes not from the capability of the underlying technology but the limitations imposed by their 

primary supplier - BT.  How was it that we got to this market position? 

 

Competitors to BTW and BTGS in the market for SDH leased lines 

Owing to their legacy of extensive core network infrastructure a number of CPs could compete in the markets for 

SDH leased lines.  For example CW was able to purchase the shortest distance PPCs18, and using its own network in 

substitution for much of BT’s trunk network, deliver competing wholesale PPC services and retail leased lines 

                                                                 

13 whether e-Government, e-Commerce or increased productivity, as well as the gains available by withdrawing or at least significantly 
reducing more costly, manual processes 
14 rather than pinning all expectations upon a particular (uncertain) demand forecast 
15 BT Annual Report 2014 shows that BT has 2.1million of the 2.7million NGA connected households giving a share of 78% 
16 And we would therefore suggest this has a knock impact for retail innovation 
17 Price and service characteristics 
18 As only 69 PoH were required to achieve a parallel cost base to BT 
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services. The SDH leased lines market therefore benefitted from competition19 at the intermediate wholesale layer, 

which in turn created innovation, differentiation and more competitive20 options at the retail level.   

Ethernet led to a step change in competition 

In contrast to PPCs, Ethernet technology limited the service to shorter distance circuits.  Competition over traditional 

leased lines was facilitated by few points of handover as PPCs required interconnection at 69 handover locations in 

order to purchase only terminating ends. Whereas BTW offers (EAD) LA from 122321 locations.   For a CP to use 

(WES/EAD) LA significant investment was required to establish new space at local exchange sites (co-location space 

– PPC POH are not in CP dedicated exchange areas) and the construction / purchase of backhaul.  For an extensive 

period of time only BTW had the necessary scale to purchase LA services meaning other CPs relied upon WES22 or, 

increasingly, purchased directly from BTW.    A combination of these issues resulted in the collapse of the wholesale 

competition and the loss of dynamic innovation23.   

A need to reinvigorate competition in BCM 

It is important to recognise what has gone wrong with Ethernet competition.  CP investment has been channelled to 

duplicate BT’s network design forcing CPs towards location at BT’s local exchange sites24.   Differentiation and 

innovation have been marginalised.  Overcharging by BT has occurred and even today prices remain well above FAC 

levels. 

Encouragingly, the increased demands for bandwidth and for service differentiation by end-users described above 

together with a level of market consolidation means there is good reason to believe infrastructure-based 

competition in BCM is more viable now than perhaps it was when Ethernet was introduced.  Rapidly growing 

demand means more CPs can meet the scale necessary to make passive investments viable. 

From Vodafone’s perspective, we want to end the environment of dependence upon an unresponsive, slow and 

inefficient Openreach.  The current system of co-operative competition, marshalled by Openreach is inappropriate 

for the future, and is preventing real25 competition in many parts of the value chain.   

Moreover, Vodafone has a culture of investment with plans to invest over €19 billion over its footprint in the next 

two years.  In the UK, Vodafone is investing £1 billion this year into its fixed and mobile networks.  In particular, 

Vodafone has a track record of investment in passive access for enterprise service provision and mobile backhaul.  In 

other EU countries we have invested and continue to invest in the construction of customer access and mobile base 

station connectivity based on passive inputs26. 

However, Vodafone is not alone.  Recent announcements by Sky and Talktalk27 concerning the roll-out of an FTTH 

network in York suggest other UK CP’s are moving in the same direction.   

Copper unbundling (dark copper) introduced 10 years ago is now a well-documented success story leading to 

extensive competition, greater innovation and rapid take up in broadband as well as telephony and bundled 

consumer offers28.  At the same time it has been successful at delivering new innovative enterprise access solutions 

such as EFM and ADSL circuit back up.  Of course, many enterprise and wholesale CP customers need far more 

bandwidth than can be delivered via EFM and broadband.  Ofcom’s previous focus on passive remedies for copper 

but regulation of active services for fibre results in a curious bandwidth breakoff for the capability for innovation and 

                                                                 

19 Price competition 
20 Price competition 
21 There are currently 1,233 Ethernet fibre nodes rolled out in the UK.  BT Wholesale is currently in the process of rolling out an 

additional 66 Ethernet fibre & EFM nodes between April 2014 and June.  

22 which Ofcom later found to have been overcharged 
23 As more CPs rely upon BT WES (and even WES LA) and lose the capability to innovate independently 
24 A passive remedy should not enforce BT’s buildings as they key handover location 
25 Price, service differentiation and service innovation 
26 In Spain Vodafone {confidential} planned.  PIA is also used extensively in Portugal. 
27 http://www.talktalkgroup.com/press/press-releases/2014/talktalk-and-sky-partner-with-cityfibre-to-launch-ultra-fast-broadband.aspx 
28 At the retail layer and increasingly at the wholesale layer 
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competition.  We are asking Ofcom to take the lessons learned from Local Loop Unbundling and apply them to the 

higher bandwidths now essential to today’s interconnected and internet-enabled telecoms market.  

Failures in current regulated services require urgent Ofcom attention 

Whether one considers Communications Providers purchasing BCM services for their own use, for supply to their 

customers, or large enterprise customers with sophisticated procurement teams purchasing from BT or those CPs, in 

every case they can only procure what the market can offer and they are reliant on competition and regulatory 

intervention to deliver the product evolution and innovation that is needed for their own businesses.  They certainly 

can’t fix for themselves bad service provisioning by BT or the lack of willingness by BT to provide services that they 

want.  Over the last two years we have engaged with Openreach to seek improvement for Ethernet provisioning.  

This engagement has failed.  We have waited out five recovery plans, all of which have failed.  In any normal 

functioning market (the replication of which is, of course, the aim of regulation) we and our customers would not 

have been obliged to continue our purchases and witness the on-going failure. 

An appropriate approach to facilitate competition 

We consider that passive access, in particular dark fibre, can enable the marketplace that our customers desire.  

Competing CPs will be able to control and develop service features.  Greater competition will improve the pricing of 

services.  None of this will happen overnight, and we do not doubt it will be difficult yet we consider the effort will be 

worthwhile and is essential in order to achieve the ubiquity of coverage, scalability of network and competition, 

innovation and choice.  It is impossible to see how this can be achieved via a continuation of status quo regulation.  

We discuss further below and attach at Annex 2 a paper by Frontier Economics detailing the benefits of such an 

approach.  

In particular, we understand that Ofcom is concerned that that the introduction of passive remedies may affect 

common cost recovery.  We disagree.  We agree that the introduction of passive remedies will have an impact on 

BT’s revenues but that the outcome would be positive rather than negative with appropriate levels of cost recovery 

being maintained and it would help eliminate areas where returns for BT are excessive, better replicating the 

outcome of competitive market.  Over recent years BT has, in the absence of sufficient competition, been able to 

overcharge for PPC services, overcharge for Ethernet services and has been found in a Frontier report to have 

recovered £4.8Billion above WACC across regulated markets.  Even while being charge controlled, BT’s RFS show 

that BT’s over recovery for AISBO services continues unabated.   During this time service provisioning has been at an 

all-time low.  To us it is clear that a new approach is needed and the option of introducing competition at passive 

access levels is without doubt justified. 

3.  Existing Quality of Service in the Business 

Connectivity Market 

We discuss in the section below our views in response to the questions posed by Ofcom.  In summary we consider 

the provisioning experience of the past period totally unacceptable and in need of urgent remedy.   

The first step in designing more effective remedies for the period beyond 2016 must be a comprehensive review of 

the failings of the current system. On a forward looking basis it is clear that BCM also requires a regulatory 

framework which links to an appropriate quality of service. Wherever possible, we would hope that Ofcom will 

support us in our attempts to achieve more short term service and process improvement.  In particular, we would 

expect that the principles adopted in the FAMR will apply where they can to this markets service set29.   

While the well-documented failings of Openreach in terms of customer outputs are set out in detail below, we would 

also urge Ofcom to begin this BCM programme with a proper review of BT’s processes, interfaces and interactions.  

Vodafone is strongly of the view that these processes are not fit for purpose and are the underlying cause of many 

                                                                 

29 Specifically the SLA/G negotiations process 
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of the poor service outcomes we can see today.  Simply pushing harder on a fundamentally broken process is 

unlikely to lead to the step-change improvements the industry requires.   

Confidential information removed 

 

 

 

 

 

 

One cannot help but suspect that this complexity and obfuscation is designed into the process to prevent CPs from 

effectively managing BT as a key supplier. 

To be clear, Vodafone is not seeking (another) interminable cross-industry process aimed at improving all of these 

processes simultaneously.  Rather, it considers that Ofcom should focus on setting incentives on BT to offer efficient 

and appropriate interfaces as it would if it faced effective competition.  For instance, BT could be required to develop 

and publish key APIs for its systems which would enable CPs to develop their systems directly for these APIs without 

the need for a ‘slowest ship in the convoy’ approach.    

 

Question 3: what is your experience of the quality of BT’s provision and repair of wholesale leased line 

services?  Are there any consistent trends?  Can you provide evidence to support your views? 

Vodafone has shared its frustrations over BT’s service delivery with Ofcom.  BT’s service has been inconsistent for an 

extended period.  This is also the second time in recent years that prolonged service failure has occurred.  At the 

time of writing BT has just announced extension of its fifth recovery plan following failure of recovery within the set 

times scales of the plan.  This is unacceptable for us and our customers. 

We provide below statistics to provide evidence of the problem and trends. 

Figure 1 Ethernet provisioning performance against CDD 
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Source : Vodafone 

 



Ofcom BCMR CFI June 2014 Non Confidential  

Last Saved: 10/06/2014 20:13 

Last Saved By: Sheridan, Andrea, Vodafone UK 

Page 7 of 33   

 

The above figure shows provisioning drop below expectations of 95% to below 75% at one extreme and remaining 

consistently below 85% during 2014.  There are a number of key stages in the provisioning process.  We discuss 

above the completion of delivery (the committed delivery date CDD).  Another key stage is day 8 at which 

Openreach is due to complete its planning for the circuit and provide detail of the order type and inform CPs of the 

ECCs (if any).  We show below the performance against the day 8 target. 

 

Figure 2 Ethernet provisioning day 8 target 

 

Source: Openreach 

The above chart shows the significant problems that have occurred at the planning stage of the provisioning 

process.  Over the recent period we have been informed about the movement of planning engineers between 

product groups to resolve this problem.  To date it has not worked.  It is clear from Ofcom’s findings in the FAMR that 

Openreach has not invested sufficiently in the resources necessary to provide a fit-for-purpose service31. 

BT’s inability to achieve it provisioning promise (complete installation by CDD) has in our view resulted in a knock on 

effect of BT seeking to officially invalidate the CDD by invoking either deemed consent or MBORC.  Ofcom discusses 

at great length the issue of MBORC in the FAMR.  We therefore do not repeat the points concerning MBORC but 

merely note that all points are applicable to the BCM service set and the contracts governing these services. 

An additional point in relation to the BCM is the use of deemed consent.  Confidential text removed.  There is no 

official KPI reporting against deemed consent therefore wider application of it across industry is unknown to us.  

Confidential text removed. 

 

 

 

 

 

 

 

                                                                 

31 “Our analysis indicated that various factors may have contributed to the decline, such as increased fault rates (due to weather 
conditions and increased use of lines for broadband services) and changes in the mix of services provided by Openreach. However, we 
also noted that the reductions in field engineering resources from 2009 to mid-2010 coincided with the observed fall in service 
performance. “ para 11.13 http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/fixed-access-market-reviews-
2014/draftstatement/volume1.pdf 

http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/fixed-access-market-reviews-2014/draftstatement/volume1.pdf
http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/fixed-access-market-reviews-2014/draftstatement/volume1.pdf
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Figure 3  
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Openreach’s provisioning problems become our provisioning problems.  Our customers have lost trust in our ability 

to provision circuits to plan.  Unsurprising, as our delivery of customer circuits are required for events like site or 

store opening or other equally important events, customers are demanding far closer liaison and updates during the 

order process.   The Openreach process requires updates to be provided to CPs every five days.  However updates 

are lacking in accurate, informative and conclusive data.  This is a serious problem.  Below we show a call sample 

over a 3 week period32 by our provisioning order desk.   

 

 

 

 

 

 

 

 

Figure 4 Vodafone call monitoring of the provisioning process 
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32 14th March 2014 to 1st April 2014 Communication activity has doubled since service has deteriorated   
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Ofcom is well aware of the ongoing service issues.  It is important that Ofcom is not fobbed off by the promise of 

reform via programs down the line.  Openreach’s programmes are renowned to slip by considerable length and 

shrink in scope as they progress33.   

Question 4: Do the KPIs that BT publishes / shares with industry give you sufficient visibility of its 

performance?  If not, please explain what further information should be provided and why. 

We consider the following information should be provided: 

Provision 

Percentage of orders provisioned on time (both to eventual CDD and original one offered at KCI 3) installation time 

(trying to move away from a Mean but a distribution curve so we can see what, for example, 95% of the orders sit at). 

This should be split by CAT, Geography, etc. as well as the ability to split between Customer, 3rd Party and 

Openreach time and not just lumping in Customer and 3rd Party in one category as today) 

Volume of orders submitted 

Volume of orders completed 

On Time KCI 1 performance percentage with times to process in a distribution curve (average is rather meaningless) 

On Time KCI 2 performance percentage 

On Time KCI 3 performance percentage (and by this we mean Day 14 not 19!) 

Backlog volume & percentage of WIP 

Update frequency post KCI 3 performance 

Volume of orders impacted by MBORC 

Reporting for deemed consent 

Assure 

On time repair 

Repeat fault rates 

DOA rates 

Mean Time to Repair 

Volume of repairs impacted by MBORC 

 

Question 5:  If there are quality or timeliness concerns, how do these affect your business and how do 

they affect your customers?  Please provide evidence to support your views. 

The service crisis impacts the trust our customers place in the provisioning process and our ability to effectively 

manage the installation of their circuit.  Many customers now seek far greater involvement and information during 

the provisioning period as circuit installation is often only one of a set of activities occurring at the time of the 

installation and often the ultimate installation requires the co-ordination of a number of suppliers, so it is not 

surprising that customers are information hungry to ensure resources are deployed efficiently and projects run to 

time.  A failure by one party in the process could risk missed appointments, driving up customer costs and that of 

other co-ordinated suppliers and ultimately delay the entire project.  Given the length of time the Openreach service 

crisis has been with us, many customers now have direct experience of harm caused by missed provisioning dates 

and are therefore understandably keen to seek assurances and maintain the information flow around how their 

order is progressing.  Due to the increase in call volumes Vodafone has had to set up a dedicated team of call 

                                                                 

33 The EST (Ethernet strategic transformation) failing and requiring the Steadfast programme – which also failed leaving transformation 
to lag until EAD2 or Ethernet Evolution to be designed and implemented. 
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handling agents to assist customer enquiries during the provisioning process.  Openreach’s failures have led to 

rampant mistrust by our customer of not only Openreach but also us.  Much of the lack of trust relates to fact that 

even simple updates of status are often provided with false or missing information. 

Question 6:  Do BT’s current provision and repair services for wholesale leased lines meet your 

customers’ needs, for example in relation to lead times, keeping appointments or adhering to agreed 

delivery dates?  If not what changes do you think BT should make to its provision and repair services? 

The current processes do not meet our requirements.  Vodafone has submitted to OTA2 a proposal for change34.  

This proposal retains the current process but adds SLA requirements for order updates and attaches SLGs to all SLAs 

within the process. 

The latest version of the proposal is attached at Annex 1 

 

Question 7:  Do you consider BT has appropriate incentives to provide the quality of service which you 

and your customers require?  If not what changes do you think should be made to BT’s incentives. 

No. The length of time the service crisis has been going on demonstrates that BT does not have the appropriate 

incentives presently to provide required quality of service.    

SMP obligation 

Ofcom has introduced as a new minimum service SMP obligation within the FAMR.  We consider it essential that this 

obligation is extended to BCM services.  BCM services have suffered similar service issues as Fixed Access services.  

Despite strenuous efforts we have failed to bring to bear any commercial pressure on Openreach to improve its 

service issues.  Openreach’s ongoing sales of these services are solely of a consequence of its SMP.  In any normal 

competitive market customers would simply not have tolerated this ongoing failure and would have sought a new 

supplier.  It is entirely appropriate for Ofcom to include critical service matters within the SMP remedy regime. 

Since March 2010 BCM service provisioning has been unstable with provisioning failing to maintain any long term 

continuity at target levels.  BCM services have SLGs for failure – which over periods of extended failure can amount 

to a considerable amount in rental terms.  These SLGs have however been clearly insufficient in motivating 

Openreach to perform sufficiently well to avoid them.  The provisioning problems have had considerable knock on 

impact on the engagement between us and our customers.  Our customers have lost all trust in our ability (as it 

relies upon Openreach) to deliver circuits when we say we will.  Our customers now seek numerous updates from us 

on the installation of every circuit.  As a consequence of Openreach’s long term failure and resulting change in 

customer behaviour owing to complete miss trust we need an overhaul of the current process of how existing SLAs 

apply and the application of accompanying SLGs. 

Vodafone SLA and SLG proposal 

Vodafone has put forward a proposal (attached at Annex1) which seeks to address the need for better information 

on orders as they go through the provisioning process.  The changes to the process we propose are not a departure 

from the current process and therefore should be simple to implement – given a willingness to do so.  We propose 

formalised SLAs and accompanying SLGs for KCI1, 2 and 3 and in addition the order progress updates.  The benefit 

of this is that each of the Openreach teams with the provisioning process will become more acutely aware of the 

importance of their stage of the process.  Ownership (via the risk of SLGs) will flow to individual teams.  We consider 

that single SLG for missed CDD too far removed for the teams involved in the earlier provisioning stages.  We have 

set out criteria for what we consider to be an appropriate order progress update.  These updates are critical and have 

to date been subject to miss information or simple absence of any information.    Our proposal is not intended to 

raise the level of SLG payment.  However we recognise that the proposal may lead to an increase in overall SLG 

costs as SLGs may then be payable even in the event that a circuit achieves its CDD. 

                                                                 

34 Attached in Annex 1 
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Openreach development plans 

We recognise while submitting our proposal for change that Openreach is working on EAD2/Ethernet Evolution and 

that this work may lead to small process tweaks e.g. varying CDDs depending upon the nature of provisioning 

required.  We consider any such changes can be accommodated within our proposal.  However we consider that any 

changes proposed by Openreach via EAD2/Ethernet Evolution which simply attempt to give Openreach more 

flexibility to meet the existing SLA should be reviewed with extreme caution e.g. discussion around extension of day 

14.  Vodafone has looked to its other operating countries to obtain a view of related provisioning periods. 

Figure 5 leased lines order validation timescales from incumbents in the countries we operate 

 

 

Source: Vodafone35 

The above chart shows us that the UK is presently one of our slowest incumbent suppliers to provide a committed 

order delivery date CDD.  We consider that Openreach should be attempting to focus its timescales towards best in 

class and not consider options for lengthening timescales further. 

                                                                 

35 as commitment varies between calendar and working days between countries, days have been normalised into calendar days. 
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Figure 6 leased lines provisioning timescales from incumbents in the countries we operate in

 

Source: Vodafone36 

The above chart shows that Openreach has reasonable provisioning timescales in place today but one which is 

certainly not ‘best in class’ which should be BT’s and Ofcom’s goal.  As part of its plans for EAD Openreach is 

proposing to vary timescales according to the type of installation activity required.  We do not oppose such a plan.    

We do consider it relevant to bear in mind the capabilities of other suppliers.   Our overall priority is that 

Openreachdelivers on the CDD it provides. 

SLGs cost recovery 

Openreach has not found the current levels of SLG payment (one month’s rental of each day of delay) sufficient 

incentive to improve its provisioning performance.  We question how much of this is related to the charge control 

framework?   

A proportion of SLGs are included within the cost based of the regulated services.  We consider that the level 

included in future controls requires discussion. 

Analysis of BT’s performance in BCM markets ( as illustrated in Figure 7 below and Figure 9)  show that BT has clearly 

beaten the charge control targets and achieved returns of well in excess of WACC.   While CPs and end customers 

have been tormented over the difficulties of service provision BT has been making excessive returns on these 

services.  Openreach’s provisioning problems will in part have been down to poor investment in people, processes 

and technology as excessive profits are instead taken. 

 

 

 

 

 

 

                                                                 

36 as commitment varies between calendar and working days between countries, days have been normalised into calendar days. 
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Figure 7  BT’s historic returns for Ethernet services 

 

Source: Frontier Economics analysis of BT RFS data
37

 

4. Passive access 

The following section addresses the detailed questions that Ofcom has posed concerning passive access.  In 

summary Vodafone supports the introduction of passive remedies for the BCM38.  In particular we support the 

introduction of dark fibre.  We recognise that CPs may have differing preferences for the passive product solution 

and we do not consider this to be problematic as duct and dark fibre remedies could easily co-exist39.  We have 

commissioned a report by Frontier Economics to examine the case for a passive remedy.  This report is attached and 

in our view firmly establishes a positive case for passive access introduction in BCM and positively deals with the 

issues that arose during previous consideration of PIA by Ofcom.  Regulation at the active service layer has been in 

place for some time yet charges remain in excess of FAC and BT’s revenues well exceed WACC.  This is detrimental 

to competition and the wider economy.   

The passage of time since Ofcom last considered the case for the introduction of passive access in BCM has clearly 

led to a completely different set of circumstances and considerations for this review period.  We discuss in the 

introduction how much has changed since the last review period and how end users /the wider economy, are reliant 

upon BCM services.  Where the case for PIA may have been on the fringes for the last review it is now at the heart of 

prospects for the development of the wider economy and in our view an urgent40 requirement.  Vodafone actively 

deploys passive access solutions in other EU countries for customer access41 and for mobile backhaul.  With 

Vodafone’s fixed and mobile capabilities in the UK there are huge opportunities for greater innovation following the 

availability of passive access. 

                                                                 

37 The line in the graph shows the level of the regulated WACC over time 
38 Indeed we supported the introduction of passive access remedies during the last review particularly for mobile backhaul, where we 
could readily predict the problems of backhaul demand and backhaul supply 
39 Duct access is likely to require a dark fibre solution in situations of full or low capacity for duct  
40 This urgency is mirrored by the recently passed EU Directive requiring passive access between parties from July 2016.   
41 We continue to invest in building networks in EU countries using passive inputs 
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We are pleased that Ofcom has brought forward the topic in considerable detail. 

 

Question 11:  Do you have any comments about the scope of our planned work on passive remedies? 

Vodafone has commissioned Frontier Economics to consider the case for passive access.  Their report is provided as 

an attachment. 

We support the consideration of passive access remedies.  Passive remedies are hugely important to us for the 

provision of fixed and mobile backhaul and enterprise service access.  Frontier state “the effective use of this unique 

infrastructure is increasingly strategic for the whole economy, with improvements to Internet access leading to 

significant economy wide productivity gains” 42.  We entirely agree.  It is with this lens that we consider that Ofcom 

should consider the demand and supply analysis. 

In summary Frontier find: 

1. Passive access as a remedy in the Business Connectivity Market could result in significant benefits to the 

overall economy by opening up a greater part of the value chain to innovation. An approach based on 

regulating access to ‘dark’ fibre would provide a proportionate and practical way to enable the benefits of 

competition in a deeper point in the value chain43.  

2. Demand for bandwidth looks set to continue to increase at exponential rates, driven by consumer and 

business demand for data driven services and applications, and rapid technological development and 

diffusion of communications devices and equipment….. Services in the Business Connectivity market also 

play a vital role in delivering faster broadband access through mobile and fixed networks, by providing high 

speed transmission within these networks44.  

3. Ofcom’s review of the business connectivity market should take account of the broader benefits of a well-

functioning market when determining the most appropriate approach to regulation. Ofcom should place 

high weight on the degree to which alternative approaches can allow providers to respond dynamically, 

nimbly and innovatively to rising demand from the heterogeneous consumers to support the UK’s 

transition to a digitally driven economy45.  

4. The current framework, based on the regulation of active products, is burdensome and does not incentivise 

innovation. The resulting market outcomes have not met the need of users with slow and unresponsive 

product development, poor quality of service and costly and time consuming processes which impede 

competition.46 

5. Ofcom has recognised that regulating at a lower level, i.e. passive access, can bring benefits by allowing 

competitive providers to compete and innovate over a larger part of the value chain.47 

6. The levels at which access to BT’s network is mandated is clearly a trade-off between costs and benefits at 

each level. Providing access to dark fibre may provide the best trade-off between costs and benefits, 

providing much of the benefits in terms of innovation while limiting implementation costs and avoiding 

excessive disruption in downstream markets. As such, many of the issues identified by Ofcom as reasons for 

not implementing passive remedies in the previous review would not apply to fibre based access.48 

7. The prices of fibre access could be set consistent with the existing regulatory costing of fibre components 

of the active services, reducing the disruption from introducing passive remedies….. revenues from all EAD 

                                                                 

42 Frontier para 2  also not forgetting that internet access requires fixed and mobile backhaul capacity to support it and that it is the 
BCM customer what will have the services etc that the internet access is required for 
43 Frontier Para 1 
44 Frontier Para 3 
45 Frontier Para 4 
46 Frontier Para 6 
47 Frontier Para 7 
48 Frontier Para 9 
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rental services are above fully allocated cost and as such competition from passive access would tend to 

lead to a reduction in all prices.49 

8. Setting passive fibre access prices in line with existing regulatory costing principles would not appear to be 

detrimental to investment in infrastructure as it should not fundamentally alter expected returns either on 

BT’s passive network or on competing networks. Increased innovation in the active parts of the network 

would be likely to boost long run investment in these assets and the networks and services that depend on 

them.50 

Question 12: Which of the following types of passive remedy might be technically feasible and suitable 

for leased lines? 

 PIA 

 Dark fibre 

 Wavelength unbundling 

 Other passive remedies 

All of the remedies are relevant for consideration.  CPs will have different plans which may result in varying 

preference over solutions.    Such variation should not pose a problem in imposing passive access.  Vodafone prefers 

the availability of dark fibre as we consider that this option avoids many of the issues with duct access and that dark 

fibre can be readily implemented using existing systems and processes already developed / in development for 

EAD51. 

Question 13:  For what applications could communications providers use each of the types of passive 

remedy listed in question 12 above? 

We consider that dark fibre and duct access can be used for both fixed and mobile backhaul and customer access.  

Vodafone would use the passive inputs to extend from its network points to base station sites, its network points to 

BT local exchange sites and its network sites to connect to end customer sites.  We discuss why we have the 

requirement in more detail below. 

Mobile backhaul 

We discussed above the introduction the take up of smart phones and tablet devices.  Ofcom recognises well how 

the adoption of these new technologies is changing our lives.  Data communications are no longer seen as being 

confined to the home / work premise, users are unwilling to wait until they return to a premise or locate a wifi hub 

for content-rich experiences.52  The consequence being that bandwidth capabilities are demanded to be replicated 

outside of the home i.e. in the mobile network.  4G is an enabling technology which allows downloading and viewing 

of music, films and sports on the move.  However to make a reality of communications anywhere the cost of 

backhaul must be addressed.    

 

 

 

 

 

                                                                 

49 Frontier Para 11 
50 Frontier Para 12 
51 See Frontier para 57 
52 Vodafone offers as part of its 4G package access to Spotify, SKY Sports and Netflix.   
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The increasing capability of mobile networks 

Ofcom, in its Mobile Data Strategy consultation document of November 2013, attempted to quantify the likely 

growth in capacity of mobile networks. We show Figure 1 from that document below. 
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This chart attempted to illustrate the likely relative growth in capacity from 2012 levels, under varying assumptions, 

relating to the volume of additional spectrum that might be assigned to mobile networks in future years.  The 

purpose of the exercise was to form a view as to how much additional spectrum might in fact be required as mobile 

data demands rise. The capacity increase over time was driven in the model by two factors: 

 The increase in volume of spectrum being devoted to high speed data activity 

 The increase in spectral efficiency over time 

Whilst the chart was an attempt to consider the growth of capacity on an indexed basis at a national and total 

industry level, it can be considered within the limitations of the calculation to be a reasonable proxy for the growth 

in capacity at an individual cell site for an individual operator, and thus for the growth in necessary backhaul 

capacity from that site. However there is one reservation in that in order to reflect the shift from single operator 

occupancy of a given site to two operators53, to allow for network sharing, the growth needs to be doubled over that 

shown in the chart above. 

So for example whilst the chart shows a x10 growth by 2020 assuming the “current priority” spectrum is made 

available on top of the existing spectrum, after allowing for the additional concentration of traffic from network 

sharing at a given cell site made possible by doubling the effective spectrum in use at that location, the indicative 

increase in capacity at a cell site is x20.  Similarly, following along the same green trajectory in the chart above, by 

2025, the indicative growth in capacity is not x19, but x38. 

We note that a key component of Ofcom’s business case for releasing 700MHz spectrum for usage to serve mobile 

broadband is network efficiencies yielded by not having to build additional cell sites as existing ones will be of 

greater capacity (an assertion with which Vodafone wholeheartedly agrees).  However, the quid pro quo of this is 

that those cell sites will handle greater data throughputs, hence need larger backhaul pipes. 

This has very clear implications for backhaul requirements – there is no point Ofcom’s spectrum team endeavouring 

to release as much spectrum as possible to mobile operators, to avoid the data crunch (and also to avoid 

uncontrolled proliferation of expensive cell sites) if a bottleneck remains in terms of the economical supply of 

backhaul capacity. 

We have advocated since the previous market review that mobile backhaul requires an urgent solution.  We consider 

that a passive dark fibre remedy is an appropriate solution.  In Spain and Portugal Vodafone is deploying extensive 

mobile back haul network using passive access.  It is notable that in the UK BT is an incumbent without a mobile 

presence of its own and therefore unlikely to develop appropriate solutions for mobile operators in the same 

manner the incumbent may have such incentives in markets where it is both a business and customer retailer as 

well as service provider.  We can see this with the SyncE debacle.  BT’s incentives in the supply of backhaul are solely 

profit maximising.   

Point-to-point microwave 

Vodafone has commissioned work from Analysys Mason (attached at Annex 3) which models average demand per 

mobile site across Europe and similarly concludes that access to regulated fibre inputs are vital to the full 

development of 4G technology and mobile markets more broadly. Analysys Mason consider that to enable peak 

throughputs average urban site throughput per sector will rise from 136 Mb/s to 1.3 Gb/s in 2020 and average 

throughput on a 3 sector site of 687 Mb/s.   

Interestingly, due to the aggregation of traffic at certain ‘daisy-chained’ intermediate sites, these rural and suburban 

sites can require even greater throughput predicted at over 2 Gb/s by 2020.  Analysys Mason show that in this use-

case, microwave technologies54 cannot cope with the needed bandwidth already by 2016.  

                                                                 

53 E.g. Vodafone shares its sites with Telefonica/O2, meaning that per site demand is doubled 
54 Other than E-Band 
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A number of UK-specific points may also be drawn from this analysis: 

 As noted above, network sharing is more advanced in the UK than in other markets thereby effectively 

doubling per-site demand; 

 UK consumers are typically early e-commerce and digital adopters compared with other Member States 

meaning the positive impact of more extensive fibre-based backhaul is likely to be greater and required 

sooner than other countries; 

 UK planning restrictions which have led to typically lower towers (often now obscured by tree growth) and 

less dense networks mean that microwave technologies are less easily utilised in the UK55.  Analysys Mason 

particularly note this point in relation to small-cells where line-of-site microwave links may not be possible.; 

 While the Analysys Mason research notes that unlike most European incumbents BT does not (yet) have a 

significant integrated mobile operation, (potentially reducing its incentive to discriminate against non- 

integrated mobile operators) its very recent announcements concerning re-entry into the mobile market56 

could change those incentives in the period 2016 to 2019. 

Overall, this work all underlines the need for effective passive access to BCM inputs for all mobile operators. 

Fixed access 

In the earlier sections we touch on the problems with competition in wholesale and retail markets.  Wholesale 

competition is limited.  Competition generally is limited to the production of services based on the lowest 

denominator product belonging to Openreach as it is Openreach products that are mostly57 used as inputs therefore 

the Openreach input sets the standard for all input services. 

Service innovation isn’t readily feasible as incentives to innovate are dramatically dampened by the collaborative 

process of Openreach product evolution and the manner in which Openreach chooses to close out functionality of 

vendor equipment58.  Frontier discusses the benefits that dark fibre access will bring in term of ability to innovate and 

avoidance of the SoR process59. 

We consider the current environment is an inhibitor to more competitive wholesale and retail markets and 

innovation in general.  We consider a more upstream input of dark fibre could bring huge competitive benefits for 

either competitors to break away from BT service provision or encourage Openreach to become a better supplier 

due to threat of potential alternatives via self-supply or alternative wholesale supply (using passives). 

It is clear that the current regulation of active services has enabled BT to charge excessively – even with the bounds 

of a charge control.   This is evidenced in the Figure below: 

 

 

 

 

 

 

                                                                 

55 Although we do acknowledge that Ofcom’s early actions compared with other Member States to release and regulate effectively point 
to point microwave such as the E-Band is helpful in addressing some of these issues. 
56  http://www.telegraph.co.uk/finance/newsbysector/mediatechnologyandtelecoms/10822618/BT-gears-up-for-4G-price-war-with-
plans-to-start-new-mobile-network.html 
57 Even where a CP has its own network it is not feasible to have different product sets for onnet and offnet customer, in particular for 
BCM as CPs’ networks are less likely to be concentrated (unlike LLU exchange coverage) and a single customer’s sites are more likely to 
be dispersed across the UK 
58 Ofcom discusses the problems with the SoR/product development process in the draft FAMR statement  
59 See Frontier paras 50 -59 
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Figure 8 AISBO returns on FAC basis60 

 

Source: Frontier Economics analysis of BT RFS data61 

Importantly Frontier find that 30% to 70% (depending upon bandwidth) of the current active Ethernet service cost 

stack will be contestable following the introduction of a dark fibre remedy62. 

We discuss in the earlier section the long term issues surrounding quality of service for BCM.  While a dark fibre 

solution would still be reliant upon provisioning and repair of the physical fibre by Openreach many more aspects of 

the service installation and the approach to repair offer by Openreach today can be avoided63.   

Question 14: How might passive remedies extend the geographic reach of infrastructure competition? 

Passive access has an important role in ensuring the ubiquity of services across the UK and at the required capacity.  

Passive access under the control of CPs will enable scalability to requirement.  Ubiquity and scalability are key to 

inclusivity of supply and the avoidance of network black spots.  In both Spain and Portugal we are able to use our 

network based on the PIA input to connect both end customers and to provide mobile backhaul.  The ability to 

share networks over services is a key feature of network economics. 

Question 15: Would the presence of physical infrastructure belonging to other CPs affect usage of 

passive remedies?  For example would you expect passive remedies to be used only or mainly in areas 

where only BT has passive infrastructure or would you also expect passive remedies to be used in areas 

where other CPs have passive infrastructure? 

We would expect national availability of passive access by BT.   We do not consider the presence of other CPs’ 

physical infrastructure should limit the application of a passive remedy upon BT.  Such infrastructure has failed to 

mute BT’s SMP in downstream services to date.   

Question 16: What are the benefits that passive remedies might offer in comparison to active remedies?  

Please consider specifically: 

All of the following benefits are relevant: 

                                                                 

60 Discussed at Frontier para 34 to 36 
61 The line across the graph shows the level of the regulated WACC across the time period 
62 Frontier para 37 
63 Frontier paras 39 to 49 
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 Service innovation benefits eg the ability to differentiate service features and functionality (such 

as fault finding, configuration options, etc) 

Although passive access will be reliant upon Openreach service provision and fault repair there is much more that 

can be offered within the service wrap.   

For example, CW had submitted a SOR to gain access to the EAD box in order to commence proactive fault 

management.  Openreach has declined to open access to this feature.  Installation of our own ADVA boxes along 

with passive access dark fibre will allow us to progress with this development alone.   

There will be more capabilities available when CPs are able to use vendor equipment directly. 

 Network innovation benefits e.g. the ability to configure the network in a different way to BT’s 

network configuration. 

Access to the dark fibre, along with our own installation of the kit means, that we will be able to develop speeds 

relevant to our customers’ specific requirements.   

A move away from active products would reduce reliance upon interconnection with BT’s network architecture and 

an unnecessary replication of the BT design.  Our network can be configured optimally to our customer base. 

 Technological innovation benefits eg the ability to adopt new technologies, or introduce new 

technologies earlier than they might otherwise have been introduced. 

It is without doubt that we would be able to better introduce technology in line with our demand.  A huge issue 

exists today of having to move at BT’s speed (Sync E) or to BT’s plan (migration of WES). 

 Avoiding duplication e.g. the ability to avoid the duplication of network elements for network 

monitoring purposes. 

Duplication is prevalent throughout the entire process.  We consider that there are huge cost benefits to removing 

the large majority of duplication. 

 Other benefits 

There are many additional benefits;  the ability to progress development at our pace; the ability to be a first mover 

with any development, avoidance of BT’s EMP system, the ability to progress innovation we value but BT may not, 

the ability to develop at lower cost – without consideration of meeting the market need just our own. 

Question 17: How valuable would the innovation benefits of passive remedies be?  Would they be 

sufficient for you to choose passive remedies if there was no overall cost advantage compared with 

active remedies (i.e. if the price of passive remedy was exactly equal to the price of the active remedy 

less the cost of the network components that you would need to provide)? 

Passive access has many advantages beyond price.  However we consider that many of the end user benefits of 

enhanced competition will be lost in the event that the remedy is introduced on retail minus basis rather than being 

properly cost orientated.  Today’s AISBO charges are well in excess of FAC giving BT plenty of scope to rebalance 

charges and react to upstream competition.  Ofcom should seek an outcome which promotes competition in 

innovation and price rather than one which protects BT’s excessive returns. 

Frontier discusses in para 73 to 110 the issues around the pricing of passive services.  The conclusion does not 

support a pricing framework for passive access which is not based upon the cost of providing the passive access 

alone.   

“While BT’s prices will reflect customers’ willingness to pay to a degree there is little reason to believe that the 

outturn prices are efficient from an allocative efficiency perspective. BT’s (legitimate) incentives are to profit 

maximising across its business and this can lead to outcomes which reduce overall demand for services and 

which hinder the development of competitive downstream markets. Indeed the fact that currently report EAD 

rental prices are significantly above FAC overall shows that these prices were not efficient in a Ramsey sense.  

Any reduction in allocative efficiency which may result from the introduction of passive remedies should be 

balanced against the benefits for competition and hence dynamic efficiency. In particular, the potential for BT to 
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use price discrimination within a price cap to discriminate against CPs in downstream markets, increasing prices 

for necessary inputs they use to compete against BT’s businesses, suggests that there could be significant 

efficiency losses due to the reduction in competitive pressure and hence dynamic efficiency losses.” 

 

Question 18:  What are the technical and operational challenges associated with deploying and using 

passive remedies and how might these be addressed? 

We are certain that the introduction of passives will not be without problems.  We consider the introduction of dark 

fibre will be more manageable as we consider it could be launched using existing, or in development processes.  

Dark fibre is essentially EAD without the terminating equipment.  We consider it would be feasible for BT to launch 

dark fibre via an “EAD without the box” process. 

We would hope that all lessons learned during the deployment of LLU will not be ignored.  If we recall in the case of 

LLU it took some 6 years to get the product to the point at which 1 million users where connected and thereafter 

only 2 months to achieve the second million. 

Question 19: What are the strengths and weaknesses of different pricing structures that might be 

adopted for passive remedies in particular: 

 Uniform prices that do not vary either by geographic area or the use to which the passive remedy 

is put (eg. Residential NGA versus leased lines) and  

 Prices that do vary according to geographic area or the use to which the passive remedy is put, 

and which reflect the value of the services provided or geographic differences in the intensity of 

passive infrastructure usage, more like the way BT’s prices active products now? 

 

Frontier discuss this at paragraphs 112 to 123, and conclude; 

“A passive cable access regime based on geographically averaged cable costs should allow geographically 

averaged active prices to be maintained. “ 

Frontier concludes, and we agree “there is growing recognition that there are significant potential gains to the wider 

economy from better connectivity. A well-functioning business connectivity market which meets the needs of the 

full range of customer dependent on these services is essential to realise these gains. 

Introducing dark fibre access would bring significant benefits by opening up a larger part of the value chain to 

competition. A key benefit would be an increase in the ability of CPs to innovate, as a combination of Openreach’s 

lack of incentives to develop innovative services and the cumbersome process for requesting new capabilities 

means that there is likely to be significant un-met need. Other benefits could include higher overall quality of 

service, pricing which better reflects an efficient level of costs and improvements in quality of service. 

The price of passive fibre access could be regulated using the existing costing framework underlying the price 

regulation of active services. This consistency between passive and active pricing would ensure that competition at 

the active level would be driven by efficiency rather than regulatory arbitrage. There would also be no fundamental 

change in the ability of BT or other providers of passive infrastructure to make a reasonable return on existing 

investments in duct and fibre. While the introduction of effective passive access would limit BT’s ability to price 

discriminate in downstream markets, any losses in allocative efficiency resulting from consequent rebalancing of 

tariffs would be offset by the dynamic efficiency gains from increased competition.”65 

 

                                                                 

65 Frontier para 126 to 128 
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5. Broadband substitution 

Product solutions have varying customer access options to create the connectivity to the customer site.  Broadband 

has been used as the access option where the bandwidth, characteristic or price of a leased line is not 

required/warranted.  When ADSL became prevalent many low bandwidth PPC circuits substituted to that type of 

connection.  Since that time MPF has been used to create EFM solutions for customers wanting higher or 

symmetrical bandwidths. 

Question 8: Can broadband, particularly NGA-based services be used effectively for the delivery of 

business connectivity? Has this changed over the last three years? How do you think this might change 

over the coming three years?  

Ofcom’s market research at the time of the last market review showed that a proportion of customers would 

substitute / migrate from leased lines (in particular PPCs) to broadband including NGA66.   We consider that the vast 

majority customers who could switch to ADSL (current generation broadband) have already have done so but 

recognise that slower ongoing substitution to NGA will continue to occur.   To a large extent such substitution and 

migration had previously been limited by BT’s approach to rolling out NGA.  Rollout has been targeted at consumer 

locations meaning that for most enterprise customers with multiple sites only a small proportion of sites have been 

capable of having a NGA connection rather than an alternative BCM connection.  This has resulted in many 

customers choosing to wait until availability is more widespread.  In addition the QoS wrap around NGA has also 

been designed with consumers rather than businesses in mind.  This makes NGA unusable for key access services. 

As BT completes its NGA rollout the issues of business location coverage are resolved.  The matter of QoS remains in 

BT’s control.  Vodafone is certainly seeking a business-grade NGA product from BT before the period of this review. 

Question 9: Are new business customers that would traditionally have taken leased line products now 

opting for a broadband service? If yes, what type of broadband service are these business customers 

taking.  

Customers give their suppliers the criteria of the service they would like to receive and decisions on connections are 

made based upon that criteria and willingness to pay.  There is a clear differential in broadband pricing compared to 

leased lines pricing.  Customers who do not require the quality wrap of a leased line or have adequate alternative 

service back up may well opt for a broadband connection if that bandwidth meets its needs. 

Lower bandwidth customers have experienced far greater choice and competition than higher bandwidth service 

customers. 

However as bandwidth demand increases it is likely that many customers will need to move to NGA or back to 

leased lines to have their bandwidth requirements fulfilled.   

Question 10: Are existing business customers actively migrating from leased lines to broadband 

products? If yes:  

• which types of business customer are migrating?  

  Customers who’s contracts are up for renewal consider the options of migrating some of their sites to broadband.  If 

migration did not occur upon contract renewal some customers have requested in-life migration review.  All customer 

types consider the viability of broadband access for some of their site access as hybrid site connection becomes 

normal.  A small segment of customers remain reliant upon legacy services due to their service requirement or the 

costs of change for their own equipment 

.• which types of leased line product (interface and bandwidth) are they migrating from?  

Low bandwidth PPC customers are the main migrating customers as they are aware they need to move away from 

PPCs. 

                                                                 

66 http://stakeholders.ofcom.org.uk/binaries/consultations/business-connectivity/annexes/business-review.pdf 
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• which types of broadband service are they migrating to?  

As above. 

• does switching vary between different areas of the country (e.g. depending on NGA availability, the 

number of broadband providers present or other factors)?  

  No. 

• What are the barriers (if any) to switching from leased lines to broadband products?  

There are no barriers to switching from leased line to ADSL.  We have discussed the barriers of switching to NGA. 

 

6. TI charge control 

Question 22: How effective do you consider the current leased line charge control has been in balancing 

Ofcom’s objectives? Please provide evidence or give reasons/examples for your views.  

Question 23: If you do not consider that the current charge control has been effective in achieving 

Ofcom’s objectives, what changes do you consider should be made and why?  

Question 24: Given the expected decline in TI service volumes over the current control period, do you 

consider an alternative type of control, such as a simple charge control with charges capped by 

reference to their current level, would be more appropriate and proportionate in the next control period? 

If so, why? 

 

We agree with Ofcom’s view that the tried and tested RPI-X form of control, which aims to align prices with forecast 

costs over the period of the control, has many desirable properties.   

We note that in the BCMR 2013 Statement, Ofcom considered a “safeguard cap” variant to this type of control: 

 

“we also considered particular variants of the RPI-X form of control that do not involve forecasting costs and setting 

prices according to these forecasts. We said we may propose this type of control where we believe that there is less 

risk of excessive pricing, but that some control on prices is still appropriate. We said we would consider setting 

‘safeguard’ caps of RPI-0% or RPI-RPI (no real increases in prices and no nominal increases in prices respectively) 

where we believe that this is the most appropriate means to achieve our specific policy objectives” 67. 

In the CFI, Ofcom again raises the possibility of applying a safeguard cap, but in this instance specifically in relation 

to TI services, based on capping charges by reference to current levels: 

 

“In particular, having regard to the main competition problem which the charge controls were designed to address 

in the BCMR 2013 .  That being BT’s ability and incentive to charge excessive prices” 68. 

We agree with both the BCMR 2013 Statement and the CFI, that in circumstances where BT’s ability and incentive to 

charge excessive prices is limited, and the risk of excessive pricing is relatively low, it may be appropriate to consider 

a safeguard cap as an alternative to a traditional RPI-X control. 

We are concerned, however, that Ofcom appears to be planning to base its assessment of the merits of a safeguard 

cap not on the risk of excessive pricing for TI services, but on the rate at which volumes of TI services are falling: 

 

“we are considering the advantages and disadvantages of adopting an alternative form of charge control, such as a 

                                                                 

67 Paragraph 17.6, BCMR 2013 Statement 
68 Paragraph 1.46, CFI 
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simple charge control with charges capped by reference to their current level, in the event the volumes of TI 

services continue to fall, as forecast over the period of the current control” 69.  

We first note that BT’s 2012/13 Regulatory Financial Statements (RFS) do not support the hypothesis that the 

volumes of TI services are falling as fast as forecast over the period of the current control.  That control assumed an 

annual fall in volumes of 20%70, but the RFS suggest a fall of half that rate, by only 10%, from 200,367 local ends in 

2011/12 to 180,045 local ends in 2012/1371.   

More fundamentally, regardless of the out-turn fall in volumes, we do not believe that the mere observation that 

volumes are falling is a sufficient basis from which to conclude, in the absence of any other evidence, that the risk of 

excessive pricing is low, as Ofcom appears to assume. 

Although some of the fall in volumes is attributable to migration to other services, which may suggest that BT’s 

ability and incentive to charge excessive prices is not wholly unconstrained, for many customers that remain, there 

is currently no practical alternative to TI for their needs.  We note that Ofcom concluded in the BCMR 2013 

Statement that: 

 

“Our analysis suggests that there is no MEA with reliable cost data for TI services. In other words, we have not 

identified any alternative technologies that are more efficient than those currently in use, which are also capable of 

delivering the same service, to the same level of quality and to the same group of customers as TI services, for which 

reliable cost data is available.” 72 

Most importantly, it seems self-evident that Ofcom cannot reliably conclude that the risk of excessive pricing is low, 

for as long as prices charged by BT generate excessive returns.  We note in that regard that RFS reported returns in 

the TI markets for 2012/13 remained well above the 6.9% real cost of capital assumed in the BCMR 2013 

Statement73, equating to a nominal cost of capital of around 9%74: 

Figure 9 RFS reported returns in the TI markets for 2012/13 

 
 

 Source: Vodafone 

                                                                 

69 Paragraph 1.46, CFI 
70 Paragraph 1.46, CFI 
71 Comprising 66,386 64kbps, 129,844 2Mbps, 2,855 34/45Mbps and 1,282 140/155Mbps local ends in 2011/12, and 56,653 64kbps, 
119,700 2Mbps, 2,512 34/45Mbps and 1,180 140/155Mbps local ends in 2012/13. 
72 Paragraph 19.6, BCMR 2013 Statement 
73 Paragraph 19.361, BCMR 2013 Statement 
74 Assuming inflation of 2% 
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In our view, the risk of excessive pricing can only be managed using a safeguard cap if that cap is set by reference to 

prices which can be shown not to generate excessive returns in the base year. 

 

7. Additional areas for the BCMR 

In addition to the questions posed by Ofcom we would draw Ofcom’s attention to the following areas which require 

detailed consideration within the review. 

ECCs 

Excess construction charges for leased lines are paid upfront by access seeker despite the ongoing usefulness 

extending beyond the contract period and regardless of the fact that the infrastructure can be reused by other 

service providers in the future. 

ECCs have been investigated over recent years in particular as CPs identify that average circuit costs can be 

increased by circa 30% due to the addition of ECC charges.  During the last BCMR Ofcom found the level of the 

charges applied for ECCs to be too high and consequently put in place a range of lower charges.  More recently 

Openreach has introduced a flat rate charge for the recovery of ECC costs for EAD services. 

We consider that the area of ECCs requires further consideration during the coming review period.  We consider the 

flat rate ECC regime has the potential to mask a number of additional concerns with the ECC system.  ECCs are 

applied not only to EAD but to the range of Openreach services.  We have in the past identified that ECCs have been 

levied on us for different services to the same site.  This means that network construction has not been deployed in 

the most efficient manner and we certainly question the payment of inefficiently incurred ECC costs.  The network 

deployed when ECCs are raised have a long life time and it is questionable whether an upfront charge is appropriate 

given the long life time of rental which can be derived from the service.  It is akin to a house renter being asked to 

pay the market value for a house and pass over ownership to the landlord and then pay annual rent to live in the 

house. 

It is our understanding that Openreach are planning to undertake proactive T-node build to areas which are 

expected to see demand for service.  We think this is appropriate, but it then brings into question why at some time 

circuit specific ECCs will apply and yet others will be covered off via proactive build out. 

Review via the BCMR should consider the following: 

a. Cost causation: cost should be recovered from the services that cause the cost to be incurred;  

b. Cost minimisation: the approach whereby costs are recovered should provide incentives for cost minimisation;  

c. Distribution of benefits: the cost should be recovered from those who benefits from the cost being incurred; and  

d. Competition and non-discrimination: cost recovery should not undermine competition and put any market 

players at a competitive disadvantage.  

 

While the above principles do not point to one sole direction, on balance, and placing emphasis on c and d, there is a 

good case to make that the CPS should not face 100% of the cost in so far as the incumbent benefits from the 

network expansion.  

EOI 

It has now been almost 10 years since the Undertakings and EoI were established in the UK.  Just like other SMP 

remedies we consider there is a need to regularly review and amend aspects of  the Undertakings EoI regime.  We 

consider this is good regulatory practise.  The Undertakings do not facilitate this.  Given that EoI is a now a SMP 
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regulatory remedy we consider that relevant aspects of the Undertakings should be written into the SMP obligations 

for the relevant market reviews.    

We will be following up on this point during the course of the review. 

SoR process 

Connected to the matter of EoI is the SoR process.  BT only seems to deliver timely SoRs resolution in cases that are 

of immediate and obvious commercial advantage or are requested from BT downstream. 

We are of the view that the SoR process requires reconsideration.  We note the commentary within the FAMR draft 

statement concerning the SoR process and consider that a review is highly relevant.  

Geographic market analysis 

As part of its data collection exercise Ofcom has requested detail of civil works carried out by CPs.  Analysis of the 

data we submitted shows of our civil work only 17.5% relates to the installation of new duct and new fibre.  90% of 

our digs are less than 30 metres in distance.  This is illustrated in the graph below. 

We do not consider that Ofcom’s analysis of the WECLA area, which assumes a dig distance of 250 metres, is based 

on sound analysis of CPs’ build behaviour.   CPs have repeatedly put forward this concern to Ofcom.  Vodafone does 

not expect that its data would diverge from other CPs.  We consider the approach to geographic analysis requires 

reconsideration and should not continue to be applied on the present basis. 

 

Figure 10 showing dig distances of the last 12 months 

 

Source: Vodafone 
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Other charge control matters 

We maintain the view that Ofcom need to make a labour efficiency adjustment on regulated charges to take 

account of BT’s costly discretionary labour practices (such as its no compulsory redundancy policy & Careers 

Transition Centre). The costs of BT’s discretionary labour practices are being passed through to consumers via higher 

regulated charges. BT’s SMP supplier status across a range of markets is viewed as a significant contributory factor as 

to why such practices persist, when BT’s competitors consider them unaffordable. 

While we maintain the view that BT is free to set its own labour policies, we believe these significant discretionary 

costs should be funded by BT and BT alone, and not passed through in the form of a surcharge incorporated by 

stealth within regulated pricing. 

Issues affecting FAC (relevant for basket calculations) 

21CN costs 

In the 2013 BCMR Statement, Ofcom adjusted for 21CN costs before arriving at the total base year FACs of the TI 

and Ethernet baskets75. 

It is not clear from the explanations given in that Statement, whether the adjustments were consistent with those 

made in Ofcom’s December 2012 Ethernet Determination.  In particular, in the 2013 BCMR Statement, it appears 

that Ofcom only removed those 21CN indirect costs that were allocated on the basis of the MCE of 21CN 

components.  While this approach was consistent with the Ofcom’s provisional conclusions in the Ethernet dispute, 

by the time of the Ethernet Determination, Ofcom concluded it should remove all 21CN indirect costs allocated on 

the basis of 21CN direct costs, not just those allocated on the basis of the MCE of 21CN components76.  Vodafone 

does not see any justification for retention of the narrower approach. 

It is not clear to Vodafone why any 21CN indirect costs should remain allocated to the TI and Ethernet baskets.  In 

particular, Ofcom’s suggestion in the Ethernet Determination that even though leased line services do not use the 

21CN network, 21CN indirect costs not allocated on the basis of 21CN costs should remain allocated to those 

services, simply because “it is not obvious where they should instead have been allocated” 77, is not consistent with the 

principle of cost causation.  Under that principle, the burden of proof falls upon BT to demonstrate why allocated 

costs are caused by the services to which they are allocated, not upon Ofcom to show that costs not shown to be so 

caused can be allocated satisfactorily elsewhere.  

Component costs of TI services relative to other services 

Component costs of TI services seem high in places, relative to component costs of other wholesale services.  For 

example, the TI-specific component cost of 64kbps local ends (PC rental 64kbit/s link local end), which excludes the 

cost of components that are also used by MPF (E side copper and D side copper) seems very high relative to MPF-

specific component costs.  Given that much TI-specific equipment is fully depreciated, it is not clear why this should 

be the case. 

SG&A allocations to TI services 

We are concerned by the level of, and variation in, SG&A allocations to TI services.  Such costs appear high, both in 

absolute per unit terms and as a proportion of total FAC, compared with Ethernet and other wholesale services (e.g. 

MPF).  In addition, the causes of variation in SG&A allocations as between TI services are unclear, and difficult to 

reconcile with the claim in the Current Cost Financial Statements that these costs are attributed on a percentage 

basis.   

                                                                 

75 Figures A12.3 and A12.5, 2013 BCMR Statement. 
76 Paragraphs 13.148 to 13.189, Disputes between each of Sky, TalkTalk, Virgin Media, Cable & Wireless and Verizon and BT regarding 
BT’s charges for Ethernet services - Determinations and Explanatory Statement, Ofcom, 20 December 2012. 
77 Paragraph 13.170, Disputes between each of Sky, TalkTalk, Virgin Media, Cable & Wireless and Verizon and BT regarding BT’s 
charges for Ethernet services - Determinations and Explanatory Statement, Ofcom, 20 December 2012. 
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Apportionment of BT Retail and BT Global Services costs 

BT’s Detailed Attribution Methods document (DAM) appears to imply that some costs of BT Retail and BT Global 

Services operations are potentially apportioned to wholesale services.   For example, Appendix E of the 2012/13 

DAM shows the “EXCEPT M” apportionment base, which is applied to certain BT Retail costs, apportioning costs to a 

range of destinations, including wholesale areas such as Access Duct and E Side Copper.  This does not seem 

appropriate.    

Issues affecting DSAC but not FAC (relevant for starting charge adjustments) 

Relevance of DSAC 

In the 2013 BCMR Statement, Ofcom used the DSAC and DLRIC benchmarks in its assessment of whether to make 

one-off reductions to charges when setting charge controls (“starting charge adjustments”)78.  Ofcom also stated 

that it would continue to require BT to produce DLRIC and DSAC figures during the period of the current charge 

control, and indicated that these figures would continue to inform Ofcom’s  assessment of the need for starting 

charge adjustments79.  We therefore make some comments below relating to DSAC figures, which may be of 

relevance for this review. 

Charges exceeding DSAC 

We note that the 2012/13 RFS indicate prices exceeding DSAC for some products: 

PPC 34/45M link; 

TI 2M trunk; and 

EAD Other 1000M connections. 

Treatment of duct in BT’s derivation of DSAC 

We are concerned that any assessment of price against DSAC for the purposes of considering starting charge 

adjustments should not be based DSACs derived using an obviously inappropriate methodology.   

In its 2012 determination on disputes relating to Ethernet services80 (“the 2012 Ethernet determination”) Ofcom 

found that with respect to the allocation of duct costs, BT’s current methodology, first implemented in 2010/11, “is 

likely to be obviously inappropriate in that it appears not to follow the principles of cost causation”.  This is because: 

 the DSACs of local access products are overstated as a result of receiving an allocation of the cost of core 

transmission duct, even though core transmission duct is not required for the stand alone provision of the 

Access increment in BT’s LRIC model; 

 the DSACs of core transmission products are overstated as a result of receiving an allocation of the cost of 

access duct, even though access duct is not required for the stand alone provision of the core products in 

the Core increment in BT’s LRIC model; 

 private circuit local ends are included in the Core increment in BT’s LRIC model, rather than the Access 

increment, even though they are local access products. 

In our view, this aspect of BT’s current methodology is highly likely to lead to DSACs for both local access and core 

transmission products which are significantly overstated, and which form an obviously inappropriate basis on which 

to consider starting charge adjustments. 

We note that in the 2012 Ethernet determination, Ofcom concluded that there was no reasonably practical or 

proportionate way to adjust for this error, together with a related error which applied to years before 2010/11 under 

a different methodology (“BT’s old methodology”).  However, the situation now is quite different from that in the 

2012 Ethernet determination: 

                                                                 

78 Paragraphs 18.111 to 18.118, 2013 BCMR Statement. 
79 Paragraph 16.39, 2013 BCMR Statement. 
80 Paragraphs 12.110 to 12.246, Disputes between each of Sky, TalkTalk, Virgin Media, Cable & Wireless and Verizon and BT regarding 
BT’s charges for Ethernet services - Determinations and Explanatory Statement, Ofcom, 20 December 2012 
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 adjusting for BT’s current methodology is likely to be considerably simpler than adjusting for both BT’s old 

and current methodologies; 

 there is considerably more time available between now and the final statement on these charge controls, 

than there was between the emergence of this issue in the Ethernet services disputes, and the 2012 

Ethernet determination, which could for example allow Ofcom considerable opportunity to use its powers 

to seek from BT the information necessary to estimate an adjustment; and  

 whereas in the 2012 Ethernet determination Ofcom was considering the prospect of estimating 

adjustments for several years, only a single year’s estimate is required for these charge controls.   

As a result, we believe it appropriate for Ofcom to adjust for this error in its estimation of DSAC when considering 

starting charge adjustments in this review. 
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Annex 1 Ethernet SLA/SLG proposal 

 

Introduction 

The current Ethernet service crisis has created a request from the Ethernet CPs to review the current SLA /SLG arrangements 

for the Ethernet products. The industry view is that the current arrangement is not encouraging Openreach to consider 

problems in the lifecycle of the order as the SLG only applies at the end of the journey if the CDD is missed. 

The Ethernet CPs  propose that the current provisioning process is retained, but that the SLAs from the product handbook that 

are in place are formalised within the contract and backed up with SLGs. The aim being to provide a more holistic treatment to 

the order and to give each order more focus at critical steps in the process. 

This is not necessarily a request to increase the current value of the SLG payment but a division of the value proportionally as 

set out below. The industry expectation is that this shouldn’t increase the overall Openreach cost for SLG payments but it is  

accepted that if there is a particular element which is consistently failing that this might have an impact.      

 

The process today 

Today the process runs as follows: 

 

 

The proposed process 

We propose the following process with multiple SLA and SLG points.  There is an established level of SLG payment.  We do not 

propose an increase to the level of the SLG payable but a redistribution of the SLG payment, making smaller SLGs payable 

throughout the provisioning process. 

 

 

 

KCI1    Order acknowledgement 

SLA 100% acceptance or rejection of order by 5pm of the next working day of order placement by the CP. 

CompletionDay 8 Day 14Day 0

Progress Update Progress Update Progress Update
Order Acknowledgement

KCI 1

Order Category and 

Indicative ECCs Provided

KCI 2

CDD Confirmed

KCI 3

Circuit completion 

measured against CDD

Regular progress updates – preference to be at least every

5 days
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SLG 10% of monthly rental per order which fails to meet the SLA, SLG reoccurs for every additional day late. 

 

 

KCI2     Confirm order category and provide indicative ECCs 

SLA 100% confirmation of order category and any indicative ECCs  over the flat rate allowance no later than 8 working 

days of order placement by CP 

SLG 10% of monthly rental per order which fails to meet the SLA.  SLG reoccurs for every additional day late. 

 

KCI3  Confirm CDD 

SLA 100% of orders to have CDD and ECCs confirmed by BT within 14 working days of order placement by the CP. 

SLG 25% of monthly rental per order which fails to meet the SLA.  SLG reoccurs for every additional day late. 

 

Order Progress Update 

SLA Openreach to provide an update on every order 5 working days after KCI3 and every 5 working days thereafter.  

An update will provide information on the following categories of information: 

a) Clarity of latest situation of the order providing specific details of the issue and resolution plan 

b) Full breakdown of the issues and impact on the order 

c) ECD for the issue resolution if Openreach to resolve 

d) Extra detail info (e.g. names of road blockages located and parties involved) 

e) Details of who has been engaged to resolve 

f) Time/date stamp for when parties / customers engaged 

g) Next update due with date provided 

SLG 5% of monthly rental per order per update which fails to meet the SLA.  

CPs accept that this area is a difficult one to manage and would welcome a broader discussion around how best to 

tackle updates – the work around ‘Clarity’ and improved communication is a potential way forward  

 

Circuit complete 

SLA every order completed no later than midnight on CDD 

SLG 50% of monthly rental per order which fails to meet SLA.  100% of monthly rental for each additional day of failed 

SLA.  SLGs run until the circuit is provided. 
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Annex 2 Report by Frontier Economics 
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Annex 3 Report by Analysys Mason 


