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I. EXECUTIVE SUMMARY 

1. Telefónica O2 UK Limited (“O2”) welcomes this opportunity to comment on Ofcom‟s 

discussion document “Traffic Management and „net neutrality‟”.  The document is timely and 

presents a balanced and focussed evaluation of a subject area that has to date suffered 

from a distinct lack of clarity.  O2 is responding to this consultation both in its own right as 

well as part of the wider Telefónica Group – given that Ofcom‟s views (informed by this 

discussion document) will be a key element of the broader debate at a Community level. 

2. It is appropriate that Ofcom titles the document as Traffic Management and „net neutrality‟, 

in that traffic management is something that exists in its own right, in a range of networks.  

Traffic management can be used in three main ways: 

a. As part of propositions to the customer – for example, to enforce data usage caps 

in subscriber contracts; 

b. To manage the operation of the network, such that it delivers services to 

customers efficiently and with the right customer experience. For example, 

prioritisation of network traffic might be used by the emergency services during a 

major incident; 

c. The potential for operators to provide managed services upstream to content and 

application providers. 

3. It is this last use  of traffic management (c) that has proven contentious in the context of the 

„net neutrality‟ (NN) “debate”– not the fundamental right of operators to manage their 

networks to optimise performance for users (b), or specific classes of users (a). 

4. As Ofcom identifies at §1.5, the scope of the debate is actually quite unclear1 and to some it 

encompasses issues of “users‟ fundamental rights”, aspects of universal service (minimum 

quality standards) and discrimination.  Ofcom characterises issues of “fundamental rights” 

and minimum quality of service („QoS‟) as political issues.  Telefónica believes that QoS is, 

in fact, a purely commercial / technical matter. 

5. The fundamental rights of users are addressed within the new Directives package, which 

also provides Member States with the possibility to determine whether the imposition of a 

minimum QoS is required in order to protect the interests of consumers.  Ofcom has  sought 

to distance itself from these issues as it believes they are matters for Government.  

However, in order to inform any future political debate in the UK or in the Community on 

fundamental „net freedoms‟ or minimum QoS, we provide some preliminary observations at 

Sections 2 and 3 respectively of this response. 

6. Ofcom discusses the use of traffic management techniques and the concept of a „two-sided 

market‟ within the context of Internet Service Providers („ISPs‟) providing access to 

consumers.  Telefónica believes that traffic management techniques and the “two sided 

                                                      
1
 “Net neutrality is a subject that stirs emotions. Everyone has an opinion and, so far, this has not led to an agreement on what net 

neutrality actually means...…”Commissioner Neelie Kroes. Speech at ARCEP Conference. Paris, April 13, 2010 
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market” have their place, within a wider debate about the future economic model for the 

Internet itself.  The current Internet has been built on the back of substantial investments at 

the turn of the century.  The nature of the internet is changing with the rapid growth in video 

content.  In particular, the “balance” between the volume of data uploaded and downloaded 

by consumers is changing markedly in the video era.  This presents challenges to Tier 1 

and Tier 2 operators as peering arrangements become increasingly unbalanced, and to Tier 

3 (ISPs) operators which need to adapt their commercial and business models in order to 

ensure they can continue to invest in the assets required to deliver new forms of content at 

an acceptable quality.  The Internet has evolved into a complex value chain where a 

sustainable balance of efficient production, consumption and compensation has yet to be 

realised based on appropriate economic incentives.  The suggestion by some that one 

particular commercial model (charging of content providers by ISPs) should be prohibited by 

ex ante regulation, would prevent experimentation with, and implementation of, a variety of 

commercial models to the benefit of consumers and the range of products of differing 

quality and features available to them.  It would hugely distort the functioning of an 

ecosystem which is currently in a state of flux.  Telefónica welcomes Ofcom‟s proposal not 

to skew incentives in a complex market by attempting to impose any such restriction.  

7. Telefónica agrees with Ofcom that traffic management techniques are highly unlikely to give 

rise to potentially harmful competitive effects in markets where multiple platforms and 

service providers exist, where switching costs are low and consumers have transparency as 

to the traffic management policies of operators.  It is important that consumers are able to 

make informed decisions, should they find the issue of traffic management relevant in their 

purchasing decision (which in itself is not clear). 

8. The revised Directives packages includes measures which address consumers‟ rights to 

switch and Ofcom is undertaking further work on switching processes.  Therefore, the focus 

is rightly on transparency and what can be done to communicate comparable and 

meaningful information to consumers in a way they can understand and access. 

9. To this end, O2 has contributed to the proposals made by the Mobile Broadband Group2 

regarding the development of transparency measures and the potential enhancement of the 

existing mobile broadband speeds self-regulatory code of practice.  O2 believes that it must: 

a. Retain the right to communicate with its customers in a manner consistent with its 

brand values (O2‟s “tone of voice”); whilst 

b. Allowing third party information agents to have access to its data for comparison 

purposes. 

10. In this way we believe that specialist firms on the market, in particular firms that specialise 

in making complicated information comparable so that informed purchasing choices can be 

made, can achieve the “effective and creative solutions for delivering customer 

                                                      
2
 The Mobile Broadband Group is comprised of O2, Vodafone, Everything Everywhere and 3UK 
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transparency” that Ofcom calls for3.  O2 is prepared itself to provide such information to 

third party firms, and considers that this should form part of an industry code of practice. 

11. The use of a self-regulatory code provides a much more flexible means to respond to a 

complex and dynamic market environment.  Ofcom can monitor the effectiveness and 

compliance of operators with such codes at any time, providing confidence to consumers. 

 

Telefónica O2 UK Limited 

September 2010  

                                                      
3
 §1.18 of the consultation. 



NON-CONFIDENTIAL 

 

6 of 23 

II. AN OPEN INTERNET AND THE FUNDAMENTAL RIGHTS OF USERS 

 

12. Telefónica completely agrees on the importance and necessity of maintaining an open 

Internet.  It is this very openness that has permitted its development and innovation over the 

last 15 years, and it is this same openness that may be compromised by future restrictive 

regulation. 

13. While a general consensus exists about the social and economic importance of maintaining 

the open nature of the Internet, major differences can be found amongst Internet 

stakeholders with regard to ways of maintaining this. 

14. The proponents of NN regulation have advocated the transformation of users‟ rights into 

regulated obligations imposed on ISPs: by demanding that ISPs give equal treatment to the 

traffic of any content, applications and platforms on the Internet.  However, these are not 

the „fundamental freedoms‟ envisaged by policymakers. 

15. The new Directives package in fact focuses on the fundamental political freedoms of the 

citizens of the Community rather than on a fundamental right to access the Internet4.  In 

particular, Article 1(3) of the amended Universal Service Directive states: 

“This Directive neither mandates nor prohibits conditions, imposed by providers of 

publicly available electronic communications and services, limiting end-users‟ access 

to, and/or use of, services and applications, where allowed under national law and in 

conformity with Community law, but lays down an obligation to provide information 

regarding such conditions. National measures regarding end-users‟ access to, or use 

of, services and applications through electronic communications networks shall 

respect the fundamental rights and freedoms of natural persons, including in relation 

to privacy and due process, as defined in Article 6 of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms.” 

16. A natural reading of Article 1(3) would lead to a conclusion that operators should be free to 

manage their networks as long as any measures they put in place are not prohibited by EU 

or national law and as long as they are transparent in what they do.  What the Directive 

guards against is any “national measure” by the government of a Member State that would 

trample on the fundamental freedoms of the individual as enshrined by the European 

Convention.  This is a political issue rather than a regulatory one. 

17. No fundamental obligations on ISPs to provide access to specific internet services or 

applications arise as a consequence.     

 

                                                      
4
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:EN:PDF 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:EN:PDF
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III. MINIMUM QUALITY OF SERVICE 

 

Ofcom‟s position 

18. In the discussion document Ofcom highlights that the responsibility of determining whether 

a minimum QoS obligation is required, is essentially a political question rather than 

regulatory one.  At §4.50 Ofcom articulates its views on what such an obligation might 

contain and why it might be bought into effect: 

“It is possible to postulate a future scenario in which the introduction of traffic 

management and the kind of charging models described in this chapter lead to a 

different kind of internet economy, in which the space available for the „best efforts‟ 

internet – and the low barriers to market entry and innovation that it guarantees – is 

reduced. If this outcome starts to emerge, it is likely that this would lead to pressure to 

regulate to avert this. One possibility would be to use the powers to impose minimum 

quality of service to define a „best efforts‟ internet to which all network operators and 

ISPs would have to designate a certain proportion of network capacity. However, we 

re-emphasise that there is as yet no evidence that this problem is arising, and good 

reasons to doubt that it will arise, given the current competitive market structure and 

the incentives on network operators and ISPs existing within that market structure.” 

 

Observations 

19. It is not clear from Ofcom‟s discussion of this hypothetical case, whether minimum QoS 

would apply to access providers (ISPs), or Tier 1 / Tier 2 internet carriers or both. 

20. In the case of ISPs, the concern has been expressed that a proliferation of “over the top” or 

managed services (such as Canvas or BT Vision, for example) would severely restrict the 

residual amount of access available for “the best efforts internet”.  The problem might arise 

either on the subscriber‟s connection, or through greater contention higher up the network 

hierarchy.  We deal with these in turn 

a. With regard to the subscriber‟s connection, in the presence of existing codes of 

practice, fixed ISPs should not sell a package of services to the consumer without 

being transparent as to the impact of the “over the top” service on the “best efforts” 

Internet.  If operators are transparent, consumers are left with an informed choice 

as to whether, or not, to degrade their “best efforts” connection. 

Ofcom‟s revised code of practice on fixed broadband speeds defines the “actual 

throughput” of a connection as: 

“actual throughput (or download) speed This is the actual speed that a 

consumer experiences at a particular time when they are connected to the 

internet. This figure is often dependent on factors such as the ISP's network, its 

traffic shaping and management policy, the number of subscribers sharing the 

network and the number of people accessing a particular website at a particular 

time.” 
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The code requires ISPs and their representatives to communicate to customers in 

a clear and meaningful way: 

“that the actual throughput speed that a consumer receives is likely to be lower 

than the headline speed and, for DSL services, the estimated access line speed 

range. ISPs must explain that the actual throughput speed experienced by a 

consumer will be influenced by a number of factors, including:  

i. the nature of the customer's line; 

ii. the ISP's network capacity; 

iii. the number of subscribers sharing the network;  

iv. the ISP's traffic shaping and management policy; 

v. the number of subscribers online and accessing a particular website at any one 

time, by time of day, etc.” 

It appears clear to O2, at least, that any product that reserved capacity on a 

customer‟s connection and, consequently, affected the actual throughput of that 

customer‟s internet connection, would require careful and clear explanation to the 

customer.  

b. The level of contention provided to consumers is a strategically important 

commercial matter, one which affects the customer experience.  Contention is also 

subject to the Ofcom code as described at point (iii) above.  Whilst there is little 

differentiation on contention ratio in the consumer market5, it is already an axis of 

competition in the business market6.  If high contention ratios become an issue 

with some ISPs, it is likely that other ISPs will seek to market their products as 

having lower contention ratios leading to a better experience.  It is therefore 

unclear on what basis regulatory intervention would be justified, if the market 

functioned in such a way. 

21. For mobile networks the QoS experienced by the customer depends on the number of 

multiple users and their position in the cell / signal strength.  Furthermore, the device used 

by the customer (and the screen size to which data must be rendered) has a substantial 

impact on perceived and actual access speeds.  Setting a minimum QoS on mobile 

networks would appear to be particularly problematic. 

22. The Mobile Broadband Group‟s code of practice “Principles of Good Practice for selling and 

promoting Mobile Broadband”7 (to which O2 is a signatory) requires that O2 is clear about 

the factors that can affect download speed: 

                                                      
5
 Driven by BT’s position as the historical benchmark comparator and provider of a wholesale product which many 

ISPs use to fill in the caps in their own LLU provision. 
6
 http://www.easynetconnect.net/portals/0/downloadfiles/industryinsight/industrynews/The-truth-about-UK-

contention-ratios.pdf  
7
 http://www.mobilebroadbandgroup.com/documents/mbg_mobile_broadband_gpp_010609.pdf  

http://www.easynetconnect.net/portals/0/downloadfiles/industryinsight/industrynews/The-truth-about-UK-contention-ratios.pdf
http://www.easynetconnect.net/portals/0/downloadfiles/industryinsight/industrynews/The-truth-about-UK-contention-ratios.pdf
http://www.mobilebroadbandgroup.com/documents/mbg_mobile_broadband_gpp_010609.pdf
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“Download and upload speeds that are given in advertising and promotional material 

must be achievable by end users and should be accompanied by an explanation that 

speeds are variable.  An indicative range of download and upload speeds under 

normal conditions can be given. 

The factors that determine download speeds should be explained (e.g. distance from 

mast, surrounding environment, number of other users, network connection)…….” 

23. With so many variables in play in a 3G mobile network, in order to maintain a sufficiently 

high level of QoS above a minimum threshold, an operator would need to build capacity well 

in excess of demand, in order to secure adequate QoS.  Investment in mobile network 

capacity is lumpy and the location of capacity bottlenecks can be unpredictable or transient 

(e.g. major music festivals).   A regulatory obligation to invest in the network such that a 

minimum QoS must be maintained would therefore be inefficient, resulting in network-wide 

underutilised capacity, and diverting funds away from other network investments, such as 

augmenting coverage.   

24. Requiring operators to invest in an inefficient manner would also appear to cut across many 

of Ofcom‟s statutory duties8, some of which are Community duties.  Finally, it is noteworthy 

that investment resources are not limitless.  If regulation were to increase the effective 

minimum investment levels in networks, it would raise barriers to entry.  Where the 

minimum QoS requirement increases the implicit capex/sales ratio in a market, it would 

make it an unattractive place to invest when compared to other international 

communications markets. 

25. Finally, policymakers should not labour under the illusion that they can, for example, seek to 

increase the level of coverage provided by operators whilst diverting finite investment 

resources away to inefficient capacity investment.  Telefónica believes that ultimately it is 

the market and consumer demand that should determine the most appropriate allocation of 

finite investment resources. 

                                                      
8
 For example, s3(2)a – “the optimal use for wireless telegraphy of the electro-magnetic spectrum”; and s4(8)a – 

“securing efficiency and sustainable competition”. 
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IV. NETWORK CONGESTION AND TRAFFIC MANAGEMENT TODAY 

 

General comments 

26. The Internet ecosystem is evolving very quickly and new needs for traffic management 

derived from new services and user behaviours will gradually arise.  It would be difficult and 

risky to specify in advance all the types of traffic management that could be necessary in 

the future, but it is clear, in Telefónica‟s view, that the dramatic growth of traffic, especially 

in mobile networks, will make necessary the introduction traffic management techniques to 

improve user experience and to make even more efficient use of network resources. Below 

are four examples of how traffic management policies are being or might be used: 

a. To enable network operators to manage congestion and capacity constraints on a 

secure network (such as throttling or degrading some types of traffic such as P2P 

at some peak periods)9 

b. To give priority to some type of services that need this to work effectively (voice, 

games, …)  

c. To block some types of content (spam, child protection).  

d. To enable the establishment of innovative ways to produce and distribute services, 

for example with different qualities /prices, to offer a wider range of services. 

27. Telefónica would hope that (a), (b) and (c) would be relatively uncontroversial.  Operators 

implementing such policies do so in the interests of all users (and society) even though this 

may inconvenience a tiny minority of users who are consuming a disproportionate volume of 

scarce resources.  It is only (d), whereby operators seek to adapt their commercial models 

(sometimes referred to as “monetising” their provision of data services) or address specific 

needs of their customers (consumers or content providers) that have raised concerns. 

28. Traffic management and the service differentiation it can offer will be fundamental to 

competition going forwards.  The absence of differentiation would act as a brake on service 

innovation for the benefit of consumers and the service providers those consumers rely on.  

It would be unconscionable for a regulator with a statutory duty to “promote competition” to 

seek to remove key „parameters of competition‟, which include price, output, product quality 

and variety and innovation,10 which operators use to differentiate themselves.  We therefore 

welcome Ofcom‟s views as stated at §1.11. 

29. Ofcom rightly highlights in this consultation that services built on traffic management are 

either in their infancy or non-existent.  This is borne out by the traffic management practices 

that are present in O2‟s fixed and mobile networks today. 

                                                      
9
 Throttling may also be used to improve the customer experience.  For example, in O2’s implementation of Roaming 

II, rather than cut off subscribers using more than a specified amount of data without consent – O2 slows down the 

customer’s connection so that it clearly apparent that the customer needs to act to authorise further data use above the 

transparency threshold. 
10

 See paragraph 25 of the Commission’s recent draft Guidelines on the applicability of Article 101 of the Treaty on 

the Functioning of the European Union to horizontal co-operation agreements (SEC) 2010 528/2. 
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O2‟s mobile network 

30. Deep Packet Inspection („DPI‟) is used principally in two instances in O2‟s mobile network 

today and this is made transparent to users in our terms and conditions: 

a. Protecting the network during periods of congestion: 

i. To control the use of certain traffic types when congestion is experienced in 

peak periods, in the busiest cells ; 

ii. Traffic types covered in our terms and conditions are the first to be shaped, 

thereafter O2‟s policy is to shape the minimum number of users (uses) in 

order to have the maximum benefit for the vast majority of our customers. 

b. Enforcement of “fair usage policies”: 

i. DPI is used to identify those customers that are consuming a 

disproportionate volume of network capacity.  In particular O2 looks to 

determine whether the customer is using services that are prohibited or 

where we reserve the right to block under our consumer terms and 

conditions; 

ii. To monitor a customer‟s usage for the purposes of enforcing any capped 

data allowance they may have chosen; 

iii. To throttle the customer‟s access speed in accordance with our terms and 

conditions if they breach such an allowance (they may of course decide to 

purchase a package more suited to their needs). 

 

O2‟s fixed network 

31. O2‟s fixed network is based on : 

a. Its own ADSL2+ infrastructure using unbundled loops; and 

b. Resale of an IPStream service from BT, outside those areas of self provision11. 

32. During the period 1200-0200 each day O2‟s IPStream customers using peer-to-peer („P2P‟) 

applications will experience traffic management or “throttling” of these applications to 

50kbit/s. These “scavenger” applications consume the available bandwidth and, without 

throttling, would not allow other consumers to effectively use time sensitive services like 

video streaming services (BBC iPlayer, for example). 

33. O2‟s application of throttling is not indiscriminate across all P2P sites.  O2 deploys throttling 

to the minimum extent necessary to free up capacity for other applications, in accordance 

with its consumer terms.  

                                                      
11

 O2’s brand Be* does not offer services on this infrastructure. 
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Child protection 

34. Both the mobile and the fixed networks deploy URL blocking to prohibit access to 

blacklisted sites under various child protection schemes. 

 

Future developments 

35.  

 

Conclusions 

36. As Ofcom highlights at §2.7 some traffic management is already taking place today, 

specifically to secure the experience of the majority of customers during peak periods.  Site 

blocking (for illegal content) is also a reality today.   

37. Today‟s traffic management is predominantly focussed on enforcing existing end user 

contractual terms and conditions, which are themselves in place in order to preserve the 

quality of the network for the majority, at times when the actions of a very small minority 

falls outside of a defined level of “fair usage”.  O2‟s use of DPI and other techniques has 

focussed on managing traffic in the consumers‟ interest.   

38. While currently O2 has not begun to use traffic management techniques to offer a wider 

range of services for content providers, we believe that such services may be both a 

commercial opportunity for O2 and service providers, while providing greater choice to 

consumers, and a solution to many of the challenges presented by the growth in Internet 

usage.  
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V. THE ECONOMIC MODEL OF THE INTERNET IS IN A TRANSITIONAL PHASE 

 

The internet model 

39. The Internet has traditionally relied on transit and peering through commercial agreements 

among operators. This system has worked well until now, developing and evolving in a 

highly competitive environment, and contributing to the development and success of the 

Internet. 

40. This model is predicated, to a large degree, on the traffic flows between different actors 

being roughly in balance, i.e. upload and download volumes do not differ to such a degree 

that the operator with the lower (generally upload) volumes free rides on the infrastructure 

assets of the operator providing the balance of the traffic (generally the download 

component).  To date a certain level of asymmetry has been tolerated but there are already 

some signs that the current peering/transit model is under stress, see for example the 

recent AT&T announcement that it will only contract peering arrangements with a maximum 

of 2:1 traffic asymmetry. 12 

 

Changes in traffic patterns emerge as video begins to dominate 

41. The Internet is currently experiencing traffic growth of very high proportions (even more 

than before), and the balance of that traffic (upstream / downstream) is also changing 

markedly. This is mainly due to the increasing amount of video that end users are 

downloading. This growth of demand for video is expected to continue. 

                                                      
12

 http://www.corp.att.com/peering/  

“Peer must maintain a balanced traffic ratio between its network and AT&T. In particular, a new peer must have: 

a. No more than a 2.00:1 ratio of traffic into AT&T: out of AT&T, on average each month. 

b. A reasonably low peak-to-average ratio.  

Existing peers whose in: out ratio rises above 2.00:1 will be expected to work with AT&T to implement best-exit 

routing or to take other suitable actions to balance transport costs.” 

http://www.corp.att.com/peering/
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Figure 1 : projected IP traffic growth 

 

 

42. Fixed and mobile operators that provide the Internet access services to final users are 

under continuous pressure to provide capacity to cope with these changes.  Until now, 

technological evolution, the fact that some parts of the trunk networks had extra capacity, 

and improvements in efficiency (mainly scale economies) have allowed the continuous 

traffic increases to be absorbed without an impact on the economic model between 

customers and the various actors in the value chain. 

 

Challenges for the current economic model of the internet 

43. The current situation will not be sustainable in the future.  There is a serious disconnect 

between incurred cost and revenue, caused by traffic growth overall, balance of data flows 

and the incentives on those actors incurring costs and those benefiting from investments 

made by others.  There is thus a need to adapt revenue allocation across the actors in the 

value chain.  

44. Figure 1 above shows that while global IP traffic doubled from 2000 to 2008, it is going to 

increase 11-fold from 2000 to 2013.  The current system of financing networks is not the 

most appropriate to cope with these current and future challenges, mainly because ISPs‟ 

networks constitute a two-sided market, where neither end users or content providers, have 

the right incentives to use the networks efficiently: 

 End users support almost exclusively all network costs, with pricing models based 

mainly on flat rates, that encourage exponential traffic growth (see Figure 2), as 

there is no incremental cost to them for the traffic increase. End users are 
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generally conscious of paying more for more bandwidth, but they are not aware of 

the amount of traffic they generate. 

 Content and service providers have business models based mainly on advertising, 

that provide an important incentive for the increase in traffic, with no additional 

cost to them.  The greater the audience and the quality of the video is, the greater 

the number of potential advertising customers.  

Figure 2 : Mobile data revenue and traffic growth trends 

 

Source: Ofcom 

45. There is a need to increase capacity of the networks, with the associated investment 

requirement, but at the same time revenues are broadly flat due to current pricing models 

(on all sides of the market). 

46. It is clear from Figure 2 above that changes are needed to the Internet‟s economic model to 

re-align incentives in order to stimulate investment, improve the efficiency of those 

generating traffic and foster the development of new services to consumers and content 

providers. 

47. Changes might include: 

a. A change in the structure of end-users tariffs, making users more sensitive to the 

amount of traffic generated.  O2 has recently offered customers the opportunity to 

choose from a range of capped data tariffs to provide them with tariffs more 

tailored to their requirements.   However, the gap between revenues and costs is 

very unlikely to be resolved only by changing end user tariffs. For example, end 

user tariffs are unlikely to incentivise content providers to use more efficient 

encoding techniques, or to cache data more effectively. Relying solely on end 

users to bear the costs would also appear to be inequitable, as content providers 

too benefit from the network services funded by end users. Furthermore, final 

users‟ monthly expenditure on broadband (and other communications services) is 

not expected to increase significantly for most of the households in the future. 

Therefore a change of the structure of end-users tariffs can only be a part of the 

solution. 
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b. The development of new wholesale models where content providers contribute to 

the costs associated with transport traffic in the operators‟ networks would 

incentivise content providers to use the networks more efficiently. 

48. Where in the past we have seen capacity bottlenecks arise in the network world, they have 

largely been solved by changes in the industry operating model and technical / service 

innovation.  Indeed, innovation in the ICT sector has in part been driven by the search for 

the most efficient means of balancing the costs of processing, content storage and data 

transfer, for example: 

a. Client-server versus mainframe architectures; 

b. Thin client / fat client; 

c. Self storage of data versus cloud computing. 

49. The option to have enhanced offerings and managed services to end users and content 

providers, must be part and parcel of any solution. Such enhanced services will help to 

better tailor the products to users‟ needs and allow differential contribution to the funding of 

networks by services that make differential demands on those networks.  

50. The issues we describe above relate to the funding model for the Internet, rather than the 

openness of the Internet to its users.  All users will suffer if the Internet funding model is not 

sustainable.  The focus must be on enhancement of the current product set and operating 

model, it is important not to confuse this with the debate on the openness of the Internet 

and so-called “fundamental freedoms”.  

 

The market will determine the correct value allocation across a complex network of networks 

51. It is the responsibility of all stakeholders to work on a future model that overcomes the 

constraints of the current one. Telefónica believes that one vital component is that content 

providers have incentives to make an efficient use of the networks and improve the 

network‟s business case for continued investment in a better experience for customers.  It is 

difficult to say now what solutions will be the most appropriate or will succeed, but what is 

important is that flexibility to find new business models is not undermined by any NN 

regulation.  

52. As Ofcom observes at §4.29, “the introduction of wholesale charging could be consistent 

with an efficient market outcome”.  Telefónica believes that it would be unwise for 

policymakers to attempt to regulate ex ante, and thereby risk a market outcome with sub-

optimal efficiency. 

53. There are many different actors in the complex value chain discussed by Ofcom at Annex 1 

of the consultation.  All of these actors are protected by or subject to competition law and 

national consumer protection measures.  It is only one sub-set of these actors which is 

subject to the Common Regulatory Framework („CRF‟), that is the Electronic 

Communications Service („ECS‟) providers. 
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54. In such a complex ecosystem, the presumption must be to “regulate” all evenly, i.e. to rely 

on ex post competition powers and national consumer measures.  Policymakers should not 

be tempted to use the CRF to regulate just ECS providers, in order to “manage” the way the 

wider ecosystem operates, through indirect means arising from the regulation of just one 

end of the value chain. 
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VI. COMPETITIVE EFFECTS AND DISCRIMINATION 

 

Market power and competitive bottlenecks 

55. Ofcom introduces two concepts into the discussion, which Telefónica believes are highly 

relevant. The existence, or not, of market power and the creation of economic bottlenecks. 

56. The discussion of market power is presented in general terms, and Ofcom is careful to 

avoid the discussion of threshold (see footnote 25).  However, Telefónica believes that the 

issue of market power is at the heart of the consideration of whether any form of ex post or 

ex ante intervention can be applied (should it be required). 

57. All actors in the internet value chain are subject to competition law and the potential for ex 

post intervention following normal competition analysis steps (market definition, assessment 

of market position and identification of anti-competitive behaviour).  The CRF has been 

carefully constructed to build on the existing competition law practice, albeit applicable to 

just a subset of these actors, ECS providers. 

58. Telefónica believes that it would be unnecessary and highly retrograde to seek to intervene 

in Internet markets where a specific competition law issue has not been identified or where 

it has not been shown that the conditions for regulatory intervention have been met. When 

relying on the existing legal framework, there must be a reliance on competition law in the 

first instance in order not to discriminate against ECS providers.  Policymakers must resist 

the urge to re-regulate the regulated, just because the tools are readily at hand13.    

 

Lack of vertical integration means there are limited incentives for exclusionary behaviour 

59. Ofcom highlights that there are in fact few examples of vertically integrated operations in the 

UK and that as UK retail markets are effectively competitive “market power” does not exist 

to any meaningful extent. 

60. If ISPs block access to content that consumers value, or degrade the delivery of that 

content then, if switching processes are effective and information is transparent (see §4.21), 

consumers will punish their ISP by taking their business elsewhere. 

                                                      
13

 Recital 5 of the Better Regulation Directive (2009/140/EC of 25 November 2009) amending the 2002 Framework, 

Access and Authorisation Directives provides that the aim is progressively to reduce ex-ante sector specific rules 

as competition in the markets develops and, ultimately, for electronic communications to be governed by 

competition law only.  Considering that the markets for electronic communications have shown strong competitive 

dynamics in recent years, it is essential that ex-ante regulatory obligations only be imposed where there is no 

effective and sustainable competition. (emphasis added).  The Framework Directive (2002/21/EC of 7 March 2002) 

as amended maintains at recital 27 that it “is essential that ex ante regulatory obligations should only be imposed 

where there is not effective competition, i.e. in markets where there are one or more undertakings with significant 

market power, and where national and Community competition law remedies are not sufficient to address the 

problem. …” See also Article 8(5)(f) of the amended Framework Directive.  Finally, Article 8(4) of the amended 

Access Directive maintains the requirement that any SMP obligations imposed must be based on the nature of the 

problem identified, proportionate and justified in the light of the Article 8 objectives. 
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61. Finally, the implementation of the new Directives package includes (as Ofcom highlights) a 

series of measures designed to augment consumer rights and increase transparency.  

Telefónica believes that in essence this issue has been addressed, at least in a UK context. 

 

Innovation in services to content providers 

62. As we discuss above, the fact that the Internet is a two sided market presents opportunities 

for consumers, content providers and network operators.  It will stimulate the development 

of new network products and allow for further investment in infrastructure to the benefit of all 

players in the value chain.  It is illogical for some content providers (for example the BBC) to 

consider that the cost of carriage incurred by ISPs for the traffic delivered by ISPs is 

irrelevant to them.  We note in this regard that: 

a. Project Canvas includes a rate card for cost of carriage by ISPs, whereas the 

Internet currently does not.  This is inconsistent; and 

b. We believe that the BBC‟s position is a result of its funding model and current 

distribution strategy, rather than a principled position on net neutrality: it has a 

fixed budget (the licence fee) so carriage costs would detract from the amount it 

can dedicate to content production / acquisition. 

 

Investment incentives 

63. At §§4.41-4.50 Ofcom presents a discussion of investment incentives in a two sided market, 

such as the Internet.  In particular, it sets out the concern voiced by some that new niche 

content providers might not emerge in a two speed Internet – with “best efforts” connectivity 

being inferior to prioritised “toll roads” offered by ISPs for a price. 

64. Some have argued, particularly in the US, that the provision of upstream managed services, 

based on traffic management technology, might limit the ability of new innovative start-ups 

to compete on the Internet.  It is claimed that these start-ups would struggle to compete with 

applications provided by larger organisations over managed services offered by ISPs.  This 

might, it is argued, give rise to a situation whereby powerful Internet brands might be able to 

use these managed services to stifle the innovation that is prevalent on the Internet today.  

Telefónica believes that the direct converse is in fact the case. 

65. The large Internet application providers already have a differentiated position from the “two 

guys in a garage” operations.  The likes of Google et al have the funds and scale to invest 

in network infrastructure of their own (e.g. CDNs), facilities that may not be available to new 

entrants.  By contrast, the nature of managed network services is that they can be provided 

by operators to many parties, adapting to the scale of those parties.  Furthermore, where 

applications providers are small, aggregators tend to emerge to service their particular 

requirements.  We have seen this time and again in network industries (e.g. premium rate 

services).  
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66. Perversely, the “net neutrality” rules preferred by some existing Internet applications 

providers (ie to restrict or outlaw managed network services) may have the effect of 

cementing the existing market positions of today‟s Internet brands at the expense of future 

innovative entrants with lower scale. 

67. Telefónica believes that if there is a “market power” problem to address amongst content 

providers, any appropriate intervention should be directed to those content providers and 

those markets in which the problem arises. Policymakers must not place regulatory 

obligations on ECS providers, in order to give effect to particular outcomes in other parts of 

a complex ecosystem, where regulators do not have ex ante powers.  
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VII.  TRANSPARENCY 

 

68. Ofcom states at §5.2 of the consultation that “we believe that a lack of transparency around 

traffic management may already be emerging as an issue for consumers.”  At §§5.14-5.19 it 

refers to the concerns which led to the introduction of the code of practice on broadband 

speeds.  This appears to O2 to conflate two different issues.   

a. The issues addressed in the code are the potential for mismatch between what 

consumers are being told and what they experience.  This is evidenced by the 

section heading “Some felt that the speeds received were not what they 

expected….”; whereas 

b. Information regarding traffic management techniques is described as difficult to 

articulate in an effective manner and it is noted that the provision of excessive or 

unclear information disclosure can have “its own drawbacks as it can be ineffective 

at best and even increase consumer confusion”. 

69. These issues are distinct and should not be conflated.  (a) is about experience not matching 

up to consumers‟ expectations based on contractual commitments, whereas this discussion 

document is concerned with effective communication of a difficult subject (b).  Ofcom 

cannot simply make the leap from evidence about (a) to suggest that traffic management is 

an issue giving rise to consumer complaints. 

70. O2 agrees with Ofcom that transparency as to traffic management practices is important.  

However, it is only going to be an issue going forwards.  At present, no evidence that would 

justify regulatory intervention has been presented.  While we welcome Ofcom‟s early 

identification of this potential problem, the proportionate means of addressing it is to 

encourage self-regulatory solutions, as there is no evidential basis to intervene now. 

71. We therefore welcome and endorse the position put forward by the Mobile Broadband 

Group, which we see as a proportionate step to secure transparency as the use of traffic 

management begins to affect consumers in the future.   

 

How can information on traffic management be presented so that it is accessible and meaningful 

to consumers, both in understanding any restrictions on their existing offering, and in choosing 

between rival offerings? Can you give examples of useful approaches to informing consumers 

about complex issues, including from other sectors? 

72. There is a wide divergence in approaches between ISPs.  Some provide a considerable 

volume of information, for example:  

a. Virgin Media http://allyours.virginmedia.com/html/internet/traffic.html  

b. Plusnet 

http://www.plus.net/support/broadband/speed_guide/traffic_management.shtml 

http://allyours.virginmedia.com/html/internet/traffic.html
http://www.plus.net/support/broadband/speed_guide/traffic_management.shtml
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73. By contrast, for some operators, such as O2, one of the „differentiating‟ factors of which is 

our “tone of voice”, ie the way we communicate with our customers, focus on simplifying the 

message into a digestible form14. 

“We optimise our Access network by traffic type. During the busiest times of day (typically the 

afternoon and evening) we shape Peer to Peer (P2P), Rapidshare and Megaupload traffic to a 

maximum throughput of 50kbps. This will limit these types of traffic during peak time and free 

up capacity on our links.  

Additionally, to give priority to traffic that most customers just can't wait for we have applied a 

Quality of Service (QoS) queuing system to prioritise traffic. That means streaming traffic gets 

ahead of browsing which in turn gets ahead of P2P. This will be applied during peak times 

from 12pm-2am.” 

74. Others, including  O2‟s brand Be*, seek to differentiate themselves precisely by not traffic 

shaping15.  Clearly to place informational obligations on these companies would be a 

disproportionate response to any perceived transparency problem. 

75. What is clear is that the market has led to different informational approaches, all of which 

deal with elements of the complex issue we describe above. 

76. The real issue, as Ofcom highlights at §5.8 in the consultation, is ensuring that consumers 

can compare traffic management practices when making initial purchasing and switching 

decisions.  It identifies that reducing the frictional costs in providing relevant and timely 

information for the switching process will bolster the effect of retail competition and thereby 

limit on any potential anti-competitive effects from the use of traffic management. 

77. There is already a range of information agents such as price comparison sites which 

specialise in making complex information comparable with a view to assisting customers to 

make switching decisions.  O2 believes that Ofcom should encourage industry to provide 

information in a form such that information agents can readily build on it to assist 

consumers in making their switching decisions.  We note that Ofcom has suggested that 

such information agents do not always present information in an objective manner.  We 

believe it is important that any transparency measures put in place by participants in any 

code are presented objectively by information agents, and we look forward to working with 

that sector to secure that outcome. 

78. The financial services sector is a useful example of where the information associated with 

complex products that have the potential to mislead or be miss-understood has been made 

more consumer-friendly.  The use of “key facts illustrations” and their standardisation, has 

allowed information agents to reduce consumers‟ switching costs, whilst maintaining the 

freedom of financial institutions to market and communicate their products in a way that is 

consistent with their “tone of voice”. 

                                                      
14

 https://service.o2.co.uk/IQ/SRVS/CGI-

BIN/WEBCGI.EXE/,/?St=348,E=0000000002761706841,K=3747,Sxi=5,T=Broadband_HomeNew_Tab2,ts=Care2_5

_Customer,question=ref(User):str(Broadband),cmd=new,&tab=2  
15

 https://help.bethere.co.uk/help/joining/traffic_shape  

https://service.o2.co.uk/IQ/SRVS/CGI-BIN/WEBCGI.EXE/,/?St=348,E=0000000002761706841,K=3747,Sxi=5,T=Broadband_HomeNew_Tab2,ts=Care2_5_Customer,question=ref(User):str(Broadband),cmd=new,&tab=2
https://service.o2.co.uk/IQ/SRVS/CGI-BIN/WEBCGI.EXE/,/?St=348,E=0000000002761706841,K=3747,Sxi=5,T=Broadband_HomeNew_Tab2,ts=Care2_5_Customer,question=ref(User):str(Broadband),cmd=new,&tab=2
https://service.o2.co.uk/IQ/SRVS/CGI-BIN/WEBCGI.EXE/,/?St=348,E=0000000002761706841,K=3747,Sxi=5,T=Broadband_HomeNew_Tab2,ts=Care2_5_Customer,question=ref(User):str(Broadband),cmd=new,&tab=2
https://help.bethere.co.uk/help/joining/traffic_shape
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79. O2 believes that both the fixed and the mobile industry should work towards a common “key 

facts illustration” standard that would supplement the way in which they choose to 

communicate directly to their customers.  Making this information available to third party 

information agents would, we believe, allow the information agent market to undertake the 

very behavioural experimentation that Ofcom proposes at §§5.41-5.45 of the discussion 

document.  We do not believe that a “study” into this is required.  Leave the presentation of 

information in a comparable form to the market and the providers with proven track-records 

in undertaking that function for consumers. 

 

How can compliance with transparency obligations best be verified? 

80. As Ofcom points out at §5.9 the use of traffic management techniques may be hard for 

consumers to identify, amongst the wide range of factors that will affect service 

performance, particularly in mobile networks. 

81. Therefore, periodic reviews of compliance with a common code of practice on this subject 

either by industry bodies or potentially Ofcom, would appear to O2 to be the approach that 

would ensure the operators were providing the relevant information to information agents 

via a standardised “key facts illustration”. 

82. O2 would strongly object to compliance verification being achieved via an extension of the 

current broadband speeds research by Samknows, carried out on behalf of Ofcom.  This 

approach to verification works in a discriminatory manner because only the largest ISPs are 

surveyed (and no mobile networks at all).  Consumers might therefore wrongly infer from 

the resultant press coverage that all ISPs are compliant16 with any industry code or 

conversely that those not mentioned are non-compliant.  Such research is also expensive 

and we do not believe that it would represent an efficient, effective or proportionate use of 

Ofcom‟s resources, to which O2 is a substantial contributor. 
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 It is instructive that the first major NN related case prosecuted by the FCC was Madison River 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-05-543A2.pdf which then served just 40,000 subscribers. 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-05-543A2.pdf

