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Section 1 

1 Executive Summary 
Introduction 

1.1 This statement sets out decisions designed to promote competition in the supply of 
telephone calls from fixed lines for the next three years (from 1 October 2013 to 30 
September 2016), under the European Framework for Electronic Communications.  
These decisions are important in furthering the interests of citizens and consumers.  

1.2 Despite the growth of mobile and online services, millions of us still make and receive 
telephone calls from fixed lines at home or at work. As a result, promoting effective 
competition between communications providers (CPs) that offer fixed line calls 
remains an important part of Ofcom’s work. 

1.3 The services covered in this statement are “fixed narrowband telephony services”, 
including retail services, in particular voice telephone calls, and wholesale services 
such as call origination and call termination, offered between CPs.1  

1.4 In this statement we present the conclusions of our review of the retail and wholesale 
markets for fixed narrowband telephony services in the United Kingdom. We explain 
how we are going to regulate these markets and the rules we are imposing on any 
company we have found to have significant market power (SMP).  

1.5 These new rules will replace the existing rules and will take effect from the date of 
this statement, and, in the case of the charge controls, from 1 October 2013. 

1.6 We have decided to impose controls on charges for wholesale call termination and 
wholesale call origination. We have concluded that wholesale call termination rates 
will be based on long run incremental costs (LRIC) and wholesale call origination 
rates on LRIC+2 with effect from 1 January 2014. 

This review 

1.7 On 17 May 2012 we published a ’call for inputs’ (‘May 2012 CFI’), seeking views on 
the proposed scope of our review.3 We received 12 responses from industry 
stakeholders, including BT and other fixed and mobile CPs.  

1.8 On 28 September 2012, we published a further consultation document: Narrowband 
Market Review – Consultation on possible approaches to cost modelling for the 
Network Charge Control for the period 2013-2016 (‘September 2012 consultation’). In 
that document, we sought views on how we might implement cost modelling for the 
purposes of setting charge controls for certain key markets in this review, should a 

                                                 
1 For a full list of markets considered see Section 2. 
2 The “+” includes both the common costs attributable to wholesale call origination and those common 
costs that are no longer recovered from wholesale call termination. 
3 Ofcom, Fixed Narrowband Market Review, Call For Inputs, 17 May 2012 - 
http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-call/ 

http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-call/
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charge control remedy be necessary.4 We received 13 responses from industry 
stakeholders, including BT and other fixed and mobile CPs. 

1.9 On 5 February 2013, we published a further consultation: Review of the fixed 
narrowband services markets – Consultation on the proposed markets, market power 
determinations and remedies (‘February 2013 consultation’). In that document we set 
out our proposals on market definition, SMP and remedies to address our proposed 
SMP findings. We received 35 responses from industry stakeholders, including BT, 
other fixed and mobile CPs, industry associations, standards bodies and private 
individuals.  

Summary of conclusions 

1.10 This document should be read in conjunction with our consultation documents in 
which our original analysis is set out in full. Our conclusions in this statement are 
drawn from that original analysis and careful consideration of the responses received 
to our consultations.  

1.11 In this market review we conclude that: 

• The fixed voice retail calls markets in the United Kingdom excluding the Hull 
Area, remain effectively competitive and no company holds a position of SMP;  

• In the Hull Area, although KCOM’s market share remains high both in retail 
residential and in retail business fixed calls, we consider that ex post competition 
law is sufficient to address any competition concerns at the retail level. We are 
therefore removing all remaining ex ante regulation in the relevant markets at the 
retail level;  

• BT has SMP in the provision of wholesale call origination in the United Kingdom 
excluding the Hull Area, and:  

o we are imposing access and non-discrimination remedies; 

o a charge control is an appropriate remedy; 

o we are removing BT’s obligation to offer carrier pre-selection (CPS)5 and 
indirect access (IA)6 where BT’s retail arm7 provides the retail access line;8 
and 

o for calls to non-geographic numbers, we require that BT provides number 
translation service (NTS) call origination, until our separate review of these 
non-geographic calls services is completed and the resulting changes to the 

                                                 
4 Ofcom, Narrowband Market Review, Consultation on possible approaches to cost modelling for the 
network charge control for the period 2013-2016, 28 September 2012 - 
http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review/ 
5 CPS is the facility offered to customers that allows them to opt for certain defined classes of call to 
be carried by an operator selected in advance without having to dial a routing prefix or follow any 
other different procedure to invoke such routing. 
6 IA is the facility offered to BT’s retail customers that allows them to access the services of any 
interconnected CP, but on a call-by-call basis by dialling a carrier selection code. 
7 This includes the divisions of BT known as BT Retail and BT Global Services. 
8 “Sunset” provisions for the current CPS and IA obligations on BT of 12 months will apply as a 
transition period to allow CPs to adapt to this change. This is explained in paragraphs 5.308 and 
5.310 respectively. 

http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review/
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regime have been implemented. BT’s charges for the retailing activities 
associated with these services will be capped at their current levels (in real 
terms) until then.9 10 

• In the Hull Area, KCOM has SMP in the provision of wholesale call origination, so 
we are imposing a requirement to provide network access on fair and reasonable 
terms. We do not consider that a charge control is required. We are removing 
KCOM’s obligation to offer CPS and IA where KCOM’s retail arm provides the 
retail access line11; 

• Each CP that connects calls to its own customers has SMP in respect of the 
market for the supply of wholesale call termination to those numbers. For BT we 
are setting a range of remedies including a charge control based on the long-run 
incremental costs (LRIC) of wholesale call termination. For all other CPs, 
including KCOM, we are imposing a requirement to provide access on fair and 
reasonable terms and conditions, including charges; 

• For single transit, we consider that ex ante regulation is no longer appropriate on 
the basis that ex post competition law is sufficient to address any competition 
concerns that might arise. We are therefore removing all remaining ex ante SMP 
regulation in this market;  

• BT is required to provide interconnect circuits on reasonable request and charges 
for interconnect circuits will be charge-controlled; and 

• KCOM is required to provide interconnect circuits on reasonable request but no 
charge control will apply to such provision. 

1.12 In setting charge controls for wholesale call origination and termination, we have 
estimated the forward-looking cost of providing wholesale services based on a Next 
Generation Network (NGN) model using the internet protocol (IP).  

1.13 The charge controls for the provision of wholesale call termination will be based the 
LRIC of providing the service.  We explain in more detail in Section 8 of this 
document, why we are capping FTRs at LRIC. This LRIC cap will be based on our 
NGN cost model and the LRIC cap will apply from 1 January 2014.  

1.14 This approach will lead to FTRs falling from an average of 0.219ppm in 2012/13 (in 
2012/13 prices) to 0.034ppm by 1 January 2014 (in 2012/13 prices). 

1.15 This reduction in the maximum permitted FTR will be achieved via: 

• A charge control to limit FTRs for BT; and  

                                                 
9  Since the non-geographic reform proposes an unbundled tariff remedy to be implemented by early 
2015 we believe that we do not require the NTS call origination condition after that time. (See 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/)    
10 BT is currently required to provide call origination which allows its retail customers to call the non-
geographic numbers of other providers. BT is allowed to retain the costs of call origination at the 
charge controlled rate, plus an additional retention for the costs of providing the retail service (called 
the Retail Uplift). A further allowance for bad debt arising on calls to premium rate numbers is also 
allowed.  
11 A “sunset” provision for the current IA obligation on KCOM of 12 months will apply as a transition 
period to allow CPs to adapt to this change. There will be no sunset transition period for CPS for 
KCOM. This is explained in paragraphs 5.313 onwards. 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/
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• other designated CPs to offer fixed call termination at a fair and reasonable rate 
(which will be presumed to be met when the rate is no higher than the level of the 
charge control imposed on BT). 

1.16 In relation to wholesale call origination, we have concluded that charge controls 
should be based on LRIC plus an appropriate mark up for common costs. In Section 
8 of this document we explain why it is appropriate for wholesale call origination to 
recover the common costs unrecovered from setting FTRs at LRIC.     

1.17 This approach will lead to wholesale call origination rates moving from an average of 
0.245ppm in 2012/13 (in 2012/13 prices) to 0.400ppm by 1 January  2014 (in 
2012/13 prices) and falling to 0.372ppm (in 2012/13 prices) in the final year of the 
charge control.12  

1.18 A summary of the caps for the period 1 October 2013 to 30 September 2016 is 
provided in Table 1.1 and a summary of our decisions in relation to remedies is 
provided in Table 1.2.  

Table 1.1 – X-values (pence per minute (ppm) real values are in 2012/13 prices) 

    2012/13 2013/1413 2014/15 2015/16 

    Actual Forecast Forecast Forecast 

    Real Real Real Real 
Termination           

      
 

ppm cap 
Value of X in the 
RPI+X formula 

0.219 0.034 0.033 0.032 

 NA -87.3% -3.0% -3.1% 

Origination           

      
 

ppm cap 
Value of X in the 
RPI+X formula 

0.245 0.400 0.386 0.372 

 NA 65.4% -3.6% -3.7% 

ISB14             

      

 Cap  
0%  

+10% subcap 
0%  

+10% subcap 
0%  

+10% subcap 
NTS retail uplift         

 
Value of X in the 
RPI+X formula  RPI-0 RPI-0 RPI-0 

 

                                                 
12 The new charge control on wholesale call origination will also include the contribution to costs 
previously recovered through BT’s separate Product Management, Policy and Planning (PPP) charge.  
13 For 2013/14 these rates will apply from 1 January 2014. Prior to this date, all rates will be frozen at 
their current level. 
14 These are the controlling percentages, i.e. the charge control formula is not index linked. 
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Table 1.2 - Summary of remedies 

Market Obligations15 

Wholesale call 
origination 

BT:  

• Requirement to provide network access on reasonable request 

• Requests for new forms of network access 

• Requirement not to unduly discriminate 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

• Transparency as to quality of service 

• Cost accounting 

• Accounting separation 

• Requirement to provide NTS wholesale call origination16 

• Charge control (call origination and NTS call origination) 

KCOM:  

• Requirement to provide network access on reasonable request 

• Requirement not to unduly discriminate 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

• Accounting separation 

Wholesale call 
termination 

BT:  

• Requirement to provide network access on reasonable request 

• Requirement not to unduly discriminate 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

• Cost accounting  

• Accounting separation  

• Charge control 

All other CPs that provide call termination: 

• Requirement to provide network access on reasonable request17 

• Requirement to notify charges 

                                                 
15 The obligation on BT and KCOM to provide Indirect Access is removed. However, a sunset clause 
of 12 months will allow CPs to make alternative arrangements. 
16 This covers the interim period between the conclusion of this review and current charge control and 
the commencement of the new regime for non-geographic calls which is anticipated to be early-2015. 
17 This includes fair and reasonable terms, conditions and charges with guidance, as explained in 
paragraphs 6.124 to 6.131 and paragraphs 6.213 to 6.226. 
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Interconnect circuits BT:  

• Requirement to provide network access on reasonable request 

• Requests for new network access 

• Requirement not to unduly discriminate 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

• Cost accounting  

• Accounting separation  

• Transparency as to quality of service 

• Charge control 

KCOM: 

• Requirement to provide network access on reasonable request 

• Requirement not to unduly discriminate 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

 
 

 

 



Review of the fixed narrowband services markets 
 

7 

Section 2 

2 Background 
Introduction 

2.1 In this section we set out the scope of the statement, the regulation currently in place, 
and summarise the changes that have occurred in the market since the last review. 
We also describe the process we have adopted in defining the markets in this review 
and the legal framework pertaining to the market review process.18 

2.2 Under the revised Article 7 of the Framework Directive19,20 National Regulatory 
Authorities (NRAs) are required to notify their draft decision to the European 
Commission (EC), BEREC and other NRAs upon completion of their own domestic 
consultation and having taken account of all stakeholder responses. The EC, BEREC 
and other NRAs may make comments within a month. The notifying NRA needs to 
take utmost account of any EC and BEREC opinions. 

2.3 Therefore, having taken account of consultation responses and having made 
modifications in the light of these comments, we are notifying our intended measures 
and an explanatory Statement setting out the reasons for them to the EC, BEREC 
and the regulatory authorities in every other member state under section 48B of the 
Communications Act 2003. This draft Statement comprises that notification. 

Scope of this statement 

2.4 This document sets out which ex ante SMP regulation Ofcom, following consultation, 
has decided to impose in the markets for the provision of fixed narrowband voice 
services in the United Kingdom for the period 1 October 2013 to 30 September 2016.  

2.5 Existing remedies in these markets are withdrawn21, although we have allowed a 
period of transition where appropriate.  

2.6 In this review we have considered the markets and services listed in Table 2.1. 

                                                 
18 Further detail on the legal framework is set out in Annex 13 – Regulatory Framework. 
19 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0037:0069:EN:PDF 
20 The revised framework was transposed into UK law by the Electronic Communications and 
Wireless Telegraphy Regulations 2011 which came into force on 26 May 2011 and amended the 
Communications Act 2003. This notification requirement is implemented by Section 48B. 
21 The current charge controls expire on 30 September 2013. 
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Table 2.1: The markets and services considered in this review 
Market Services 

Retail market Residential fixed narrowband calls 
Business fixed narrowband calls 

Wholesale market Wholesale call origination on a fixed narrowband network 
Wholesale fixed geographic call termination 
Local-tandem conveyance and transit (“LTC/LTT”) 
Wholesale transit services – Inter-tandem conveyance and 
transit (“ITC/ITT”) 
Wholesale transit services – single transit (“ST”) 

Services related to the 
wholesale markets 

Interconnect circuits 
Product management, policy and planning (“PPP”) 

 

Services considered in this review 

2.7 The wholesale components that are required to provide retail calls products are call 
origination, call termination and the various conveyance and transit services that 
provide connectivity across narrowband networks. Figure 2.1 shows such services 
within the context of BT’s current time division multiplex (TDM) network. Other CPs 
may structure their TDM networks differently. In particular, in other networks, the 
remote concentrator unit (RCU) is less likely to be physically remote from the digital 
local exchange (DLE). Additionally, there is less likely to be separate local and 
tandem network layers. 
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Figure 2.1: Network services considered in the wholesale fixed narrowband services 
markets review as applied to the existing BT network 

 

2.8 Figure 2.2 shows wholesale call origination and wholesale call termination services in 
the context of a typical next generation network (NGN), which has a different 
structure to TDM networks.  

Figure 2.2: Network services considered in the wholesale fixed narrowband services 
markets review as applied to a typical NGN 
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NGNs and postponement of NGN deployment by BT 

2.9 The current public switched telephone network (PSTN) is based on technology 
developed and deployed over the past 25 to 30 years. Initially, CPs deployed TDM 
networks but, in the United Kingdom, a number of CPs have invested in NGNs. 
NGNs are generally based on internet protocol (IP) packet technology. They convey 
multiple services (broadband and media services in addition to telephony) over the 
same all-IP transport platform. From the CP’s perspective, NGNs can offer a number 
of potential benefits including cost savings due to the economies of scale and scope 
inherent in a single converged network, increased efficiency of network operations 
and the potential for innovative services. 

2.10 BT set out proposals for its NGN – which it called 21CN - early in 2004. At the time, 
BT envisaged that a substantial volume of PSTN traffic would have migrated onto 
21CN by 2009. However, in 2009 BT reviewed its plans for deployment of the project 
in relation to voice services. BT’s migration of voice services has not occurred and, to 
our knowledge, it is now unlikely that any such migration to 21CN will take place in 
the time period considered in this market review. While BT has not moved to an NGN 
for voice services, a number of CPs competing with BT are using NGNs.  
Consequently, we have considered the impact of the deployment of NGNs over the 
period of this review. 

Previous market reviews  

2.11 We last reviewed narrowband services markets in 2009 (‘the 2009 review’), issuing a 
statement for fixed narrowband retail services22, and two statements for fixed 
narrowband wholesale services (the ‘2009 wholesale review’).23 In 2009, we also 
separately published our decision in relation to the network charge controls.24 As a 
result of the 2009 review we commenced a review of the NTS retail uplift and the 
PRS bad debt surcharge, publishing a statement in 2011.25 In this document, our 
decisions in relation to retail and wholesale market reviews and our decisions in 
relation to the associated charge controls (the NCC, NTS retail uplift and the PRS 
bad debt surcharge) are included in a single statement.  

2.12 In the 2009 retail review we found that the retail markets for narrowband services 
were competitive in the United Kingdom excluding the Hull Area, but that KCOM had 
SMP in the supply of these services in the Hull Area.   

                                                 
22 Ofcom, Fixed Narrowband Retail Services Markets- Identification of Markets and Determination of 
Market Power, Statement, 15 September 2009; 
http://stakeholders.ofcom.org.uk/consultations/retail_markets/statement/ 
23 Ofcom, Review of the Fixed Narrowband Services Wholesale Markets- statement on the markets, 
market power determinations and remedies including further consultation, 15 September 2009; 
http://stakeholders.ofcom.org.uk/consultations/wnmr_statement_consultation/summary, and Ofcom, 
Review of the fixed narrowband services wholesale markets - Further statement on wholesale transit 
markets and remedies in the wholesale call termination market, 5 Feb 2010; 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/state
ment.pdf  
24 Ofcom, Review of BTs Network Charge Controls – Explanatory statement and notification of 
decisions on charge controls in wholesale narrowband markets, 15 September 2009; 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nccstatement.pdf  
25 Ofcom,  Wholesale charges for number translation services and premium rate services – NTS retail 
uplift charge control and PRS bad debt surcharge, 20 July 2011; 
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-
uplift/statement/NTSRU_statement.pdf 

http://stakeholders.ofcom.org.uk/consultations/retail_markets/statement/
http://stakeholders.ofcom.org.uk/consultations/wnmr_statement_consultation/summary
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nccstatement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
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2.13 In the 2009 wholesale review we assessed the markets for wholesale call origination 
and wholesale call termination. In these markets, BT and KCOM had SMP in 
wholesale call origination on a fixed narrowband network and each individual CP had 
SMP in the market for fixed geographic call termination on its own network. 

2.14 The 2009 review also included analogue and digital (ISDN2 and ISDN30) exchange 
line services. While we have included calls made to/from analogue, ISDN2 and 
ISDN30 lines in this market review, we have not included the access elements of 
these services, as we consider that it is more appropriate to review such access 
services under the fixed access market review which commenced in late 2012.26 

2.15 In our 2009 reviews we also identified and assessed interconnect circuits, and BT’s 
product management, policy and planning (PPP activities)27 related to regulated 
products. Although these areas were not considered markets in themselves, they are 
related to the provision of regulated products in the markets covered by the review. 
We therefore imposed regulatory obligations to ensure the effectiveness of the rules 
placed on regulated products. 

2.16 In relation to transit and conveyance services, in our 2009 reviews we found SMP in 
the market for single transit (ST), and imposed remedies, while we deregulated the 
market for local-tandem conveyance (LTC) and transit (LTT) services.  

2.17 In addition, we have on several occasions conducted market reviews which have 
considered the competition problems associated with call termination in the mobile 
market and we have concluded that a charge control was necessary to address the 
competition concerns identified.28 

2.18 A summary of the outcome of the 2009 reviews is set out in Table 2.2.  

                                                 
26 Ofcom,  Fixed Access markets review wholesale local access, wholesale fixed analogue exchange 
lines, ISDN2 and ISDN30 Consultation, 3 July 2013 -  
http://stakeholders.ofcom.org.uk/consultations/fixed-access-market-reviews/  
27 PPP includes administration overheads, marketing activities directly related to the regulated 
service, customer service management for these services and billing and finance activities. 
28 The most recent review and charge control was set in the Mobile Call Termination Statement March 
2011 - http://stakeholders.ofcom.org.uk/consultations/mtr/statement, with the charge control as 
amended following the appeals to the Competition Appeals Tribunal (CAT) and Competition 
Commission (CC):  9th February 2012 http://www.competition-
commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-
appeals/final_determination.pdf. CAT judgment [2012] CAT 11 of 3rd May 2012 
http://www.catribunal.org.uk/238-7586/Judgment.html 
  

http://stakeholders.ofcom.org.uk/consultations/fixed-access-market-reviews/
http://stakeholders.ofcom.org.uk/consultations/mtr/statement
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.catribunal.org.uk/238-7586/Judgment.html
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Table 2.2: Summary of SMP findings and remedies imposed in 2009 

Retail Market Is there 
SMP? 

Remedies / Obligations Imposed 

Residential fixed 
narrowband calls 

Y 
(KCOM 

only) 

KCOM: No undue discrimination. Publication of charges. 
 

Business fixed 
narrowband calls 

Y 
(KCOM 

only) 
KCOM: No undue discrimination. Publication of charges. 

Wholesale Market   

Wholesale call 
origination on a 

fixed narrowband 
network 

Y 
(BT and 
KCOM) 

BT: Requirement to provide network access on 
reasonable request; requests for new network access; 
requirement not to unduly discriminate; basis of charges; 
requirement to publish a reference offer; requirement to 
notify charges; requirement to notify technical 
information; cost accounting; accounting separation; 
obligation to provide CPS; obligation to provide IA; NTS 
call origination29; and charge control.  
KCOM: Requirement to provide network access on 
reasonable request; requirement not to unduly 
discriminate; basis of charges; requirement to publish a 
reference offer; requirement to notify charges; 
requirement to notify technical information; cost 
accounting; accounting separation; obligation to provide 
CPS; and obligation to provide IA.   

Wholesale fixed 
geographic call 

termination 

Y 
(All CPs 
providing 

call 
termination 
including 
BT and 
KCOM) 

BT: Requirement to provide network access on 
reasonable request; requirement not to unduly 
discriminate; basis of charges; charge control; 
requirement to publish a reference offer; requirement to 
notify charges; cost accounting and accounting 
separation. 
KCOM: Requirement to provide network access on 
reasonable request; requirement not to unduly 
discriminate; basis of charges; requirement to publish a 
reference offer; requirement to notify charges; cost 
accounting and accounting separation. 
All other communication providers (CPs) that provide 
call termination: requirement to provide call termination 
on fair and reasonable terms, requirement to notify 
charges30. 

Local-tandem 
conveyance and 

transit 
N 

BT: Previously existing remedies continued where 
appropriate for 12 months after review before being 
lifted.31 

                                                 
29 The NTS call origination condition requires BT to provide services and requires that charges related 
to retailing these services comply with the NTS retail uplift charge control and, where applicable, the 
PRS bad debt surcharge.  
30 The requirement to notify charges was added following a further decision. Ofcom, Review of the 
Fixed Narrowband Services Wholesale Markets-further statement on the wholesale transit markets 
and remedies in the wholesale call termination market, 5 February 2010;  
31 SMP conditions were revoked in four phases, as follows: Immediately on publication of the 
statement; requests for new network access. On 1 January 2010; charge control. On 31 July 2012; 
cost accounting (for the financial year 2009/2010). On 15 September 2010; requirement to provide 
network access on reasonable request; requirement not to unduly discriminate; basis of charges; 
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Wholesale transit 
services – ST 

Y 
(BT only) 

BT:  Requirement to provide network access on 
reasonable request; requirement not to unduly 
discriminate; basis of charges; requirement to publish a 
reference offer; requirement to notify technical 
information; requirement to notify charges; and 
accounting separation. 

Services related to the wholesale markets 

Interconnect 
circuits   

BT: Requirement to provide network access on 
reasonable request; requests for new network access; 
requirement not to unduly discriminate; basis of charges; 
requirement to publish a reference offer; requirement to 
notify charges; requirement to notify technical 
information; cost accounting; accounting separation; 
transparency as to quality of service; and charge control. 
KCOM: Requirement to provide network access on 
reasonable request; requirement not to unduly 
discriminate; basis of charges; requirement to publish a 
reference offer; requirement to notify charges; 
requirement to notify technical information; cost 
accounting; and accounting separation. 

PPP  BT: Charge control. 
KCOM: n/a 

 

Developments since the last market review 

2.19 Since the previous market reviews, there have been a number of developments 
relevant to the narrowband markets considered in this review. We discuss these in 
detail in the relevant sections and provide a brief summary below.  

2.20 Since the 2009 review, the coverage of local loop unbundling (LLU)32 has increased 
and the shift from shared LLU (shared metallic path facility (SMPF)) to full LLU 
(metallic path facility (MPF)) has been significant. Both forms of LLU allow a CP to 
locate its own equipment in BT’s local exchanges to connect to BT’s local copper 
access network. However, SMPF only allows the CP to provide broadband services, 
with narrowband voice services still being provided over BT’s narrowband network. 
By contrast, MPF enables full control of services supplied over the copper access 
network to the end customer; including narrowband voice call services, so the CP is 
able to provide narrowband and broadband services without relying on BT’s 
narrowband network. This has led to more intense retail competition as discussed in 
Section 3. 

2.21 In April 2013 we published a policy position and consultation, Simplifying non-
geographic numbers,33(‘2013 NGCS review’) setting out our policy position on new 
rules for governing non-geographic calls services delivered to consumers using 
telephone numbers beginning with 03, 070, 08, 09 and 118. Using these telephone 
numbers, a wide range of services are offered to callers (consumers) by public and 

                                                                                                                                                     
requirement to publish a reference offer; requirement to notify charges; and requirement to notify 
technical information.  
32 LLU allows other CPs to physically take over (or share) BT’s existing copper lines between the local 
telephone exchange and the customer premises. 
33 Ofcom, Simplifying non-geographic numbers– Policy Position on the introduction of the unbundled 
tariff and changes to 080 and 116 ranges – 15 April 2013 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/ 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/


Review of the fixed narrowband services markets 
 

14 

private organisations. Delivering these services involves a diverse set of participants, 
joined in complex commercial relationships that have been shaped by, among other 
things, regulation. The links between our narrowband market review and the review 
of non-geographic numbers are discussed in sections 5 and 6.  

2.22 As some CPs in the UK operate NGNs (as explained in paragraphs 2.9 - 2.10  
above), we discuss some of the key features of NGNs and the differences between 
current narrowband networks and NGNs. In Annex 5, we assess some of the issues 
associated with migration from current networks to NGNs and the issues associated 
with interconnecting networks using different technologies.  

This market review 

• As noted in the executive summary of this statement, we published on 17 May 
2012 a ‘call for inputs’ (‘May 2012 CFI’) seeking views on the proposed scope of 
our review.  

• On 28 September 2012, we published a consultation entitled Narrowband Market 
Review – Consultation on possible approaches to cost modelling for the Network 
Charge Control for the period 2013-2016 (September 2012 consultation), seeking 
views on cost modelling based on NGN technology.34  

• On 5 February 2013, we published a consultation entitled Review of the fixed 
narrowband services markets – Consultation on the proposed markets, market 
power determinations and remedies (‘February 2013 consultation’). This 
consultation made proposals in relation to market definitions, market power 
assessments and remedies, including charge controls.  

2.23 Our analysis in this statement is based on the information we routinely collect on 
these markets while carrying out our duties, on stakeholder responses to the May 
2012 CFI, the September 2012 consultation, and the February 2013 consultation, 
and on a programme of bespoke market research for this review, discussions with 
industry stakeholders, data supplied by CPs in response to formal information 
requests covering network and financial data, and publicly available information 
(including material from investor presentations and analysts’ reports).35 

The February 2013 consultation  

2.24 In the February 2013 consultation, we sought stakeholders’ views on the preliminary 
conclusions of our review of the retail and wholesale markets for narrowband 
telephony services in the United Kingdom. In particular we asked stakeholders’ views 
on: 

i) the proposals for regulation of wholesale call origination, wholesale call 
termination, and interconnection services, including charge controls and a move 
to LRIC for the calculation of FTRs; 

ii) the choice of technology and the intention to model costs of an NGN rather than 
a network that uses TDM technology; 

                                                 
34 Ofcom, Narrowband Market Review, Consultation on possible approaches to cost modelling for the 
network charge control for the period 2013-2016, 28 September 2012 - 
http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review/ 
35 A full list of respondents to the February 2013 consultation and a list of sources of evidence that we 
have used in developing these proposals can be found in Annex 11 – Sources of Evidence 

http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review/
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iii) the economic features of our cost model – e.g. model calibration, cost recovery 
over time, etc;  

iv) the implementation of the proposed cost model design36, in particular, NGN 
configuration as supported by a report by CSMG published with our consultation;  

v) the proposals for deregulation of the ST market; and 

vi) the proposals for deregulation of KCOM in relation to retail services in the Hull 
Area. 

2.25 We received 35 responses to the consultation from stakeholders and industry 
bodies. In each section of this document we present a summary of the responses 
relevant to the issues raised in that section. We then present our final analysis of the 
relevant issues, adjusted where appropriate in the light of the consultation 
submissions and any new information we have received since the consultation.  

Regulatory framework 

2.26 The regulatory framework has its basis in five EU Communications Directives (‘the 
Directives’), each of which has been implemented into national legislation.37 It 
imposes a number of obligations on national regulatory authorities, such as Ofcom. 
One of these obligations is to carry out a market review. We set out the market 
review process, and the regulatory framework, in more detail in Annex 13. In this 
chapter we have set out, in summary, what the market review process involves. 

The market review process 

2.27 The review is carried out in three stages: 

i) we identify and define the relevant markets; 

ii) we assess whether the markets are effectively competitive, which involves 
assessing whether any operator has SMP in any of the relevant markets; and 

iii) we assess the appropriate remedies that should be imposed where there has 
been a finding of SMP, based on the nature of the competition problem identified 
in the relevant markets. 

2.28 In carrying out the review, we are obliged to define relevant markets “appropriate to 
national circumstances in accordance with the principles of competition law”.38 In so 
doing, we are also obliged to take “utmost account”39 of the EC’s Recommendation 

                                                 
36 We published a full description of the Network Charge Control  model in February alongside the 
February 2013 consultation; Ofcom, Review of the fixed narrowband services markets, Consultation, 
5 February 2013; http://stakeholders.ofcom.org.uk/consultations/nmr-13/ 
37 Recent amendments to the five EU Communications Directives were transposed into national 
legislation and came into effect from 26 May 2011. 
38 See Article 15(3) of the Framework Directive (Directive 2002/21/EC on a common regulatory 
framework for electronic communications networks and services, as amended). 
39 Ibid. 

http://stakeholders.ofcom.org.uk/consultations/nmr-13/
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on relevant product and service markets40 (‘2007 EC Recommendation’) and SMP 
Guidelines.41   

The 2007 EC Recommendation and its application to this review 

2.29 The 2007 EC Recommendation sets out product and service markets which, at the 
European level, the EC has identified as being susceptible to ex ante regulation. 
These markets are identified on the basis of the cumulative application of three 
criteria: 

• the presence of high and non-transitory barriers to entry; 

• a market structure which does not tend towards effective competition within the 
relevant time horizon; and 

• the insufficiency of competition law alone to adequately address the market 
failure(s) concerned. 

2.30 The requirement to define relevant markets appropriate to national circumstances 
means we are free to identify relevant markets in the United Kingdom as susceptible 
to regulation other than those in the 2007 EC Recommendation. However, where we 
do so, the 2007 EC Recommendation requires that for each relevant market we must 
show that the cumulative criteria are satisfied in order for regulation to be 
appropriate. 

The SMP Guidelines and their application to this review 

2.31 The SMP Guidelines include guidance on market definition, assessment of SMP and 
SMP designation. In 2002, Oftel produced additional guidelines on the criteria to 
assess effective competition based on the SMP Guidelines (’Oftel Guidelines’).42 In 
the relevant chapters below we set out how we have taken both the SMP and Oftel 
Guidelines into account in reaching our conclusion. 

Forward look 

2.32 Rather than just looking at the current position, market reviews look at how 
competitive conditions might change over the period covered by the review. For this 
review we have taken a forward look of three years, in line with the requirement in 
the Directives that ordinarily a market review should be conducted within three years 
of the previous review. 

2.33 This does not preclude our reviewing any of the markets sooner but in the absence of 
unforeseen developments, we anticipate that we will time the next market review to 
conclude before the end of September 2016. Therefore the charge controls that we 
are imposing in this statement will apply for a period of three years. 

                                                 
40 Commission Recommendation of 17 December 2007 on relevant product and services markets 
(2007/879/EC); http://eur-
lex.europa.eu/LexUriServ/site/en/oj/2007/l_344/l_34420071228en00650069.pdf  
41 Commission guidelines on market analysis and the assessment of significant market power under 
the Community regulatory framework for electronic communications networks and services (2002/C 
165/03). 
42 See www.ofcom.org.uk/static/archive/oftel/publications/about_oftel/2002/smpg0802.htm  

http://eur-lex.europa.eu/LexUriServ/site/en/oj/2007/l_344/l_34420071228en00650069.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2007/l_344/l_34420071228en00650069.pdf
http://www.ofcom.org.uk/static/archive/oftel/publications/about_oftel/2002/smpg0802.htm
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Impact assessment and EIA framework 

Impact assessment 

2.34 The analysis presented in this document constitutes an impact assessment as 
defined in section 7 of the Communications Act 2003 (‘the Act’).  

2.35 Impact assessments provide a valuable way of assessing the options for regulation 
and showing why the preferred option was chosen. They form part of best practice 
policy-making. This is reflected in section 7 of the Act, which means that, generally, 
we have to carry out impact assessments in cases where our conclusions would be 
likely to have a significant effect on businesses or the general public, or where there 
is a major change in Ofcom's activities. However, as a matter of policy Ofcom is 
committed to carrying out impact assessments in relation to the great majority of our 
policy decisions. For further information about our approach to impact assessments, 
see the guidelines, Better policy-making: Ofcom's approach to impact assessment.43  

Equality impact assessment 

2.36 Annex 12 sets out our equality impact assessment (EIA) for this market review. 
Ofcom is required by statute to assess the potential impact of all its functions, 
policies, projects and practices on race, disability and gender equality. EIAs also 
assist us in making sure that we are meeting our principal duty of furthering the 
interests of citizens and consumers regardless of their background or identity. 

2.37 Unless we state otherwise in this document, it is not apparent to us that the outcome 
of our review is likely to have any particular impact on race, disability or gender 
equality. Specifically, we do not envisage the impact of any outcome to be to the 
detriment of any group in society. Nor do we envisage any need to carry out separate 
EIAs in relation to race or gender equality or equality schemes under the Northern 
Ireland and Disability Equality Schemes. This is because we anticipate that our 
regulatory intervention will affect all industry stakeholders equally and will not have a 
differential impact in relation to people of different gender or ethnicity, on consumers 
in Northern Ireland or on disabled consumers compared to consumers in general. 
Similarly, we do not consider that our decisions will have a particular impact on 
consumers in different parts of the United Kingdom or on consumers with low 
incomes.  

Document structure 

2.38 This document sets out the scope of the review, our approach to the analysis, our 
findings and our decisions. The rest of this document is structured as follows: 

• Sections 3 and 4 cover retail markets and services; 

• Sections 5 to 7 cover market definition, assessment of SMP and remedies for the 
wholesale markets we analyse; 

• Sections 8 and 9 deal with issues relating to the choice of cost standard, cost 
recovery and cost modelling in relation to the charge controls we set; 

                                                 
43 Better Policy Making: Ofcom’s approach to Impact assessment, 21 July 2005 
(http://stakeholders.ofcom.org.uk/binaries/consultations/ia_guidelines/summary/condoc.pdf)   

http://stakeholders.ofcom.org.uk/binaries/consultations/ia_guidelines/summary/condoc.pdf
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• Section 10 covers our decisions in relation to interconnection and the group of 
products that facilitate the connection of the networks of different CPs; and 

• Section 11 covers the specific charge control remedy and addresses matters 
relating to basket design. 
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Section 3 

3 Market overview and developments in the 
United Kingdom 
Summary of our decision  

3.1 We have considered the state of competition in the retail markets for telephone calls 
from fixed lines, both business and residential, in the United Kingdom excluding the 
Hull Area (‘the United Kingdom’). We conclude that the markets for these services 
continue to be effectively competitive and are likely to remain so for the period 
covered by this market review.  

3.2 The rest of this section is set out as follows: 

• Introduction, including a description of the services considered in this section, an 
overview of the 2009 retail narrowband market review, and a discussion on the 
purpose of this review; 

• summary of our position in the February 2013 consultation; 

• summary of  responses to the February 2013 consultation in relation to retail 
competition; and  

• our analysis and conclusions, taking into account the responses to the February 
2013 consultation and recent market information. 

Introduction  

3.3 Telephone calls from fixed lines – or ‘narrowband’ services - are typically provided 
over analogue telephone lines for residential customers, while business fixed-line 
calls services can be provided over digital technologies (ISDN2 and ISDN30 lines) as 
well as over analogue lines.  

2009 market review 

3.4 In the 2009 retail review44, we defined separate markets for business and consumer 
telephone calls in the United Kingdom, and we found that these markets were 
effectively competitive. In particular, we found that BT no longer had SMP in respect 
of the market for retail fixed narrowband calls in either the residential or business 
sectors.  

3.5 In reaching this conclusion, we found that the regulated wholesale access and calls 
services CPS, IA, wholesale line rental (WLR) and LLU had allowed other CPs to 
compete with BT in offering telephone calls to consumers and business customers 
across the United Kingdom such that BT was no longer able to exercise SMP in the 
provision of retail services to consumers.  

                                                 
44 Ofcom, Fixed Narrowband Retail Services Market–- Identification of Markets and Determination of 
Market Power, Statement, 15 September 2009  
(http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/statement/statement.pdf) 

http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/statement/statement.pdf
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3.6 Consistent with the finding that BT no longer held SMP in business and residential 
narrowband calls, we revoked all existing SMP conditions in the relevant markets in 
accordance with section 84(4) of the Act.45  

The purpose of this review 

3.7 We are mindful that this is the first review of narrowband services since all 
regulations were revoked in retail fixed narrowband calls markets in the United 
Kingdom in 2009. Therefore, we have considered how de-regulation has affected 
competition and the interests of consumers.46 

3.8 In addition, we are considering in this review the state of competition for the delivery 
of wholesale services, including wholesale call origination47 and wholesale call 
termination.48 Because demand for wholesale services is derived from demand for 
retail products, it is important to understand the competitive conditions in the supply 
of retail telephone calls to inform our assessment of the wholesale markets.  

Our position in the February 2013 consultation 

3.9 In the February 2013 consultation we indicated that our provisional view was that 
both the business and residential retail fixed narrowband calls markets in the United 
Kingdom continue to be effectively competitive and are likely to remain so for the 
period covered by this market review.  

3.10 In reaching this view, we considered evidence from submissions to the May 2012 
CFI, as well as evidence from our ongoing monitoring of these markets, including our 
yearly Communications Market Reports (CMR) and Consumer Experience reports. In 
particular, we considered the following: 

• The retail market share of suppliers offering narrowband calls (in the residential 
and business markets); 

• the price of narrowband calls in real terms (to the extent that this could be 
robustly derived from the price of the complex retail bundles offered);  

• developments in the type of bundled offers being supplied; 

• the wholesale services which were purchased by retailers to enable them to offer 
narrowband calls (and lines), namely wholesale calls, CPS, IA, WLR, and LLU; 
and 

• trends in the supply of mobile services. 

 

 
                                                 
45 This meant the removal of the following remedies: the requirement to publish charges and terms 
and conditions and to notify any amendments to these within 24 hours and no undue discrimination. 
No retail price control had been in place since 2006 when Ofcom allowed this to expire. 
46 Where we have previously found markets to be competitive, as is the case in these markets, we are 
not required to conduct a review of the type contemplated by section 79 of the Act, and this review of 
retail services does not constitute a review as set out in section 79 of the Act. 
47 Refer to section 5 for a full discussion of competition in the supply of wholesale call origination. 
48 Refer to section 6 for a full discussion of competition in the supply of wholesale call termination. 
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Stakeholder responses to the February 2013 consultation 

3.11 Of the 35 responses to the February 2013 consultation, 11 respondents explicitly 
commented on matters relating to the proposals and analysis of the retail markets in 
the United Kingdom.49 

3.12 All of these 11 respondents agreed with our view that the retail narrowband markets 
had remained competitive since the last review. EE and [] also argued that 
wholesale remedies remained necessary to support retail competition. This is 
discussed in Section 5.   

3.13 However, three respondents (SSE, FCS and BT)50 raised points regarding the UK 
retail narrowband market definition. SSE argued that rather than reviewing 
narrowband and broadband markets, reviews should be focused on fixed line voice 
and data so that the narrowband review becomes a review of the provision of fixed 
line services. Ultimately, developments in the markets will lead to the relevant 
reviews being reviews of access and services. BT and FCS commented that 
increasing fixed-mobile substitution should warrant a revision of narrowband market 
definitions to bring mobile and fixed into a single relevant market. BT also submitted 
a report by DotEcon on trends in retail narrowband services, including a discussion of 
product bundles and substitutes.51 In this report, BT stated that Ofcom might not 
have sufficiently segmented the market to understand the substitutes available for 
business customers. 

3.14 BT submitted that the narrowband markets had become increasingly competitive 
since 2009, due to market convergence between fixed and mobile services, 
increased competition on the supply side, changing purchasing patterns by business 
customers and residential consumers, and the move towards increased purchases of 
bundles particularly by residential consumers. BT argued further that, because of 
increasing competition, it is no longer necessary to regulate certain wholesale 
products. These arguments are fully discussed in Section 5 in the context of our 
assessment of competition in the wholesale call origination market. 

3.15 We consider the trends raised by BT in the DotEcon report – where relevant - as part 
of our analysis of indirect constraints in relation to the wholesale markets considered 
in this review in Section 5. We also comment briefly in our discussion of bundles in 
this section (paragraphs 3.27- 3.35) on the evidence submitted by BT. 

                                                 
49 BT, [], EE, FCS, [], Invoco Ltd, Lanonyx, Lexgreen Services, TalkTalk, SSE plc and, Virgin 
Media. 
50 SSE plc, Response to the review of the fixed narrowband services markets consultation, April 2013; 
http://stakeholders.ofcom.org.uk/consultations/nmr-
13/?showResponses=true&pageNum=4#responses 
FCS, Review of the fixed narrowband services markets Issued 5 February 2013  
 FCS response, 2 April 2013  http://stakeholders.ofcom.org.uk/consultations/nmr-
13/?showResponses=true&pageNum=3#responses and BT response and annexes 1-10, April 2013; 
http://stakeholders.ofcom.org.uk/consultations/nmr-
13/?showResponses=true&pageNum=1#responses and; 
http://stakeholders.ofcom.org.uk/consultations/nmr-
13/?showResponses=true&pageNum=2#responses . 
51 BT, Annex 2, Narrowband Market Review, a paper prepared for BT by DotEcon, 28 March 2013; 
http://stakeholders.ofcom.org.uk/consultations/nmr-
13/?showResponses=true&pageNum=1#responses .  

http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=4#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=4#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=3#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=3#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=1#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=1#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=2#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=2#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=1#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=1#responses
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Our analysis and conclusions  

3.16 In this section we consider the trends discussed in paragraph 3.10 above. 

BT’s retail share has not increased for residential or business narrowband 
services since 2009 

Residential services 

3.17 BT’s retail share (by volume) of residential calls from a fixed line has continued to 
decline since the 2009 review, from 46% in Q1 2009 to 39% in Q1 2012 (see Table 
3.1).  

Table 3.1 Residential voice call volume share52  

BT Virgin Media TalkTalk Sky Others

Q1 2009 46% 17% [10-20]% [5-10]% [10-20]%

Q1 2010 41% 16% [10-20]% [5-10]% [10-20]%

Q1 2011 39% 15% [20-30]% [10-20]% [10-20]%

Q1 2012 39% 15% [20-30]% [10-20]% [10-20]%
 

Source: Ofcom/operators. Note: Includes estimates where Ofcom does not receive data from 
operators;53 excludes non-geographic voice calls and data for KCOM   

3.18 The observed changes in shares since the last review – and in particular, the 
decreased share of the largest provider, BT – supports the view that consumers 
continue to have access to a range of competing services from different providers. 

3.19 Evidence on consumer switching and satisfaction with fixed line services also 
supports the view that the supply of retail narrowband services remains competitive. 
In the 2012 Consumer Experience Report54, we found that switching levels had 
remained broadly unchanged for narrowband services at around 10%; the same level 
as in 2009. 

3.20 Customer satisfaction levels have also remained high for fixed lines. The 2012 CMR 
shows that 89% of consumers with a fixed line at home were either ‘very satisfied’ or 
‘fairly satisfied’ with their service55, only two percentage points lower than in 2009 
and therefore relatively unchanged since the last review. 

                                                 
52 Consistent with the practice of DG Competition 
(http://ec.europa.eu/competition/mergers/legislation/market_share_ranges.pdf) and the United 
Kingdom Competition Commission (see paragraph 9.16), http://www.competition-
commission.org.uk/assets/competitioncommission/docs/2013/publications/cc7_revised_.pdf), we use 
ranges for market share based on data provided on a confidential basis.  
53 This data has been amended since the February 2013 consultation to reflect amended estimates 
for indirect calls originated by CPs. 
54 Consumer Experience Report 2012, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-
12/Consumer_Experience_Researc1.pdf. 
55 Figure 1.11, Ofcom, Communications Market Report, July 2012, page 32, 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf. 

http://ec.europa.eu/competition/mergers/legislation/market_share_ranges.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/2013/publications/cc7_revised_.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/2013/publications/cc7_revised_.pdf
http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-12/Consumer_Experience_Researc1.pdf
http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-12/Consumer_Experience_Researc1.pdf
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf


Review of the fixed narrowband services markets 
 

23 

Business services 

3.21 BT’s share of business calls from a fixed line has remained broadly stable since the 
2009 review, increasing slightly in Q1 2010 before falling again to 36%, the same as 
its share in Q1 2009. 

Table 3.2 Business voice call volume share  

BT CWW Virgin Media Others

Q1 2009 36% [10-20]% 6% [40-50]%

Q1 2010 37% [10-20]% 7% [40-50]%

Q1 2011 36% [10-20]% 7% [40-50]%

Q1 2012 36% [10-20]% 7% [40-50]%
 

Source: Ofcom/operators. Note:  Includes estimates where Ofcom does not receive data from 
operators;56 excludes non-geographic voice calls and data KCOM 

3.22 However, BT’s market share remains under 40%. Combined with continued changes 
in alternative CPs’ market share, which suggests that business consumers are willing 
and able to switch between CPs, the evidence suggests that the markets for 
business narrowband call services remain competitive.  

Retail prices 

3.23 Figure 3.157 shows the average real price paid by consumers for a basket of fixed 
access and geographic calls, and indicates that the real price paid for consumers for 
these services has continued to decline since the 2009 retail review; between 2009 
and 2012 average spend on fixed access and geographic calls has declined by 2.1%; 
the real monthly spend on a basket of calls to mobiles fell by 21 pence per month 
(8%); and international calls fell by 40 pence per month (33%).58 We note that in the 
CMR 201359 the increase in average spend in the basket was likely to be due to an 
increase in residential line rental increases introduced by a number of the largest 
residential CPs in 2012.    

3.24 These pricing trends for residential services suggest that competition in retail 
residential services has continued to maintain pressure on retail prices. We believe 
that this supports the view that the level of competition for residential retail 
narrowband services has not decreased since the 2009 review. 

                                                 
56 This data has been amended since the February 2013 consultation to reflect amended estimates 
for indirect calls originated by CPs. 
57 Includes estimates where Ofcom does not receive data from operators; excludes non-geographic 
voice calls; adjusted for inflation (RPI); includes VAT. The basket consists of the price of 16 minutes 
of international calls, 16 minutes of calls to mobiles, 204 minutes of United Kingdom geographic calls 
and the fixed line rental.   
58 These findings are broadly consistent with the 2012 Consumer Experience report, which states that 
average residential fixed line calls have remained stable in 2011 and that, in real terms, the average 
call charge in 2011 was equal to the average call charge in 2009 for residential customers. Ofcom, 
Consumer Experience Report 2012, January 2013, p 86; 
http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-
12/Consumer_Experience_Researc1.pdf.   
59 Ofcom, Communications Market Report, August 2013, p 360.  
 http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 

http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-12/Consumer_Experience_Researc1.pdf
http://stakeholders.ofcom.org.uk/binaries/research/consumer-experience/tce-12/Consumer_Experience_Researc1.pdf
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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Figure 3.1 Cost of a basket of residential fixed voice services  

 

Source: Ofcom/operators Note: The basket used in the CMR consists of the price of 16 minutes of 
international calls, 16 minutes of calls to mobiles, 204 minutes of United Kingdom geographic calls 
and the fixed-line rental. The figures include estimates where Ofcom does not receive data from 
operators;60 exclude non-geographic calls; are adjusted for RPI; include VAT 

3.25 Comparison of the retail prices of narrowband business call services on a like-for-like 
basis is problematic due to the complex and often bespoke nature of the offerings in 
the business sector. However, we have looked at the reported revenue per minute 
(‘RPM’) figures as a proxy for prices in these markets.61 

3.26 Figure 3.2 shows that the average revenue per minute of business voice calls fell by 
1.5p per minute in real terms (i.e. adjusted for inflation) between Q4 2009 and Q4 
2012. This fall in RPM indicates continued downward pressure on the prices of 
business calls. 

Figure 3.2 Real average retail revenue per minute for business voice calls  
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60 This data has been amended since the February 2013 consultation to reflect amended estimates 
for indirect calls originated by CPs. 
61 Revenue per minute figures are calculated by dividing CPs’ (excluding KCOM) total business call 
revenues (local, national, United Kingdom geographic, international and mobile) by total business call 
minutes. The data is sourced from quarterly Ofcom data.  
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Source: Ofcom/operators Notes: includes estimates where Ofcom does not receive data from 
operators;62 excludes non-geographic calls; adjusted for RPI  

Retail bundling continues to increase 

3.27 We have seen a continuing trend towards narrowband services being sold as one 
component of a bundle of communications services (see Figure 3.3). This can benefit 
the consumer in terms of both convenience and price. 

3.28 Since the last market review, take-up of bundled services has increased from 46% of 
households in Q1 2009 to 60% in Q1 2013.63 There has been a rise in ‘dual-play’ 
bundles that comprise fixed voice and broadband services (up seven percentage 
points since Q1 2009 to 27% of households in Q1 2013). The proportion of 
households bundling their multichannel TV, broadband and fixed line has also 
increased by five percentage points between Q1 2009 (16%) and Q1 2013 (21%). 

Figure 3.3 Take-up of bundled services over time 
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3.29 Ofcom research found that most business customers (90%) purchased fixed line 
rental and calls together, driven primarily by opportunities to reduce cost through 
bundling.64  

3.30 As part of its response, BT submitted a report by DotEcon.65 This report argued that 
developments in competition (e.g. the increased focus on bundles) and network 
technologies - such as mobile and social networking - have led to increasing 
competitive pressure on narrowband services and have caused BT to lose market 
share. Furthermore the report argued that these developments have led to 
fundamental structural changes in the nature of competition both on the supply and 
the demand side of the market.  

                                                 
62 This data has been amended since the February 2013 consultation to reflect amended estimates 
for indirect calls originated by CPs. 
63 Of those residential consumers who have a fixed line (rather than all households), approximately 
65% purchase voice as part of a larger bundle in Q1 2013 (e.g. with fixed broadband and/or pay TV).  
64 http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-report.pdf 
65 BT, Annex 2, Narrowband Market Review, a paper prepared for BT by DotEcon, 28 March 2013; 
http://stakeholders.ofcom.org.uk/consultations/nmr-
13/?showResponses=true&pageNum=1#responses . 

http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-report.pdf
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=1#responses
http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true&pageNum=1#responses
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3.31 DotEcon argued that customers are increasingly buying narrowband services as part 
of larger bundles with fixed telephony services being seen by many customers as the 
less important bundle component. DotEcon also argued that as a result of the 
increase in bundles, differentiation of services among the different suppliers has 
increased.  

3.32 We observe that the focal point of bundles is likely to vary by package and customer. 
In 2010,66 we asked consumers if there was a service which most attracted them to 
their current supplier and found that customers tended to build their bundles around a 
particular communications product. This product  varies by customer. Recent 
research for BT shows that broadband and pay TV are by far the most important 
components for consumers purchasing dual-play or triple-play bundles.67   

3.33 Despite the increasing popularity of bundled offerings, voice services can still be 
bought individually and 35%68 of those with landlines bought it on a standalone basis 
in Q1 2013 (implying that 65% of those with landlines purchased voice services as 
part of a bundle).  

3.34 This fragmentation of consumers (in terms of the types of services and bundles they 
purchase, and their preferences for individual services) is also evident in attitudes to 
fixed call alternatives (e.g. mobile, social media, emails etc), which vary according to 
a range of factors. Ofcom research69 found that 29% of the UK population 
communicate daily with friends and family through voice calls on a fixed landline 
compared to 58% who communicate with friends and family via text message and 
30% who communicate via emails (all of these increased when asked on a weekly 
basis). However, there was considerable variation by customer type (according to 
their frequency of communication and the extent to which they use new 
technologies). 

3.35 The observations on bundling both from our research, and from the evidence 
submitted by stakeholders, including the DotEcon report, supports the view that retail 
narrowband services remain competitive. However, a number of the points raised by 
stakeholders in relation to retail competition are relevant to our analysis of wholesale 
call origination and are discussed in detail in Section 5. 

Wholesale regulation continues to support competition in retail narrowband 
services  

3.36 In the 2009 retail review, we noted that retail competition for narrowband services is 
supported by remedies in place at the wholesale level. CPs use BT’s wholesale call 
origination services in conjunction with WLR to provide retail packages that include 
both calls and access. Alternatively, they can also choose to deliver retail calls and 
access using MPF.  

3.37 In this review, we consider that the wholesale remedies (in particular WLR and LLU 
remedies), as well as regulated access to wholesale call origination, continue to 
support retail competition in narrowband markets. Without access to these services, 

                                                 
66 Ofcom, Communications Market Report, 19 August 2010, 61-62; 
http://www.ofcom.org.uk/static/cmr-10/UKCM-1.46.html 
67 [] 
68 This figure was determined by Ofcom, using data collected for the nations and regions technology 
tracker, Q1 2013. 
69Ofcom, Communication choices, a segmentation report on communication methods used by UK 
consumers, 13 November 2012, page 14; http://stakeholders.ofcom.org.uk/market-data-
research/other/telecoms-research/communication-choices/  

http://www.ofcom.org.uk/static/cmr-10/UKCM-1.46.html
http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/communication-choices/
http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/communication-choices/
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retail competitors that have entered the retail market and won significant market 
share would find it challenging to serve their existing customers effectively.  

3.38 Since 2009, the total number of wholesale lines used by non-BT CPs has continued 
to increase strongly in a mature retail call market (see Figure 3.4). This suggests that 
an increasing number of retail consumers are purchasing both calls and lines from 
CPs other than BT, as shown by BT’s decreasing market share in the retail market.  

3.39 This overall increase in non-BT wholesale lines has been driven by a growth in the 
use of MPF. The shift from SMPF to MPF has been significant.70 Since 2009, the 
number of lines that are fully unbundled has grown (see Figure 3.4). This growth in 
MPF has offset the decrease in SMPF and the flat trend in the use of WLR. 

3.40 By using MPF, CPs are able to differentiate their retail offer to a greater extent than if 
they purchase other wholesale products from BT, as CPs can more freely control the 
costs and features of their services. Therefore, the growth in full LLU contributes to 
effective retail competition in narrowband services markets. 

Figure 3.4 Lines provided on a wholesale basis by BT 
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3.41 The increased take-up of wholesale services suggests that the level of competition is 
at least as strong as it was at the time of the 2009 retail review. 

Most households use both mobile and fixed-line services 

3.42 In 2011, for the first time, mobile calls accounted for more than half of all voice call 
minutes with 52% of calls being mobile originated. However, the trend towards 
mobile-only households has stabilised in the past three years, increasing only slightly 
from 12% in Q1 2009 to 15% in Q1 2013, as shown in Figure 3.5.  

3.43 Most households have both mobiles and fixed lines, accounting for nearly 80% of 
United Kingdom homes in 2013. This suggests that consumers continue to value 
access to both fixed and mobile calling services.  

                                                 
70 As discussed in Section 2, paragraph 2.20.   



Review of the fixed narrowband services markets 
 

28 

Figure 3.5 Household penetration of fixed and mobile telephony 
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3.44 The trend towards increasing volumes of calls being made over mobile services 
indicates that mobile services are an important part of the communication options 
available for consumers. But, as stated above, most consumers choose to have 
access to both fixed and mobile services, which suggests that, at this stage of 
development, these consumers have not chosen to substitute away from fixed 
services.  

Northern Ireland  

3.45 In the 2009 review we concluded that Northern Ireland should not be considered a 
separate geographic market. This was on the basis that, although competition had 
developed at a slower rate, this was most likely due to geographical factors, in 
particular the fact that a greater proportion of the population live in rural areas. The 
responses to our May 2012 CFI supported the view that Northern Ireland should not 
be defined as a separate market. Furthermore we did not receive any additional 
information in response to the February 2013 consultation to lead us to believe that 
Northern Ireland should be treated as a separate market. We therefore conclude that 
there have been no significant developments in the market since 2009 that would call 
into question our approach.  

Conclusion 

3.46 Based on the evidence considered above, including market share, price indicators, 
and trends in the adoption of different types of call services, we conclude that both 
the business and residential retail fixed narrowband calls markets in the United 
Kingdom continue to be effectively competitive and are likely to remain so for the 
period covered by this market review.  
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Section 4 

4 Retail narrowband services in the Hull 
Area 
Summary  of our decision 

4.1 This section provides our analysis of retail narrowband call services in the Hull Area. 
We have decided that these markets should not be subject to ex ante regulation. In 
particular, we have concluded that ex post competition law is sufficient to address the 
potential competition concerns we have identified in relation to these markets, and it 
is therefore not appropriate to maintain ex ante regulation in relation to these 
markets.  

4.2 This means that the existing ex ante SMP remedies imposed on KCOM in relation to 
retail narrowband calls in the Hull Area will be removed, namely: 

• no undue discrimination; and  

• price publication. 

Regulatory background 

4.3 We last reviewed these markets in the 2009 retail review and concluded that there 
were two separate markets for retail narrowband call services in the Hull Area: 

• residential fixed narrowband calls; and 

• business fixed narrowband calls. 

4.4 We concluded that no further sub-division of the relevant markets by call type was 
required and found that KCOM had SMP in the business and residential retail fixed 
calls markets. We maintained two ex ante SMP remedies on KCOM’s retail 
operations: no undue discrimination and price publication. 

4.5 In the 2010 consultation on the bundling of retail services in Hull 71, we noted that as 
a consequence of the non-discrimination obligation to which KCOM was subject, 
there may have been a restriction on the bundling of retail services in the Hull Area 
reducing the choices available to consumers in Hull. We considered that this may 
therefore have a negative impact on consumers. 

4.6 We sought to address this issue in our 2010 statement ‘Retail Bundling in Hull’72, 
where we indicated that KCOM should be permitted to bundle broadband, 
narrowband and other services for customers in the Hull Area in a similar way to 
packages offered by other CPs throughout the United Kingdom. This was conditional 
on the following: 

                                                 
71 Ofcom, Retail Bundling in Hull, 5 August 2010. 
http://stakeholders.ofcom.org.uk/binaries/consultations/retail-bundling-in-hull/summary/main.pdf 
72 Ofcom, Retail Bundling in Hull, October 2010 http://stakeholders.ofcom.org.uk/consultations/retail-
bundling-in-hull/statement 

http://stakeholders.ofcom.org.uk/binaries/consultations/retail-bundling-in-hull/summary/main.pdf
http://stakeholders.ofcom.org.uk/consultations/retail-bundling-in-hull/statement
http://stakeholders.ofcom.org.uk/consultations/retail-bundling-in-hull/statement
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• the bundles are made available to all residents and businesses in the Hull Area; 

• the prices of the bundles are published on KCOM’s website; and  

• prices are set in a way that would not discourage other CPs from offering 
services to consumers in Hull, should they wish to do so in the future. 

Regulatory framework 

4.7 Under the European Framework, and in particular article 15 of the Framework 
Directive, in considering whether or not it is appropriate to impose regulation in 
electronic communications markets, Ofcom must begin by defining markets whose 
characteristics may be such as to justify the imposition of regulatory obligations.  In 
doing so, Ofcom must apply competition law principles to the definition of the relevant 
market and take utmost account of the 2007 EC Recommendation.   

4.8 The 2007 EC Recommendation identifies a set of product and service markets within 
the electronic communications sector in which ex ante regulation may be 
warranted.73 The market for retail calls is not listed in the 2007 EC Recommendation 
as a market in which regulatory obligations may be appropriate; however, NRAs may 
impose regulation in markets different from those identified in the 2007 EC 
Recommendation where this is justified by national circumstances.  

4.9 The previous 2003 EC Recommendation on relevant markets74 included the market 
for retail calls. This market was removed from the scope of the Recommendation in 
2007. There is therefore no longer a presumption in the 2007 EC Recommendation 
that regulatory obligations would be appropriate in the retail market for calls.   

4.10 In our 2009 retail market review we nevertheless identified and analysed the markets 
for retail call services in the Hull Area. We have now considered the extent to which 
the conditions of competition within those markets remain such as might warrant the 
continued imposition of ex ante regulatory remedies. In doing so, we have 
considered the extent to which ex post competition law may be sufficient to deal with 
any competition concerns  or whether regulatory obligations ought to be imposed in 
order to ensure intervention where those concerns become manifest. 

4.11 The 2007 EC Recommendation seeks to “identify those product and service markets 
within the electronic communications sector the characteristics of which may be such 
as to justify the imposition of regulatory obligations set out in the Specific Directives, 
without prejudice to markets that may be defined in specific cases under competition 
law”.75 It therefore lists a number of markets in which the EC considers that 
regulatory obligations are appropriate, taking into account the particular features of 
those markets.  

4.12 The 2007 EC Recommendation also recognises that there may be other markets, 
aside from those identified, in which it is appropriate to impose regulatory obligations. 
However, where national regulatory authorities seek to identify such markets, the 
2007 EC Recommendation sets out the following three criteria which must all be met: 

                                                 
73 European Commission, Commission Recommendation, December 2007 http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:344:0065:0069:en:PDF  
74 European Commission, Commission Recommendation, February 2003 http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:114:0045:0045:EN:PDF  
75 Article 15(1) Framework Directive. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:344:0065:0069:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:344:0065:0069:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:114:0045:0045:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:114:0045:0045:EN:PDF
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1. the presence of high and non-transitory barriers to entry. These may be of a 
structural, legal or regulatory nature; 

2. a market structure which does not tend towards effective competition within 
the relevant time horizon. The application of this criterion involves 
examining the state of competition behind the barriers to entry; and 

3. the insufficiency of competition law alone to adequately address the market 
failure(s) concerned.76 

Proposals in the February 2013 consultation 

4.13 We considered in our February 2013 Consultation whether the criteria in the 2007 EC 
Recommendation were met in relation to the provision of retail narrowband calls in 
the Hull Area. We proposed that the first two criteria were met, but that competition 
law would adequately address the competition concerns that we identified. Therefore, 
we proposed that it is not appropriate to impose ex ante regulation in relation to these 
markets for the period of this review. 

Stakeholder responses to the February 2013 consultation  

4.14 Of the 35 respondents to the consultation, five provided comments in relation to our 
proposed approach to retail narrowband regulation in the Hull area. Three 
stakeholders (FCS77, []78 and Lanonyx Telecom79) agreed with our assessment 
that there had been little change to the retail narrowband markets in the Hull area 
since the last review. A further stakeholder emphasised that it did not have direct 
experience of operating in the Hull area, but suggested that in its opinion competition 
had not increased since 2009.80 

4.15 Three stakeholders ([]81, KCOM82 and Lanonyx Telcom83) also agreed with our 
proposal that ex post competition law remedies would be sufficient to address our 
competition concerns in relation to these markets. KCOM argued that the current 
retail SMP conditions were an outdated form of regulation that was an unnecessary 
burden. It believed that the withdrawal of the retail SMP conditions would have no 
impact on the potential for competitive entry in the Hull Area and would be beneficial 
to consumers and businesses, since it would provide greater flexibility for KCOM to 
offer retail products in a similar way to the rest of the UK.84 

4.16 However, a further stakeholder ([]) raised some general concerns regarding the 
effectiveness of ex post competition law.85 It considered that the threshold for the use 
of competition law powers was unclear and argued that greater clarity was needed 
about how these powers would be used. [].86 It emphasised the need to take 
adequate account of the potential adverse consequences if ex ante powers are 

                                                 
76 Paragraph 5 of the 2007 EC Recommendation. 
77 FCS response to Febuary 2013 NMR Consultation, page 2 
78 [] response to February 2013 NMR Consultation, question 4.1 
79 Lanonyx Telecom Ltd response to February 2013 NMR Consultation, question 4.1 
80 [] response to February 2013 NMR Consultation, question 4.1 
81 [] response to February 2013 NMR Consultation, question 4.2 
82 KCOM response to February 2013 NMR Consultation, pages 2-3 
83 Lanonyx Telecom Ltd response to February 2013 NMR Consultation, question 4.2 
84 KCOM response to February 2013 NMR Consultation, pages 2-3 
85 [] response to February 2013 NMR Consultation, question 4.2 
86 [] 
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removed. We have considered the general effectiveness of competition law in 
paragraphs 4.42 - 4.48 below. 

Our analysis and conclusions  

Retail narrowband call services  

Product market 

4.17 Residential and business users have a number of different ways in which they can 
make and receive telephone calls. Understanding their preferences is an important 
part of considering whether our conclusions regarding product market definitions in 
the Hull Area remain relevant in this review. As in the 2009 review, our research in 
this review on residential and business attitudes has focused on United Kingdom 
wide trends, although the consumer research does include consumers from the Hull 
Area. In the 2009 review, we concluded that the product market definitions were the 
same in the Hull Area as for the rest of the United Kingdom, i.e. that there was a 
separate market for residential fixed narrowband calls and for business fixed 
narrowband calls. 

4.18 In this review, we continue to consider that the findings from our United Kingdom 
wide research on consumer preferences are broadly applicable in the Hull Area. This 
is because we expect that the value that consumers – both residential and business 
– place on the same services is unlikely to vary significantly on a regional basis 
across the United Kingdom, due to the common cultural and economic factors across 
these areas, and the similar needs and concerns of businesses. 

4.19 This view is supported by the similar trends in fixed volumes in the Hull Area and the 
United Kingdom. If attitudes in the Hull Area were significantly different from the rest 
of the United Kingdom, we would expect to see markedly different patterns in the 
overall consumption of fixed-line services. As shown in Table 4.1 below, the 
percentage changes in call volumes in the Hull Area, relative to Q1 2010, have 
closely tracked the percentage changes in the United Kingdom wide figures. In 
particular, call volumes in the Hull Area are broadly declining at the same rate as in 
the rest of the United Kingdom. This supports the view that broad trends in consumer 
preferences and substitution between different service types are likely to be similar 
between Hull and the rest of the United Kingdom, and therefore that our United 
Kingdom-wide data is relevant to understanding market developments in the Hull 
Area.  
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Table 4.1 Total call volumes of KCOM and the United Kingdom 

 

Source: Ofcom Quarterly Data 

4.20 We also note that although we have not undertaken a detailed price survey in the 
Hull Area, advertised residential retail packages including narrowband services 
appear broadly comparable between KCOM and BT, while some packages appear to 
be more expensive than those offered by other United Kingdom CPs. Table 4.2 
provides a comparison of two basic packages offered by KCOM, BT and Sky. 
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Table 4.2 Retail packages including narrowband services in the Hull Area and the UK 

 
 Source: Based on publically available information on 14 May 2013. Terms and conditions described 
are indicative only, and are not intended as a complete description of the price or package options. 
Prices do not include discounts or special offers or connection charges.   

4.21 In the 2009 review, we considered that alternative services (including mobile, VoIP or 
text-based services) did not exercised a direct constraint at the retail level such that 
they should be included in the definition of the relevant market. 

4.22 In Section 5, we define the relevant market for wholesale call origination. As part of 
that analysis, we consider whether an increase in the retail price of fixed calls for 
businesses and consumers would cause significant switching to alternatives. 
Specifically, we consider whether an increase in the price of retail calls or bundle of 
products including retail calls (caused by a small but significant non-transitory 
increase in price (SSNIP) in the price of wholesale call origination) would be likely to 
trigger switching to services provided over alternative networks, such that the SSNIP 
would be unprofitable.  

4.23 The analysis and evidence presented in Section 5 indicate that the competitive 
constraint exercised on fixed narrowband calls at the retail level from calls originated 
on a mobile network, via VoIP or text-based services does not appear to be 
sufficiently significant to include those services within the relevant retail market. This 
conclusion takes into account the most recent retail market developments.87  

                                                 
87 That also includes developments in relation to VoIP for business customers, which [] discussed 
in its submission to the September 2012 Consultation [] 
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4.24 In the 2009 review, we found that business and residential services formed distinct 
markets.88 This was based on the observations that the structure of competition is 
different in the two markets; the competitive landscape is different in the two markets; 
the strategies employed in each market are different, particularly with respect to 
bundling; and the attributes of calls that are valued by business and consumers are 
different. 

4.25 None of the stakeholders that responded to the consultation commented on the 
distinction between business and residential services and we have not identified any 
evidence that the split between business and residential services has changed since 
the 2009 review.  

4.26 In the light of the above, we have not identified any changes to the relevant retail 
markets that would cause us to reconsider the conclusions of the 2009 review.  
Consequently, we do not consider that it is likely that the definition of the relevant 
market at the retail level has changed.   

Geographic market 

4.27 In the 2009 review, we concluded that the relevant geographic market for business 
and residential calls was the Hull Area. We have not identified any changes to the 
relevant market which would call into question those conclusions either at the present 
time or during the period of this review.  

Market Developments since 2009 

Market share  

4.28 There are no significant alternatives to KCOM in the residential fixed calls market in 
the Hull Area. The external sales for analogue exchange line services in KCOM’s 
regulatory accounts show external sales of 3,000 lines in 2011/12, which represents 
just under 2% of total lines. This figure is attributable to resellers who are active in 
the business market. KCOM’s market share of residential services is therefore close 
to 100%.  

4.29 Regarding KCOM’s share of business fixed-line calls, KCOM has argued that an 
increasing proportion of businesses are purchasing fixed narrowband calls provided 
over leased lines. However, on the basis of KCOM’s estimates of its market share, it 
continues to hold a high market share of lines of []%.89 

Other industry developments 

4.30 Competitive entry into the Hull Area retail narrowband calls market continues to be 
limited due to significant entry barriers. In particular, the small size of the total 
addressable market in the Hull Area forms an enduring constraint against profitable 
market entry.  

4.31 We note that one company - MS3 Communications – has announced that it is 
deploying communications networks in the Hull Area. In particular, MS3 recently 
announced that it had completed the first phase of its network build, which 

                                                 
88 See paragraphs 4.12 to 4.21 in the 2009 Retail Consultation 
(http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/summary/fnrsm_condoc.pdf) 
and Section 4 of the 2009 Retail Statement 
89 []. 

http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/summary/fnrsm_condoc.pdf
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“…stretches 33km across Hull and East Yorkshire, providing businesses with 
alternative communications solutions” and that over the next three years it plans to 
expand its network around the rest of the city to cover around 200km. 90 MS3 is a 
privately owned company which intends to concentrate on supplying services for the 
business sector, although it indicates the potential to partner with other companies in 
the delivery of residential services.91 However, until there is greater certainty about 
how MS3’s network deployment will impact the retail narrowband calls markets in 
Hull, we do not think it is appropriate to change our view about the prevailing 
competitive conditions. 

4.32 We also note that underlying trends in relation to alternative services – such as 
increases in the use of mobile and VoIP services – are likely to be as relevant in the 
Hull Area as they are in the rest of the United Kingdom. We also consider that the 
preferences of consumers and businesses for these alternatives are likely to be 
broadly similar to the rest of the United Kingdom and that the analysis (in Section 5) 
– which leads to the conclusion that indirect retail constraints from alternative 
services do not appear to be sufficiently strong – also applies to the Hull Area.  

Appropriateness of regulation 

4.33 We have not identified any significant changes in relation to retail narrowband calls in 
the Hull Area which would have an effect on the competitive conditions for such 
services. However, the 2007 EC Recommendation sets out three criteria, 
summarised in paragraph 4.12 above, which must be met in order for a market to be 
susceptible to the imposition of ex ante regulatory obligations. 

4.34 We have considered each of these criteria in order to determine whether ex ante 
regulation might be appropriate for retail narrowband call services. 

Barriers to entry  

4.35 A range of wholesale and retail remedies have been in place since the 2009 retail 
review (and before this). While there have been clear regulatory mechanisms in 
place to allow competing CPs to provide retail narrowband calls in the Hull Area, 
there has been limited take-up of wholesale products to do so. 

4.36 As identified in 2009, there are economic barriers in place that limit the extent to 
which competition can develop in the Hull Area. The Hull Area has a relatively small 
population and another CP would find it challenging to gain market share rapidly. 
When set against the systems integration and the large outlay in infrastructure costs 
that would be required to enter the market, there is a large structural barrier to entry 
in this market.   

4.37 Although we have noted that there has been some market entry in the business 
sector, KCOM’s high market share and the lack of market entry in the residential 
market, suggest that there have not been significant changes to the economic 
barriers to entry in the Hull Area.  

4.38 MS3’s network deployment, described at paragraph 4.31 above, may be an indicator 
that barriers to entry are reducing in relation to the retail and wholesale markets in 
the Hull Area. However, it is unclear the extent to which any entry by MS3 will act as 

                                                 
90 http://www.ms3communications.com/pages/about-us   
91 http://www.ms3communications.com/articles/5  

http://www.ms3communications.com/pages/about-us
http://www.ms3communications.com/articles/5
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a competitive constraint on the actions of KCOM in the retail markets during the 
period of this market review.  

4.39 In consequence, we continue to consider that there are high and non-transitory 
barriers to entry in the market for retail narrowband calls in the Hull Area.     

Dynamic aspects 

4.40 As noted above, there has not been any significant entry into the retail markets in the 
Hull Area by competitors to KCOM to date. Consequently, we do not consider that 
there is likely to be a tendency towards effective competition during the period under 
review.   

4.41 While the entry of MS3 might increase the limited competitive constraints faced by 
KCOM in the retail market, MS3’s operations are at an early stage of development 
and it is unclear (i) which wholesale and retail markets MS3 will operate in and (ii) the 
extent to which MS3 will exercise an effective constraint on KCOM in the provision of 
retail narrowband calls in the Hull Area.  We do not therefore consider that, during 
the period of the current market review, the entry of MS3 is likely to provide a 
sufficient constraint such that retail call markets in the Hull Area would tend towards 
effective competition. 

Sufficiency of competition law 

4.42 In the 2009 review we considered whether any pricing remedies were appropriate. 
We concluded that such remedies were not appropriate, on the basis that KCOM’s 
retail prices were not noticeably out of line with national prices, and that it was likely 
that retail prices were constrained by other factors, including the potential for 
regulatory intervention if retail prices were excessive.  

4.43 We also found in our 2009 review that competition law would not be sufficient to 
address our competition concerns in relation to this market. However, this is not the 
case for the period of this review. In our assessment in this review we have the 
benefit of having observed KCOM’s pricing behaviour in the provision of retail calls 
over a relatively long period during which KCOM was not subject to price regulation 
and compared it with pricing behaviour in the rest of the United Kingdom, including in 
the period since 2009 in which there was no retail regulation for narrowband calls in 
the United Kingdom excluding the Hull Area.   

4.44 Despite the absence of price regulation, it appears that KCOM’s retail prices have 
continued to remain aligned with national prices (see Table 4.2 above). Since the 
conclusion of the 2009 review, in which regulation was relaxed in relation to KCOM’s 
ability to offer bundles including fixed calls, we have not received any complaints or 
disputes meeting the requirements set out in our Guidelines that would trigger an 
enquiry (the process of deciding whether to conduct an investigation), in relation to 
KCOM’s commercial practices at the retail level.92 

4.45 If, however, KCOM did engage in conduct amounting to an abuse of a dominant 
position, competition law provides a means of addressing this behaviour if and when 
it arises. Depending on the particular circumstances of the case, this could include 
ordering KCOM to supply services at mandated prices, or to supply on non-
discriminatory terms (in case of unlawful discrimination between customers). 

                                                 
92 Our Guidelines for dealing with complaints and disputes are available here: 
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/complaints-disputes/  

http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/complaints-disputes/
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4.46 Regarding pricing concerns, prices in the rest of the United Kingdom provide a (first 
order) relevant benchmark for competitive retail rates that would assist in identifying 
excessive pricing in the Hull Area in an investigation under competition law. This 
means that any excessive increase in price could be identified by Ofcom or brought 
to our attention by affected consumers. In addition, retail competitors will be able to 
indicate the existence of targeted KCOM discounts which will assist in identifying 
conduct that might constitute exclusionary behaviour. 

4.47 We recognise that – due to the nature of this market – anti-competitive behaviour 
could relate to low levels of traffic, or be of low materiality. Nonetheless, when 
deciding whether to open a Competition Act 1998 investigation we would be mindful 
of the conclusions of this review, where we have indicated that in our view ex post 
competition law would be sufficient to address our concerns.  

4.48 As a consequence, for the reasons set out above, we have concluded that 
competition law remedies would now be sufficient to address any concerns identified 
in the retail markets for calls (both business and residential) in the Hull Area during 
the period covered by this review.   
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Section 5 

5 Wholesale call origination 
Summary of our decision 

5.1 In this section we discuss our position in relation to market definition, market power 
analysis and remedies for wholesale call origination services. 

5.2 We have concluded that the relevant product market is ”wholesale call origination on 
a fixed narrowband network”, and there are two geographic markets: 

a) the United Kingdom excluding the Hull Area; and 

b) the Hull Area.  

5.3 With regard to market power, we conclude that: 

a) BT has SMP in the market for wholesale call origination on a fixed narrowband 
network in the United Kingdom; and 

b) KCOM has SMP in the market for wholesale call origination on a fixed 
narrowband network in the Hull Area.  

5.4 We have also decided to impose the remedies summarised in Table 5.1: 

Table 5.1: Summary of remedies for wholesale call origination 

BT obligations93 KCOM obligations94 
• Requirement to provide network access on 

reasonable request  
• Requests for new forms of network access 
• Requirement not to unduly discriminate 
• Requirement to publish a reference offer 
• Requirement to notify charges 
• Requirement to notify technical information 
• Transparency as to quality of service 
• Cost accounting 
• Accounting separation 
• Requirement to provide NTS wholesale call 

origination until unbundled tariff introduced 
• Charge control 

• Requirement to provide network 
access on reasonable request  

• Requirement not to unduly 
discriminate 

• Requirement to publish a reference 
offer 

• Requirement to notify charges  
• Requirement to notify technical 

information 
• Accounting separation  

 

5.5 The rest of this section is set out as follows: 

a) Introduction, including background on wholesale call origination; 

                                                 
93   We have decided to remove the existing obligations on BT to provide CPS and IA to its retail 
subscribers, but are imposing a stop-sell sunset clause of 12 months for the former and a 12 month 
sunset clause for the latter. 
94 We have decided to remove the existing obligations on KCOM to provide CPS and IA to its retail 
subscribers, but are imposing a sunset clause of 12 months for the existing IA obligation. 
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b) Market definition; 

c) Market power analysis;  

d) Analysis of competition concerns; and 

e) Assessment of the appropriate remedies to impose. 

5.6 In each of our analytical sections, we follow the same structure, whereby we: 

a) Set out our proposals in the February 2013 consultation; 

b) Provide a summary of stakeholder responses to the February 2013 consultation; 
and 

c) Set out our final analysis and conclusions taking into account stakeholder 
responses. 

Introduction 

5.7 The EC has identified wholesale call origination on the public telephone network 
provided at a fixed location at the wholesale level as a service market in which ex 
ante regulation may be warranted in its 2007 EC Recommendation.   

5.8 In the 2009 Wholesale Review, we defined the product market as wholesale call 
origination on a fixed narrowband network, and stated that wholesale call origination 
relates to: 

“The conveyance of all signals (including relevant control signals) 
originating on a customer’s exchange line to the first point in the 
network where those signals can be accessed by another 
communications provider.”95  

5.9 We also found separate geographic markets for the United Kingdom and the Hull 
Area and identified BT as holding a position of SMP in the former and KCOM in the 
latter.  

5.10 As a result, we imposed a number of remedies on BT and KCOM to address the 
competition concerns identified. 

Market background and key developments since 2009 

5.11 We now set out some relevant background to the market for wholesale call 
origination and highlight what we consider to be the key developments in this market 
since it was last reviewed. 

5.12 Wholesale call origination is provided over an access line, and is an input to 
providing retail call services. Therefore, before we consider wholesale call 
origination, it is useful to note the access products over which wholesale call 
origination is provided. Access is largely provided either on BT’s copper access 

                                                 
95 Paragraph 6.41, 2009 NMR Statement. 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf 

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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network (which has nearly 100% coverage of the United Kingdom excluding Hull96), 
on KCOM’s copper access network in Hull, or on Virgin Media’s cable network (we 
note some CPs also have their own direct access networks). In relation to the former, 
there are currently multiple local access remedies which are relevant for the provision 
of wholesale call origination, and therefore retail voice services provided by other 
CPs: 

a) Wholesale Line Rental (WLR): the service offered by BT to other CPs to enable 
them to offer retail line rental services in competition with BT's own retail 
services. Line rental is offered along with narrowband calls services to retail 
customers; 

b) Shared metallic path facility (SMPF): the provision of access to the copper wires 
from the customer’s premises to a BT MDF97 that allows a competing provider to 
provide the customer with broadband services, while BT continues to provide the 
wholesale narrowband communications for that customer (currently using WLR); 
and 

c) Metallic Path Facility (MPF): the provision of access to the copper wires from the 
customer premises to a BT MDF that covers the full available frequency range, 
including both narrowband and broadband channels, allowing a competing 
provider to provide the customer with both voice and/or data services over such 
copper wires. 

5.13 Therefore MPF and WLR/WLR+SMPF may be used for the provision of voice and 
broadband services98 (although as we discuss below there are some constraints to 
its substitutability in relation to wholesale call origination and voice-specific services). 
Indeed, these specific network access remedies have been in place (in the UK 
excluding Hull) for the last decade, and several CPs have built businesses based on 
both MPF and/or WLR/WLR+SMPF access. The recent Fixed Access Market 
Reviews consultation (‘2013 FAMR consultation’)99  has also proposed to maintain 
both specific network access remedies in the UK excluding Hull for the next review 
period. 

5.14 In the light of these access approaches, wholesale call origination is currently 
provided to residential and small business premises in the United Kingdom excluding 
the Hull area in the following ways: 

a) using WLR/WLR+SMPF – BT currently supplies wholesale call origination to its 
own retail customers for voice calls using WLR or WLR+SMPF. It also provides 
wholesale call origination to other CPs using WLR/WLR+SMPF, which enables 
non-BT CPs to compete and provide voice services to retail consumers;  

                                                 
96 The exception being a small number of new build premises which are supplied with access to 
narrowband voice services using fibre to the premises (FTTP). 
97 Main distribution frame (MDF) is the equipment where local loops terminate and cross connection 
to competing providers’ equipment can be made by flexible jumpers. 
98 We also consider that MPF and WLR/WLR+SMPF are substitutes in the 2013 FAMR consultation, 
because they are alternative wholesale inputs for the same downstream voice and broadband 
services. See Section 3 of Fixed access market reviews: wholesale local access, wholesale fixed 
analogue exchange lines, ISDN2 and ISDN30, 3 July 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-
access-markets.pdf  
99 Fixed access market reviews: wholesale local access, wholesale fixed analogue exchange lines, 
ISDN2 and ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-
access-market-reviews/summary/fixed-access-markets.pdf 

http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
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b) using MPF – in areas where MPF is in use, operators take over BT’s copper 
loops and provide wholesale call origination directly to retail consumers when the 
latter make calls (to date, it has only been economic to do this for those who are 
prepared to purchase voice and broadband access together (i.e. a dual-play 
offer), as discussed further below). Over 90% of premises in the United Kingdom 
are connected to an exchange that has been unbundled and MPF lines now 
account for 42% of all LLU lines;  

c) using the cable network – in areas where Virgin Media has deployed its cable 
network, Virgin Media delivers wholesale call origination using this network by 
selling directly to end users. This service is delivered using a copper based 
access network (as for BT and KCOM) which shares the same duct as the hybrid 
fibre/coaxial network used to deliver Virgin Media’s cable TV and broadband 
services. Virgin Media’s cable network currently covers just under half of the 
United Kingdom100; and 

d) other direct access networks – in some areas/for some customers, some CPs 
such as Vodafone and Gamma have their own direct access networks, over 
which they self-supply wholesale call origination. 

5.15 Therefore, outside of the cable (and other direct access) network, retail call services 
can be provided on BT’s network either using WLR (where it is provided by BT) and 
wholesale call origination, or using MPF (where it is provided by the LLU operator). 
As such, wholesale call origination (as currently regulated, as per the 2009 Review) 
is currently a necessary additional input for the ultimate provision of retail voice 
services using other wholesale remedies (WLR/WLR+SMPF), and therefore 
indirectly supports these. As a result, our analysis of wholesale call origination should 
be viewed not only in the context of the market we are considering (i.e. wholesale call 
origination), but also in the context of the role of other wholesale access remedies 
(i.e. WLR, SMPF and MPF) in securing retail competition for the supply of voice and 
broadband services, as any change to existing wholesale call origination regulation 
would directly impact the effectiveness of these other remedies. For example, since 
wholesale call origination is necessary alongside WLR in order to provide retail voice 
calls, the removal of wholesale call origination regulation would directly affect the 
viability of WLR+SMPF as a wholesale substitute to MPF for the provision of retail 
voice and broadband services. 

5.16 In the Hull area, KCOM also provides wholesale call origination via its copper access 
network. As with BT, the KCOM network is also used to deliver broadband services. 

5.17 The market for wholesale call origination has seen a number of key developments 
since it was last reviewed which we consider potentially relevant to our assessment 
of market definition and competition. These developments include the following: 

• Fixed voice access and calls are now predominantly purchased together.  

• There is a continued trend towards purchasing wider bundles, including 
broadband and pay-TV.  

• Fixed-mobile pricing convergence appears to have continued. 

• VoIP usage has increased, particularly in the business sector. 

                                                 
100 Review of the Wholesale Broadband Access markets (the ‘2013 WBA Review’), 11 July 2013. 
http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/ 

http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/
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• The number of residential fixed voice lines has increased, although the volume of 
residential fixed voice calls has decreased.  

• In the business sector, there has been a continued reduction in the number of 
fixed voice lines and in the volume of fixed voice calls.  

• The share of wholesale call origination provided over LLU has increased as 
SMPF lines have been converted to MPF.    

• Broadband take-up has continued to increase, with the majority of households 
relying on fixed access broadband.  

• NGA deployment has begun, and take-up of broadband over fibre is expected to 
be significant within the period covered by this review.  

Market definition 

Proposals in the February 2013 consultation 

5.18 In the February 2013 consultation, we proposed that the relevant product market is 
”wholesale call origination on a fixed narrowband network”, and that there are two 
geographic markets: 

• the United Kingdom; and 

• the Hull Area.  

Stakeholder responses to the February 2013 consultation 

5.19 Of the respondents which commented on our market definition, almost everyone 
(including EE101, Invoco Ltd102, [], Lexgreen Services103, Lanonyx104, TalkTalk105, 
Virgin Media106) agreed with the market definition we proposed in the consultation. 

5.20 BT was the only respondent which questioned in detail our proposed approach to 
market definition.  It provided several submissions to the February 2013 consultation. 
Alongside its main submission (which answered the specific consultation questions), 
it provided several supporting annexes which are relevant for considering wholesale 
call origination, including: 

a) Annex 1: An economic review of Retail Markets 

b) Annex 2: Report by DotEcon: Overview on Retail Market Boundaries 

c) Annex 3: Report by Copenhagen Economics: Review of Ofcom’s SMP 
Assessment and Remedies for Call Origination  

                                                 
101 EE response to the February 2013 consultation 
102 Invoco Ltd response to the February 2013 consultation 
103 Lexgreen Services Ltd response to the February 2013 consultation 
104 Lanonyx response to the February 2013 consultation 
105 TalkTalk response to the February 2013 consultation 
106 Virgin Media response to the February 2013 consultation 
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5.21 BT put forward a number of arguments spanning these submissions, with sometimes 
differing views between them, and so to summarise BT’s response we have pulled 
together the key themes presented across these submissions. 

5.22 In relation to the analytical framework we applied for market definition, BT raised 
several concerns. Firstly, BT considered we had not appropriately adopted a 
modified Greenfield approach107 in considering the boundaries of the relevant market 
in the absence of regulation.108 In particular, it raised concerns around the indirect 
constraints analysis (i.e. constraints that come from downstream products), arguing 
we had not justified our approach and failed to take into account possible responses 
by CPs to a removal of the regulation in the wholesale call origination market. For 
example, BT maintained that CPs might respond by offering different products in the 
retail market and changing the design and composition of bundles (e.g. greater 
availability of broadband-only services, so that consumers are more likely to make 
calls using alternatives such as mobile). We discuss the modified Greenfield 
approach in general in paragraphs 5.34 to 5.35 and set out the analysis of the 
indirect constraints within this context from paragraph 5.54 onwards. 

5.23 Secondly, BT argued that we had applied the hypothetical monopolist test in a 
mechanistic way, consequently the conclusions were not robust in the ordering of the 
market definition steps (i.e. product market followed by geographic market). It also 
raised concerns with drawing conclusions from the SSNIP test in this case because 
of its technical limitations, in particular when considering bundles of complementary 
products and when wholesale inputs become increasingly diluted at the retail level 
(both vertically because wholesale call origination is a small cost input to retail voice 
services and horizontally as voice is often bundled with other products). It also 
argued that the absence of a formal critical loss analysis meant there was insufficient 
attention to the likely low threshold for a SSNIP to be unprofitable, given the high 
fixed costs involved in the network.109 We discuss the interactions between the 
product market and geographic market definition at paragraph 5.145, while the 
complexity of the SSNIP test in this case (including the usefulness of a formal critical 
loss analysis) is discussed in paragraphs 5.39 to 5.47. 

5.24 Finally, BT commented that any analysis of retail substitution by residential 
consumers would need to consider the fact that the purchasing decisions of a 
residential consumer involve a complex set of decisions, as set out by one of their 
consultants (DotEcon):110 

a) choice of the access service (i.e. mobile-only, fixed-only, both), which may be 
strongly influenced by the desire to purchase bundles of other services; 

b) choice of supplier; 

c) choice of tariff package; 

d) choice whether to make a voice call at all or use some other mode of 
communication; and 

e) choice of which platform to originate a particular voice call on. 
                                                 
107 See paragraph 5.34 for a description of the modified Greenfield approach. 
108 BT response to the February 2013 consultation, including annex 1 and the Copenhagen 
Economics annex. 
109 BT response to the February 2013 consultation, including annex 1 and the DotEcon and 
Copenhagen Economics annexes. 
110 Paragraph 65, DotEcon annex to BT’s response to the February 2013 consultation 
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5.25 DotEcon considered that the purchasing decisions of business consumers may be 
even more complex, reflecting factors such as the size of the business, workforce 
mobility, specific communication needs (including reliability and integration 
requirements). However, DotEcon did agree that call-level substitution is likely to be 
of dubious value for many customers who have bundles of inclusive minutes (which 
consumers seldom exhaust), therefore many services are free at the margin and so 
convenience factors often drive call choices. We discuss the complexity of consumer 
purchase decisions and the implications for our analysis in paragraphs 5.59 to 5.62. 

5.26 BT also raised a number of additional concerns in relation to the evidence we relied 
on, stating that the market had seen radical changes since the last review (increase 
in bundling and growth of mobile, greater rollout of MPF, and over the top and non-
voice new media alternatives to fixed calls). BT considered that we had ignored the 
impact of these changes, and defined the product market too narrowly in our 
consultation document, failing to capture the full set of price constraints from mobile 
and VoIP. Specifically, it argued: 

a) in relation to mobile, the mobile price-premium no longer exists, and that it is 
almost impossible (including reputationally) for fixed operators to target price 
increases on rural customers who are less able to switch to mobile. It also argued 
that we had not taken account of the impact of the NGCS review and 800MHz 
and 2.6GHz auction which, it argued, will reduce price and quality differences 
respectively between fixed and mobile. The assessment of indirect constraints 
from mobile for residential consumers are discussed in paragraphs 5.63 to 5.83.  

b) in relation to VoIP, BT considered it self-evident that broadband quality must be 
currently sufficient for VoIP given the number of customers using it. The 
assessment of indirect constraints from VoIP for residential consumers is 
discussed in paragraphs 5.92 to 5.97; and 

c) further, BT considered that mobile and VoIP are a greater constraint for 
businesses as indicated in the decline in business fixed voice minutes and, in the 
case of VoIP, take-up of IP-based services to date. BT also argued that recent 
research on current and future attitudes of business customers to fixed, mobile 
and IP calls suggests strong actual and expected decline in fixed business 
calls.111 The indirect constraints from mobile and VoIP for businesses are 
discussed in paragraphs 5.84 to 5.89 and 5.100 to 5.106 respectively.112 

5.27 Additionally, it stated that non-price reasons for choosing a particular call method 
have no bearing on the assessment of responses to a price change – consumers 
make trade-offs between price and non-price factors and the SSNIP test looks at this. 
The relevance of non-price factors is set out in paragraph 5.57. 

5.28 Further, BT113 considered the wholesale market definition failed to reflect both 
geographic and customer variations in retail competitiveness. In particular, it 
considered that the product market should be defined as follows: 

a) voice-only residential customers; 

b) bundle (voice+broadband) for residential customers purchasing both; and 
                                                 
111 P12, Copenhagen Economics annex to BT’s response to the February 2013 consultation 
112 BT response to February 2013 consultation, including main response, annex 1 and DotEcon 
annex. 
113 BT response to the February 2013 consultation, including main response, annex 1 and 
Copenhagen Economics annex. 
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c) much more disaggregated approach to businesses (given wide range of 
requirements and factors which affect communications decisions), reflecting their 
complete communications requirements and usage patterns.  

5.29 BT argued this demonstrates the clear geographic dimension in the focal product, 
leading to a national market for voice-only customers and geographic markets for 
bundle customers along the lines of those we found in the 2010 Wholesale 
Broadband Access (WBA) market review.114 For business customers, it argued that 
the conditions of competition broadly follow the patterns and methodology adopted in 
the BCMR (and argued businesses are increasingly buying bundles of access, calls 
and data). Beyond this, DotEcon115 argued that to understand substitution patterns 
fully, we need to segment users further into groups based on a variety of factors 
including other communications needs, household composition, demographics and 
typical call patterns. The potential to define the market based on the retail bundle 
provided is discussed in paragraphs 5.118 to 5.128, while the geographic market 
definition (including the interactions with this suggested product market definition) is 
discussed at paragraphs 5.135 to 5.149. 

5.30 BT also raised concerns with the market research we used to inform our analysis. BT 
argued that we were over-reliant on it and it was not a reliable basis for determining 
markets, since it is limited in scope and the results are not conclusive, therefore it 
cannot adequately capture the relevant options for consumers. BT also raised 
concerns with the actual questions, querying the different approaches for business 
and residential consumers. Further, it argued that the prevalence of bundles for retail 
customers compromises such surveys. For businesses  it is not possible to reflect the 
large range of options available and understand commercial dynamics in a survey.116 
Our market research and the range of information we have used in our analysis is set 
out in paragraphs 5.46 to 5.47. 

5.31 BT also argued our other research was not an accurate description of purchasing 
patterns or how widespread bundling is, and claimed its own research showed 
bundling was much higher than Ofcom’s data117 (although this appears to have a 
base of all online adults rather than all adults as is the case with the Ofcom 
research). Bundling statistics are discussed at paragraph 5.60. 

Our analysis and conclusions 

5.32 We begin by defining the relevant product market(s) in order to establish those 
products which are regarded as interchangeable or substitutable by reason of the 
product’s characteristics, prices and intended use. This includes the likely extent of 
switching to alternatives at both the wholesale level (direct constraints) and at the 
retail level (indirect constraints). We also consider whether there are any market 
features that might suggest we should define the product market on a more granular 
basis, segmented by retail customer type.  

5.33 We then go on to consider the relevant geographic market(s) to determine those 
areas in which the conditions of competition are sufficiently homogenous, and any 

                                                 
114 Review of the Wholesale Broadband Access Markets, Ofcom, 3 October 2010. 
http://stakeholders.ofcom.org.uk/consultations/wba/wba-statement/  
115 DotEcon annex to BT response to February 2013 consultation 
116 BT response to February 2013 consultation, including the main response, annex 1 and 
Copenhagen Economics annex. 
117 BT response to Q3.1 of February 2013 consultation 

http://stakeholders.ofcom.org.uk/consultations/wba/wba-statement/
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that can be distinguished from neighbouring areas because the conditions of 
competition are appreciably different.  

5.34 Market definition (and the assessment of market power) should be conducted in the 
absence of any wholesale SMP regulation of call origination services. This approach, 
referred to as the modified Greenfield approach118, requires us to conduct those 
assessments in the absence of the existing remedies that were imposed following the 
finding of SMP in wholesale call origination in the 2009 Wholesale Review. To do 
otherwise would mean that the subsequent wholesale market power assessment 
would be informed by a market definition that itself relied on wholesale regulatory 
remedies arising from the finding of wholesale market power. This would be a circular 
and incorrect approach to market definition. However, we take into account any other 
ex-ante regulation upstream that exists independently of a finding of SMP in the 
wholesale call origination market (e.g. LLU remedies).  

5.35 By considering the market definition (and assessment of market power) in the 
absence of existing remedies, the modified Greenfield approach therefore also 
requires consideration of market conditions and CP strategies/behaviour in the 
absence of regulation. As a result, we have taken into account historical evidence 
and discuss the current and past behaviour and strategies of different CPs, unless 
we have reasons to believe that they would not be relevant in the absence of the 
regulated supply of wholesale call origination. Finally, we note that the market 
definition exercise is not an end in itself, but a means to an end to aid the 
assessment of whether it is appropriate to impose ex-ante regulation to protect end-
users from the risks associated with a finding of SMP. 

Product market 

5.36 To define the relevant product market, we have taken as our starting point the market 
identified in the 2007 EC Recommendation, namely wholesale call origination on a 
fixed narrowband network. This candidate market includes wholesale call origination 
provided over a CP’s own exchange line (i.e. using its own network built out to the 
customer), or provided over an upstream service (e.g. access to unbundled copper 
loops (MPF) or leased lines), in order to provide narrowband calls to consumers. In 
either case, the CP can self supply wholesale call origination (i.e. to supply its own 
retail customers) and/or sell wholesale call origination to other CPs (e.g. to enable 
them to provide their own retail services).119 

5.37 Our candidate market therefore includes self-supplied wholesale call origination by 
direct access operators (including BT, KCOM, and Virgin Media) and by operators 
using MPF or leased lines to directly connect customers and any provision of these 
wholesale services by a third party.120   

5.38 This sub-section considering the product market definition is structured as follows: 

                                                 
118 See section 2.5 of the Explanatory Note to the 2007 EC Recommendation.  
119 This is currently purchased alone (which requires the CP to build some network capability to 
accept the wholesale call origination traffic) or as part of an end-to-end wholesale calls product (i.e. 
bundled with conveyance and/or transit services and termination).  
120 We recognise there may be some continued limitations to the degree of substitutability of 
wholesale call origination over MPF for wholesale call origination over BT’s network for certain 
customer groups.  We consider these limitations affect the degree of competition within the market 
rather than the boundaries of the product market itself, and therefore consider it appropriate to 
consider these in relation to our market power assessment rather than in the context of market 
definition. 
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• Discussion of the SSNIP test – see paragraph 5.39 onwards 

• Analysis of direct constraints – see paragraph 5.48 onwards 

• Analysis of indirect constraints (from paragraph 5.54 onwards) – considering 
mobile (see paragraph 5.63 onwards), VoIP (see paragraph 5.92 onwards) and 
text-based alternatives (see paragraph 5.109 onwards). 

• Analysis of different call types – see paragraph 5.117 onwards 

• Analysis of different retail bundles – see paragraph 5.118 onwards 

• Analysis of residential and business customers – see paragraph 5.129. 

SSNIP test  

5.39 In defining the relevant product market, we consider demand-side and supply-side 
substitutes. The “hypothetical monopolist test” is a useful tool to identify close 
demand-side and supply-side substitutes. A product is considered substitutable if a 
hypothetical monopoly supplier could not impose a SSNIP above the competitive 
level without losing sales to such a degree as to make this unprofitable. If such a 
price rise would be unprofitable, because consumers would switch to other products, 
or because suppliers of other products would start supplying the product, then the 
market definition should be expanded to include the substitute products.    

5.40 EC guidelines provide that, in undertaking a SSNIP analysis, a 5-10% notional price 
increase is typically considered “small” and “significant”.  It is significant enough to be 
perceptible to customers, but small enough that a significant element of any 
switching response involves purchasing alternative services rather than ceasing to 
buy services altogether.121  

5.41 The SSNIP approach is of particular use in identifying the direct constraints faced by 
a hypothetical monopolist. However it is also a useful tool in identifying whether there 
are any indirect constraints which might limit the ability of a hypothetical monopolist 
of a wholesale service to raise prices profitably. Indeed, in defining markets at the 
wholesale level, indirect (e.g. at the retail level) constraints can sometimes be more 
important than direct ones. For example, even if there are limited direct substitution 
possibilities, it may not be profitable for a monopolist to raise the price of wholesale 
call origination if, in doing so, this led to a large loss of retail end-users relying on 
wholesale call origination. 

5.42 While the SSNIP test can be useful in the market definition exercise, we recognise 
there are complexities in its application to wholesale call origination which need to be 
reflected in the analysis (BT also raised concerns in relation to the technical 
limitations of the SSNIP test). Bundling of services and fragmentation of consumers 
according to the types of services and bundles they purchase add complexity to the 
demand-side analysis (discussed generally in Section 3, and more specifically to 
wholesale call origination throughout our analysis of indirect constraints below). 

                                                 
121 This is not an inflexible rule. EC guidelines state that the “significance of a price increase will 
depend on each individual case”, and that “the importance of the SSNIP test lies primarily in its use as 
a conceptual tool for assessing evidence of competition between different products or services”. 
Footnote 26, Paragraph 40, Commission guidelines on market analysis and the assessment of 
significant market power (2002/C165/03) – 11 July 2002, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF.    

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF
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Additionally, consumers’ purchasing decisions in relation to calls are closely 
intertwined with a number of related decisions. These may affect (either directly or 
indirectly) consumers’ attitudes and likely reactions to a SSNIP applied to fixed calls, 
further complicating any analysis of substitution. In its annex to BT’s response to the 
February 2013 consultation, DotEcon puts forward a useful set of decisions for 
residential consumers122, repeated above in paragraph 5.24, which illustrates the 
difficulty in assessing substitution patterns by consumers. 

5.43 There is inevitably some interaction between each of these purchase decisions set 
out above, for example, the consumer’s call decision depends on the choice of 
access services, the supplier and the type of package chosen.123 Further, the 
relevance of each decision when considering potential indirect constraints for 
wholesale call origination may vary according to the potential substitute being 
considered.  

5.44 We also note that wholesale call origination represents a relatively small input into 
retail services (particularly as more and more services are bundled together), which 
inevitably dilutes124 the retail price impact of any wholesale price increase (as noted 
by BT). We have nevertheless considered whether, even in the absence of a dilution 
effect (i.e. retail prices would increase by the same proportion as the wholesale 
charge), a SSNIP would be profitable at the wholesale level.  We consider this to be 
appropriate in order to ensure that we have not understated any potential indirect 
constraint arising at the retail level.  If a price increase of 5-10% at the retail level led 
to significant switching by retail customers, it may be necessary to consider in greater 
detail the extent to which the retail alternatives exercise a constraint on a 
hypothetical monopolist’s ability to increase prices at the wholesale level.   

5.45 Therefore there are both demand and supply-side complexities in defining this 
market that we need to reflect in our analysis of direct and indirect constraints using 
the SSNIP test. Moreover, a number of these considerations are also relevant for the 
market power analysis.  

5.46 These add complexity to the conceptual tools and empirical methodologies that can 
sometimes be used to inform the market definition analysis. For example, we 
consider that, despite BT’s comments, a critical loss analysis125 could be misleading 
in this case and result in potentially spurious results. This is because it would not 
allow us to deal with the issues discussed above (e.g. dilution). Furthermore, we 
consider that we should not put too much weight on our market research to attempt 
such a quantification, which could not easily overcome the issues highlighted above. 
In addition, stated preference responses to hypothetical price changes may 
misrepresent actual behaviour that would occur in reality, and therefore results must 
be carefully interpreted. This is especially the case when there are a number of 
decisions (as discussed above in paragraph 5.24) that cannot be easily drafted into 
survey questions.  

5.47 As a result, we have adopted a more holistic approach to our market definition and 
market power assessment. In particular, we have used a range of evidence, including 

                                                 
122 Paragraph 65 of DotEcon report for BT. DotEcon states that the purchasing decisions of business 
consumers may be more complex. 
123 For example, where the choice of tariff package includes free minutes, this will affect whether a call 
is made and which platform is used to make that call. 
124 This dilution at the retail level is both vertical (because wholesale call origination is a small input to 
retail voice services) and horizontal (where voice is bundled with other products). 
125 A critical loss analysis attempts to quantify the reduction in demand (in this case, for wholesale call 
origination) which would make the hypothetical price increase (SSNIP) unprofitable. 
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information from Ofcom’s CMR and Ofcom’s Technology Tracker126, market research 
specifically carried out for this review considering both residential and business 
consumers127 (which purposefully covered questions relating to actual behaviour as 
well as more hypothetical stated preference responses128), data and information 
collected under s135, responses to the May 2012 CFI and the February 2013 
consultation. We consider that using a variety of sources and information (rather than 
relying on one particular source) would reduce the risk of error. We also apply this 
approach to the market power assessment to ensure robustness in our approach 
(see discussion further below). 

Direct constraints  

5.48 A direct constraint is a wholesale substitute that limits the ability to increase the price 
of a wholesale service (that is, there is potential for direct substitution at the 
wholesale level), e.g. CPs switching between purchasing wholesale call origination 
on a fixed narrowband network and potential alternatives. 

5.49 We consider whether CPs using wholesale call origination on a fixed narrowband 
network could switch to potential alternatives in response to a 5-10% price increase 
(as per a SSNIP test) by using:  

• wholesale call origination over a mobile network; or  

• wholesale call origination over a (fixed) broadband network. 

5.50 First, wholesale call origination on mobile networks is provided by each mobile 
network operator operating in the United Kingdom. Supply-side substitution at the 
wholesale level between fixed and mobile would occur only if mobile networks could 
provide fixed wholesale call origination to fixed-line operators selling telephone calls 
at the retail level. 129 This would require very significant investment to be undertaken 
and, in the current market, mobile operators’ business strategies are typically 
focused on mobile markets and the needs of mobile customers.  As such, we do not 
consider that mobile network operators are likely to act as a sufficient direct 
constraints in the provision of wholesale fixed call origination over the period of this 
review. 

5.51 Second, substitution at the wholesale level to call origination on a broadband network 
could occur. This would result in a VoIP based retail offering. We consider that VoIP 
services can be characterised as two main types:  

a) Managed VoIP: the ISP that provides a customer’s broadband service also 
provides a voice service over the broadband connection. The ISP controls the 
provision and quality of this voice service. Calls to the PSTN are likely to be 
supported, and prices may be similar to calls made over the narrowband 

                                                 
126 Which uses three separate UK representative samples each year. 
127 Businesses and residential consumers purchase services in different ways, and so the design of 
the research and questions posed were adjusted for each group to reflect this. 
128 We consider that responses based on actual behaviour are important context given stated 
preference responses are likely to overstate any actual response to price changes. 
129 Although not critical for this analysis, a ‘mobile network’ here refers to a provider capable of 
offering wholesale services sufficient to enable a fixed communications provider to offer a retail (fixed) 
voice telephony service. It is not necessary for this analysis that the supplier is itself the owner or 
operators of the mobile network used to serve the end-customer – for example, it would not change 
this reasoning if the supplier was a virtual mobile network operator (or MVNO). The simpler term 
‘mobile network’ is used here for clarity. 
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network.130 Managed VoIP also includes integrated communications services 
where a business is provided with a single access connection to support all its 
traffic (managed voice, private data traffic and internet access). 131 The traffic will 
not, in general, be passed via the public Internet.  

b) Un-managed VoIP: a separate voice SP (such as Skype) provides the service 
“over-the-top” of a broadband connection. The provider of the broadband 
connection (whether a residential ISP or a provider of integrated business 
communications) routes the traffic to the Internet, and there is no guarantee they 
will prioritise this traffic, so quality of service is likely to be more variable than a 
managed service. Calling between customers subscribing to the service is likely 
to be free, and the service may allow the subscriber to make and receive calls to 
and from the PSTN but this is likely to be charged for. 

5.52 If the broadband access network operator could provide fixed wholesale call 
origination to fixed-line operators selling calls at the retail level the service provided 
would most likely be a managed VoIP service (since the broadband provider would 
also be providing the VoIP service, at least at the wholesale level)  We consider this 
for the residential and business consumer segments separately: 

a) Wholesale call origination on VoIP for residential consumers: This service, if 
provided, would require additional investment e.g. customer premises equipment 
(CPE) to interface the telephone to the broadband connection and to convert 
voice signals to VoIP. Additionally, as we also discuss below in relation to indirect 
constraints, consumer attachment to fixed lines (and narrowband services) 
persists, even in the face of retail price increases. Therefore, given that VoIP 
does not appear to be a close retail substitute for residential consumers and we 
understand that the customer would need to opt to be supplied with access to 
voice services in this way, it is not clear that wholesale call origination over a 
broadband network would be an attractive alternative for CPs to wholesale call 
origination on a fixed narrowband network in this review period. 

b) Wholesale call origination on VoIP for business consumers: As we discuss 
below in relation to indirect constraints, managed business services are 
increasingly becoming a viable alternative to narrowband voice. While we expect 
businesses to increasingly use these services (especially as fibre rollout 
increases), there are nevertheless costs associated with switching to this solution 
from narrowband voice. We consider the potential for this substitution further in 
relation to indirect demand constraints below.   

5.53 Alternatively, if the VoIP service was provided by a different CP than the broadband 
network operator, the service would have some of the issues related to un-managed 
VoIP services (such as quality of service concerns), as well as the issues highlighted 
above for managed VoIP services. Therefore, while we recognise that, for 
businesses, wholesale call origination over VoIP is likely to increasingly become an 
alternative to wholesale call origination over a fixed narrowband network (and 
therefore consider it further as an indirect constraint below), we do not consider that 
wholesale call origination on a broadband network will act as an effective direct 
constraint over the life of this review. 

                                                 
130 Providers of managed VoIP include Virgin Media. BT used to provide managed VoIP (‘Broadband 
Talk’) but this was discontinued in 2011. 
131 This is sometimes referred to as IP voice and/or session initiation protocol (SIP) trunking. 
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Indirect demand constraints from competition at the retail level 

5.54 A wholesale price increase that is passed on to retail consumers will be a key factor 
in assessing the profitability of any SSNIP.  A SSNIP at the wholesale level may 
appear profitable where purchasers of wholesale products are unable to switch to 
alternative products in response. However, if the SSNIP at the wholesale level is 
passed through to retail customers, those customers may switch to other retail 
products which do not require the wholesale service supplied by the hypothetical 
monopolist, thus reducing the volume of the wholesale service purchased from the 
latter and potentially rendering the SSNIP unprofitable. This is called an indirect 
constraint. 

5.55 We therefore consider in our analysis below whether, if the price of wholesale call 
origination increased, there is evidence suggesting that retail customers would switch 
away from retail fixed narrowband calls products to use mobile, VoIP, or text based 
services, for a sufficient proportion of calls such that the initial wholesale price 
increase is unprofitable. 

5.56 In practice, assessing the level of pass-through to the retail level is complicated as in 
this case, a wholesale price increase of 5-10% for call origination is likely to translate 
into a much smaller increase at the retail level. This is because the price of wholesale 
call origination is very low (currently less than 0.3ppm), and as a result constitutes a 
very small wholesale component of the total retail price (i.e. the impact is diluted). 
This is the case both when we consider individual retail call prices, and particularly 
when we consider the retail price of a larger bundle of products (e.g. with 
broadband). However, in order to ensure that we have not understated the effect of 
any indirect constraints arising from the retail level and as set out at paragraph 5.44, 
we have assessed the extent of retail substitution if the retail price of voice calls 
increased by up to 5-10%. This is an upper bound on the retail price increases 
prompted by a SSNIP at the wholesale level as the dilution effect means that the 
increase in retail prices for fixed calls will always be lower than the price increase at 
the wholesale level. Consequently, if this analysis reveals only limited indirect 
constraints arising from switching at the retail level in the event of a 5-10% price 
increase, the actual constraint on the hypothetical monopolist’s pricing freedom will 
not be significant.  

5.57 As set out at paragraph 5.24 (and raised by BT), consumer behaviour in making calls 
involves a number of decisions. The relevant decision(s) for each potential alternative 
is likely to vary, as will its interaction with other purchase decisions, all of which will 
affect the analysis of substitutability. As such, we have reflected on the specific 
decisions that are likely to be most relevant for each potential substitute and 
considered how this might affect the extent of indirect constraints. Additionally, we 
recognise that the strength of indirect demand constraints could vary between 
customer types and accordingly take this into account in our assessment. Non-price 
factors are also relevant for this analysis of indirect constraints, as these will affect 
consumers’ attitudes to potential substitutes as well as their willingness and 
propensity to switch in response to a given price increase. 

5.58 Before we consider the services that could potentially exert an indirect constraint, it is 
useful to consider how a wholesale price increase for wholesale call origination 
might, or might not, be passed through to retail prices. 
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Pass-through to retail prices 

5.59 The way in which calls are priced has implications on the importance of the pass-
through. 

5.60 Although calls-only products are still offered and bought, this is becoming less 
common, with calls increasingly sold as part of a bundle. This may be a simple 
pairing of calls and access (which may offer an amount of call minutes that are 
purchased for a fixed monthly price) through to more complex bundles (e.g. voice 
telephony and other services). In particular: 

a) 95% of residential consumers (90% of businesses) with a fixed line in our 
research use the same supplier for access and calls132; 

b) 85% of residential consumers with a landline have unlimited calls to United 
Kingdom landlines included at some time of the day/week133;  

c) About 65% of consumers who have a fixed line purchase voice as part of a larger 
bundle including fixed broadband, and for some, pay TV (for a minority, these 
bundles can also include mobile)134; and   

d) 68% of respondents to our consumer survey reported to considering only the cost 
of the overall bundle (rather than individual components) when purchasing 
communications services.135 

5.61 As a result, we consider that the impact of a wholesale call origination price increase 
on the fixed monthly price of a bundle of fixed access line plus some inclusive voice 
minutes is most relevant in considering indirect constraints.  This is because the vast 
majority of consumers buy access and calls together from the same CP. Despite the 
fact that the fixed access market review is conducted separately from this review136, 
we consider the interactions to be important context for the analysis of wholesale call 
origination.137 

5.62 Therefore, for the majority of retail customers, we consider that any increase in the 
price of wholesale call origination is more likely to be passed on through the overall 
retail monthly charge for the line rental and calls bundle, rather than through the per 
minute call price. We recognise that bundle composition and pricing structures may 

                                                 
132 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012.  
133 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012  
134 Q1 2013, Ofcom Technology Tracker. We note that BT has questioned the accuracy and reliability 
of this figure. However, we consider the main source of dispute between our data and that put forward 
by BT is the sample base used, (indeed, [] Contrary to the suggestion by BT, we consider that all 
consumers with a fixed line is the appropriate base to use for the purposes of considering narrowband 
services (including the prevalence of bundling) and the impact of price changes, rather than online 
consumers-only and/or those who have recently switched service as BT appears to suggest in the 
research it submitted. 
135 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
136 As discussed in the May 2012 CFI – Fixed narrowband market review and network charge control 
(call for inputs) – 17 May 2012 http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-
market-review-call/summary/condoc.pdf  
137 See Fixed access market reviews: wholesale local access, wholesale fixed analogue exchange 
lines, ISDN2 and ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-
access-market-reviews/summary/fixed-access-markets.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/summary/condoc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/summary/condoc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
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change in the absence of ex ante wholesale call origination regulation, as argued by 
BT (in relation to the modified Greenfield approach). However, we believe that 
consideration of any such adjustments would be highly speculative on our part. 
Therefore we consider that existing products do not seem an unreasonable proxy for 
how retail products might be offered in the absence of regulation at the wholesale 
level (or at the very least, consumer expectations of those products), as discussed 
above. While in principle inclusive minutes might be reduced or discontinued in 
response to a wholesale price increase or call charges apply for a larger proportion of 
calls (as argued by BT), we consider it unlikely.138 As such we consider that, 
following a wholesale price increase, CPs are likely to continue to offer inclusive 
calls, and instead pass the wholesale price increase on through the overall retail 
monthly charge for access plus calls. This implies that for these consumers, for 
consumer switching to be an effective constraint on the price of wholesale call 
origination, they would need to be prepared to switch their entire fixed voice bundle 
to another service (e.g. mobile)  in order to avoid the price increase (i.e. the access 
decision is most relevant).  

Indirect demand constraint – competition based on mobile  

5.63 Between 2007 and 2012, the volume of mobile calls increased by 16%, while fixed-
line calls steadily decreased year on year.139 The decline in fixed call volumes we 
have seen is also expected to continue.140 In 2011, for the first time, mobile calls 
accounted for more than half of all voice call minutes and in 2012 approximately 54% 
of all call minutes were mobile originated.141 This upward trend in mobile calls was 
present for both business and residential consumers, and suggests that consumers 
consider mobile to be a substitute for at least some fixed-line calls (not least given 
that 94% of fixed households also have access to a mobile telephone142). We note 
however, that in each of the last two years, total mobile call volumes have also 
declined slightly143 (along with fixed call volumes). Nearly half of respondents to our 
consumer survey stated that they frequently make calls from a mobile that could 
have been made from a landline (46%) and a similar proportion stated that they 
agreed with the statement “I have a landline but generally use mobile” (47%).  

5.64 As discussed above, we consider that for the majority of consumers (who have 
inclusive minutes and so would need to consider switching access), a sufficient 
proportion would need to consider mobile access a realistic alternative to fixed-line 
access in order for retail switching to constrain the price of wholesale call origination 
(i.e. the access purchase decision). Therefore we first assess whether consumers 
would consider mobile a substitute for their fixed-line and calls package.  

                                                 
138 We understand that if the charges for wholesale call origination are substantial they could affect 
the retail price structure currently observed, as argued by BT.  However, the current level of the ppm 
wholesale call origination charge is currently very low and so while we would expect retail price levels 
to change in response to a wholesale price increase, we consider that an effect on retail price 
structures would only occur if price increases were extremely large. 
139 Decreasing by approximately 31% over the same period. Figure 5.1, Ofcom, Communications 
Market Report 2013, August 2013, 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf  
140 See, for example, [] 
141 Ofcom Telecommunications Market Data Update Q4 2012, 29 April 2013. 
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-
reports/tables/q4-2012/  
142As at Q1 2013. Ofcom Technology Tracker, Q1 2013. 
143 By approximately 2% in total between 2010 and 2012. Ofcom, Communications Market Report 
2013, August 2013. 

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/tables/q4-2012/
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/tables/q4-2012/
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5.65 We then consider the potential for switching on a call-by-call basis in response to an 
increase in the price of individual calls for the minority of consumers who might be 
exposed to individual fixed call prices (e.g. those who do not have inclusive calls 
within their fixed-line bundle, or for those call types not typically included in bundle 
minutes, e.g. international calls and premium non-geographic calls). For these, the 
choice of platform is likely to be most relevant.144 The number of residential 
consumers likely to be exposed to such a change is relatively low and decreasing, 
and we take this into account when considering the strength of this constraint.  

Increase in bundle price 

5.66 Consumers facing a higher monthly bundle price for fixed access and calls could: 

a) Option 1 – give up the bundle of access and calls and become mobile-only 
consumers (possibly together with mobile broadband if the consumer also had a 
fixed broadband service) – the choice of access decision; or 

b) Option 2 – give up the call package/plan and switch all calls to mobile but keep 
the fixed access line for broadband – a choice of tariff package decision; or  

c) Option 3 – downgrade to a cheaper fixed call package/plan that would imply more 
out-of bundle calls (e.g. from an ‘Unlimited Anytime United Kingdom calls’ to an 
‘Unlimited Week-end calls’ plan) and switch some out-of bundle calls to mobile on 
a call-by-call basis – a choice of tariff package decision. This is akin to 
considering the potential for switching on a call by call basis by a minority of 
consumers who might be completely exposed to individual fixed call prices (i.e. 
who have no inclusive minutes), and therefore we consider the two together. 

Option 1 – become mobile only 

5.67 We believe that becoming a mobile-only consumer is unlikely for two main reasons: a 
general attachment to fixed lines and use of broadband.  

5.68 First, most residential customers appear unlikely to give up the ability to make fixed 
voice calls in favour of relying on mobile. Most respondents to our consumer survey 
(72%) agreed (either strongly or slightly) that they would “never” give up their landline 
access.145 Among these respondents, the most popular reasons for this were the 
need for internet access (31%) and the fact that they had always had a landline 
(31%). Others explained their attachment to a fixed line on the grounds of reliability 
(29%) and price (25%).  

5.69 Widening the focus across the full sample, to include those that would consider 
giving up their landlines, shows that a significant proportion of respondents agreed 
that security, the wish to avoid upheaval and reliability were the main reasons for 
keeping a landline. In particular, 44% stated that mobiles were not reliable enough to 
enable them to give up their landline. While there was a slightly greater willingness to 

                                                 
144 The choice of whether to make a voice call or use an alternative form of communication is also 
likely to be relevant, but is considered further under the text-based alternatives. 
145 Section 4.3 of Jigsaw research. We note that there is some variation in willingness to become 
mobile-only by demographic group.  In particular, our consumer survey found that older respondents 
(55+) (70%), the retired (78%) and rural dwellers (64%) are the most likely to ‘agree strongly’ that they 
would never give up their landline, compared to 55% of all respondents. Similarly, those indicating 
they would give up fixed access in response to an increase in their monthly bill was higher among 
certain customer groups, including the city-based (21%), those who are not working (17%), the less 
affluent (14%) and those aged between 18 and 34 (14%).  
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consider giving up landline calls than there was for access, most respondents still 
said they would never give up their landline calls package (60%). We do not consider 
that the factors cited by residential consumers for their continued attachment to 
landlines are likely to be affected by an increase in the price of their fixed-line and 
calls bundle, nor do we have any reason to believe they are likely to change during 
the course of the period covered by this review. Indeed, we asked interviewees in our 
market research146 how they would respond to a 10% increase in the price of their 
monthly landline bill, and only 11% said they would give up their fixed-line calls 
package and 10% that they would give up fixed access.147 

5.70 This indication of a limited willingness to give up a fixed line (irrespective of the 
underlying motivations) is best reflected in the fact that the proportion of mobile-only 
households has stabilised in the past three years, increasing only slightly from 12% 
in Q1 2009 to 15% in Q1 2011, and staying at this level until Q1 2013.148 This is 
despite the fact that mobile call prices appear to have become cheaper relative to 
fixed calls over time (see below). Instead, households with both mobiles and fixed-
lines continue to be the largest group, which suggests that consumers continue to 
value access to both fixed and mobile services, i.e. most consumers do not seem to 
regard the two forms of access as close substitutes.  

5.71 Second, we consider that the need for a fixed line to support a fixed broadband 
connection is likely to mean that the majority of residential consumers will remain 
very unlikely to become mobile-only over the period of this review. As at Q1 2013, 
83% of landline owners also have broadband149 (either purchased as a bundle with, 
or separately to, their fixed line). While take-up of internet on a mobile phone and 
mobile broadband150 have grown since the last review, they are almost always used 
alongside (rather than in place of) this fixed broadband access. In Q1 2013, 4% of 
adults relied soley on their mobile phone for home internet access, and only 3% of 
households relied solely on mobile broadband (a figure which has been slowly 
declining since its peak of 7% in 2011).151 Instead, most broadband households rely 
solely on a fixed broadband connection (over 90% of those with broadband).152 
Further, although take-up of mobile broadband had been increasing, it has more 
recently declined (to 5% of households in Q1 2013), although internet use on a 
mobile phone has increased significantly (see Figure 5.3 below).  

5.72 While a move to 4G will increase the speeds available (as argued by BT), we 
consider that this is unlikely to significantly reduce the demand for broadband via 
fixed-line access within the time horizon of this review. This is due to two reasons: 

a) given the timeline for 4G deployment (rollout is underway following the 
completion of the auctioned 4G spectrum153), it is unclear whether these services 

                                                 
146 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012. 
147 We consider that these numbers are likely to overstate any actual response to a SSNIP since they 
are stated preferences rather than based on actual behaviour. 
148 Figure 5.52, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
149 Ofcom Technology Tracker, Q1 2013 
150 Mobile broadband in this context means access via a mobile network using a USB stick or dongle, 
or built-in 3G connectivity in a laptop, netbook or tablet PC with a data card, but excludes access from 
mobile handsets. 
151 Ofcom Technology Tracker, Q1 2013 
152 Ofcom Technology Tracker, Q1 2013 
153 E.g. Although EE are already offering 4G services, Vodafone, O2 and H3G are all in the process of 
rolling out their 4G services. For example, O2 is launching 4G in the summer of 2013 covering the 

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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will be available to – and adopted by – a significant proportion of consumers 
within the period of this review such that they are an alternative to fixed 
broadband access154; and 

b) the expected continued deployment of higher-speed fibre broadband (take-up is 
expected to be significant within the period covered by this review155) makes it 
unclear whether the material difference in broadband speeds between fixed and 
mobile will significantly narrow in the period of this review notwithstanding the 
availability of 4G mobile broadband.  

5.73 Our view is therefore that mobile access for broadband is not and will not be 
considered to be a sufficiently close substitute for fixed line access for broadband for 
the majority of retail customers during the period relevant to this review.  

5.74 At the margins, some consumers may give up their fixed line and switch all calls to 
mobile, resulting in a loss of fixed call volumes and revenues for the hypothetical 
monopolist. In particular, those without broadband could be more likely to become 
mobile-only, as they do not require the fixed line for anything other than making calls. 
However, the non-price factors in access choice remain relevant and we also note 
that households without broadband are heavily concentrated among older age 
groups156 who, our research indicates, also show a lower willingness to become 
mobile-only.157 

5.75 Therefore given the general attachment to a fixed line and the need for broadband, 
as evidenced in our research and demonstrated by the stabilisation of the proportion 
of mobile-only households (even in the presence of a reduction in the price difference 
between mobile and fixed calls), we consider it unlikely that a sufficient number of 
residential customers would completely switch to mobile bundles of access and calls 
(even in response to a 5-10% retail price increase, as per our analytical approach set 
out above), such that it would render the increase in the price of wholesale call 
origination unprofitable.  

Option 2 – keep fixed line for broadband only 

5.76 In relation to giving up the call package and switch calls to mobile (but keeping the 
access line for broadband), the existing trend in bundling retail access and calls 
implies that such an option would either be available at a price which is not 
significantly different from the status quo price (of the whole bundle), or may not be 
available at all. 158 This is because the price of access is a significant proportion of 

                                                                                                                                                     
major UK cities only, rolling out to the rest of the UK subsequently http://www.o2.co.uk/4g/uncovered, 
and Vodafone are planning to roll-out later in 2013 http://www.vodafone.co.uk/4g/ready-for-4g/  
154 For example, the requirement to offer indoor coverage to 98% of the United Kingdom population 
(and to 95% of the population of each of the nations) in one 4G licence available in the auction would 
be phased in and would not fully take effect until 2017. 
155 See for example Section 3 of Review of the Wholesale Broadband Access markets, 11 July 2013. 
http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/  
156 See Figure 5.54, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf  
157 Our consumer survey found that while 55% of all respondents would ‘agree strongly’ that they 
would never give up their landline, older respondents (55+) (70%) and the retired (78%) were 
significantly more likely to ‘agree strongly’. Research undertaken for consultation on business and 
residential consumers (Jigsaw, on behalf of Ofcom), December 2012. 
158 We note that at the time of consultation, some mobile operators (O2 and EE) also offered fixed line 
access with broadband only (i.e. without calls packages). However, these no longer appear to be 
available. 

http://www.o2.co.uk/4g/uncovered
http://www.vodafone.co.uk/4g/ready-for-4g/
http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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the price of a bundle of calls and access, while call packages are offered for a 
relatively small incremental price once access has been purchased.159 Because of 
this, there is unlikely to be a significant saving in giving up a package that bundles 
access and calls after the price increase in favour of an access only service. This is 
especially true once the costs (both monetary and non-monetary) of switching access 
(to a provider that offers access-only) and any adjustments to mobile subscriptions to 
reflect the increase in mobile-originated calls have been taken into account.160 
Additionally, the general attachment to a landline and having the ability to make 
fixed- line calls (set out above) is also relevant.  

Option 3 – downgrade fixed package and switch to mobile calls on a call by call basis 

5.77 Finally, customers with inclusive minutes could downgrade their calls package to a 
lower-priced alternative with fewer inclusive minutes (e.g. switching from all free calls 
to a weekend calls package) in response to a wholesale SSNIP. This would leave 
them exposed to individual fixed call prices, as per the minority of customers who do 
not have an inclusive calls package within their bundle and those who make calls 
outside their bundle. These customers would be exposed to a change in retail call 
prices, and could therefore switch to mobile on a call-by-call basis in response.  

5.78 We now therefore consider if mobile might be an effective constraint for these calls at 
the point at which consumers choose which platform to use to originate a voice call. 

5.79 According to our survey, price appears to be the most important factor preventing 
even greater use of mobile, although reliability is also considered important. When 
asked why they did not make all their calls from a mobile when at home, 56% of 
respondents cited price as a reason, with reliability (10%), coverage (6%) and quality 
(5%) also cited.161 This is despite the fact that there appears to have been a 
convergence in average fixed and mobile call prices over time.162  

                                                 
159 For example, Virgin Media offers a broadband only service (i.e. without a phone line), but only 
within its cable footprint, which is approximately £5.80 per month cheaper than the equivalent 
broadband service with a phone line (although this includes free weekend calls as a phone line 
without any inclusive minutes is not available). A 30Mb broadband service plus phone line (and 
inclusive weekend calls) with Virgin Media costs £14.50 a month (£7.25 for six months) plus £14.99 a 
month for the phone line (18 month contract), which averages at approximately £27 a month 
(reflecting discount). The equivalent broadband service on a broadband only contract costs £22.50 a 
month (£17.50 for three months) on a 12 month contract, which averages at approximately £21.25 a 
month (reflecting discount). Prices correct as at 13 June 2013. 
http://store.virginmedia.com/broadband/compare-broadband/index.html?buspart=bb_solus_2  
160 As such, we could expect that those more likely to switch consumption of calls to mobile are those 
fixed consumers that have a mobile tariff which allows them to increase mobile calls at limited extra 
expenditure (i.e. those who have large mobile call bundles). 
161 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
162 See for example Figure 5.53, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf While this data is 
useful for general trends, it should be interpreted with caution, particularly for considering consumers 
exposed to individual call prices, as it is only an approximate measure of average retail call prices 
(reflecting the increasing complexity in identifying individual price elements as bundle take-up – 
particularly for access and calls – increases). This is because it is calculated by dividing total line 
rental and out-of-bundle call revenues by total voice call minutes, which, as well as reflecting the 
access element of each service, means it will be affected by trends in call volumes and the relative 
consumer composition of fixed and mobile. For example, it will be sensitive to the penetration of 
inclusive minutes in fixed line packages, the balance of pre-pay and post-pay mobile consumers (the 
latter have inclusive minutes while the former pay an explicit price on a call-by-call basis), and how 

http://store.virginmedia.com/broadband/compare-broadband/index.html?buspart=bb_solus_2
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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5.80 In general, respondents had strong perceptions of whether a call was more 
expensive on a mobile than on a landline, with the majority identifying calls to 
landlines, international calls and calls to non-geographic numbers as being more 
expensive from a mobile (with calls to mobile being identified as more expensive 
from a landline).163 Further, there is evidence that consumers adjust their relative use 
of landline and mobile in line with these perceptions (see Figure 5.1). In particular, 
while mobile is used significantly more to call other mobile phones, landlines are 
used significantly more to call other landlines and other numbers which consumers 
perceive to be less costly to call from landlines. This suggests that where a fixed call 
has an explicit price, a change in relative call prices is likely to lead to some switching 
to mobile on a call-by-call basis. If price convergence continues and consumer 
perceptions adjust accordingly, we are likely to see more switching to mobile as a 
result of an increase in the price of fixed calls, by those exposed to individual call 
prices.  

Figure 5.1: Outgoing calling patterns when at home 

 
Source: Narrowband Market Review Consumer 2012.  
Base: All using landline/mobile for outgoing calls from home in the past six months n=1908/1607 
Q8c/d: Types of number most likely to be used with landline/mobile when at home  

5.81 On the other hand, despite rationalising choices on the basis of price, when making a 
call most respondents said they do not consider the call price: 66% stated that they 
either never or rarely consider call prices when choosing which method to use. The 
evidence suggests that the choice between fixed and mobile calls is driven not only 
by price but also by reliability of connection, quality of network coverage and ease of 
use.164 Whether the consumer uses a pre- or post-paid mobile service165, the type of 
calls made, and the needs of the customer at the time the call is made (e.g. out of the 
house or no interference166) will also affect the decision. There are also demographic 

                                                                                                                                                     
inclusive minutes are offered (i.e. a fixed number or by time of the day). As such, it is not necessarily 
fully reflective of the explicit (absolute) call prices consumers are exposed to on a call-by-call basis. 
163 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012  
164 Ibid. These were all expressed as reasons that consumers do not currently make all calls by 
mobile when at home. 
165 For example, for mobile post-pay contract customers the marginal price of a call is effectively zero 
within a bundle, and so these retail customers may be more sensitive to changes in retail fixed call 
prices than pre-pay mobile customers who often pay a ppm charge. 
166 In our research, quality within the home was raised as a potential concern with mobile.  
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differences in likelihood of switching, with our survey suggesting that those more 
likely to switch include younger people and those living in urban areas.167  

5.82 In addition, although there appears to have been some convergence in average fixed 
and mobile call prices, for some call types (such as non-geographic numbers), the 
current price differential between fixed and mobile calls can still be large.168 More 
generally, we could expect that those more likely to switch to mobile on a call-by-call 
basis to be those fixed consumers who have a mobile tariff that allows them to 
increase mobile calls at limited extra expenditure (e.g. those with large mobile call 
bundles).  

5.83 Therefore, there is likely to be some switching at the margins for those consumers 
who are exposed to individual call prices if the relativity between mobile and fixed call 
prices were to be affected. However, while we recognise that mobile calls represent 
an increasingly close substitute for fixed calls for many residential consumers, we 
consider that the average constraint from mobile is unlikely to be sufficiently strong to 
constrain wholesale call origination prices (even in the event of a 5-10% retail price 
increase, as per our analytical approach set out above), since: 

a) for many consumers, retail price is not the main consideration when choosing the 
method to make calls; 

b) some retail call prices may have to increase significantly to trigger switching to 
mobile; and 

c) the majority of customers are unlikely to be exposed to such an individual call 
price change (as discussed above), and mobile access is not a sufficiently strong 
substitute to fixed access for the vast majority of these consumers (nor do we 
believe it will be during the period covered by this review). 

Business consumers 

5.84 The analysis set out above also largely holds for business customers, although there 
is some evidence that mobile may be a closer alternative for businesses (as also 
argued by BT). The steady decline in total fixed call volumes discussed above is 
evident in the business-specific volumes, where there has been a continued 
reduction in the volume of fixed voice calls (approximately 8% between 2011 and 
2012169). This trend may reflect continued fixed-mobile substitution (and potentially 
greater use of VoIP, discussed further below), as the general reduction appears to at 
least in part have been compensated by an increase in mobile minutes.170 Bundling 

                                                 
167 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012. 
168 Table 3.1, Ofcom, Simplifying Non-Geographic Numbers: Improving consumer confidence in 03, 
08, 09, 118 and other non-geographic numbers, December 2010, 
http://stakeholders.ofcom.org.uk/binaries/consultations/simplifying-non-geo-numbers/summary/non-
geo.pdf. Mobile call prices for non-geographic numbers can be (and have historically been) many 
multiples of the fixed line equivalent. Changes to the existing NGCS regime may affect this in the 
future (see Simplifying non-geographic numbers - Policy position on the introduction of the unbundled 
tariff and changes to 080 and 116 ranges, http://stakeholders.ofcom.org.uk/consultations/simplifying-
non-geo-no/)  
169 Figure 5.46, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf  
170 For example, total business voice call volumes (mobile+fixed) appeared relatively unchanged 
between 2010 and 2011 (-0.6%), with the 9% fall in business fixed call volumes largely offset by an 

http://stakeholders.ofcom.org.uk/binaries/consultations/simplifying-non-geo-numbers/summary/non-geo.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/simplifying-non-geo-numbers/summary/non-geo.pdf
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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of inclusive minutes is potentially relatively less important in the business market 
compared with the residential market, and our research found that despite the 
landline accounting for the majority of all outgoing calls from office premises, there is 
little evidence that the choice of using a fixed line for outgoing calls is due to free or 
pre-paid minutes of landline calls.171 As a result, businesses may be more exposed 
to individual call prices, and therefore may be more likely to switch calls at the margin 
than residential customers.  

5.85 Although an analysis of long-term trends in consumption of fixed and mobile calls is 
useful, what matters for market definition (and SMP assessment) is the extent to 
which consumers would switch away from fixed calls following a price increase over 
and above any long term sectoral trends that may be due to a number of factors 
unrelated to price changes. 

5.86 Furthermore, these trends need to be weighed against other evidence. Like 
residential consumers, the vast majority of businesses (90%) purchase fixed line 
rental and calls from the same provider, and the majority also appear to have a 
general attachment172 to a fixed line.173 In particular, only 6% of businesses in the 
Jigsaw survey stated they would cancel their fixed-line and switch all calls in 
response to a 10% increase in costs of calls from their fixed line (although most of 
these indicated they would switch to mobile).174 Additionally, the call-by-call switching 
decision within businesses is generally removed from the purchaser, and instead 
made by employees who are likely to prioritise non-price factors (such as needs at 
the time of the call, e.g. convenience) over price considerations. Indeed, 74% of 
businesses in our survey claim that staff rarely or never consider how much calls will 
cost based on the technology used.175   

5.87 More significantly, there are other non-price considerations that would be likely to 
limit the extent of switching to mobile by business customers in response to a price 
increase. Overall, 70% of businesses indicated that they would not consider 
switching more/all calls from their fixed line to mobile, with price, reliability, quality 
and coverage cited as the main barriers to further future mobile substitution.176 While 
nearly a fifth (19%) of businesses in our survey stated they would switch at least 
some calls to mobile if the price of calls from a fixed line increased by 10%, 47% 
stated they would do nothing (and did so with greater certainty than for the alternative 
options).177 This would be particularly true on a call-by-call basis where callers are 
often separate from the bill-payer, so any desire to rebalance in favour of mobile calls 
might be difficult to implement.   

                                                                                                                                                     
increase in business mobile voice call volumes (of 4%). Figure 5.46, Ofcom, Communications Market 
Report, July 2012, http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf  
171 Q8a. Research undertaken for consultation on business and residential consumers (Jigsaw, on 
behalf of Ofcom), December 2012 
172 For example, as with residential consumers, the majority (88%) stated they would not consider 
cancelling their fixed line altogether, with having always had a landline (36%), quality of customer 
service (25%), reliability of connection (17%) and need it for the internet (12%) being the most stated 
barriers to cancelling altogether. Research undertaken for consultation on business and residential 
consumers (Jigsaw, on behalf of Ofcom), December 2012 
173 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
174 Ibid 
175 Ibid 
176 Ibid  
177 Ibid 

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf
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5.88 Furthermore, these qualitative non-price factors, plus the need for a data/broadband 
connection, might also limit switching of fixed line entirely to mobile-only by 
businesses (as per residential consumers). 

5.89 As a result, we consider that while some switching to mobile would be likely to occur 
(both for some calls, and potentially to a lesser extent, for all calls), this would be 
limited to a relatively small proportion of business users, who together account for a 
small proportion of the total fixed calls market.  Therefore, we do not consider that 
this switching is likely to render unprofitable a price increase in wholesale call 
origination.  

Overall conclusions on mobile 

5.90 While mobile calls appear to constitute an increasing competitive constraint in the 
retail market for calls (particularly for businesses and on a call-by-call basis), we do 
not believe this is sufficient to affect the relevant wholesale market definition in the 
period covered by this review. This is because while there is some degree of 
substitutability for some users, we consider that mobile access is not a sufficiently 
strong substitute for fixed access for the vast majority of these consumers, nor do we 
believe that it will be during the forward-looking period covered by this review. This is 
primarily due to the increasing tendency for providers to bundle fixed access with 
calls and with consumers’ unwillingness to give up fixed voice access, but also 
reflects non-price factors. Indeed, we note that most consumers appear to have 
strong preferences for purchasing both fixed and mobile access.  

5.91 Therefore, our view is that a price increase in wholesale call origination would not 
trigger sufficient switching to mobile to render the price increase unprofitable (even if 
it led to a 5-10% retail price increase, as per our analytical approach set out above), 
and therefore mobile calls should not be included in our market definition.  

Indirect demand constraint – competition based on VoIP 

5.92 As discussed above, there are two main types of VoIP: managed VoIP and 
unmanaged VoIP. 

5.93 Currently, residential consumers are much more likely to use unmanaged VoIP 
services. In Q1 2013, more than one in four adults (28%) stated that they currently 
use VoIP (although this is more concentrated among younger consumers)178, and 
16% of adults stated they use internet based voice/video calls at least once a week 
to communicate with friends and family.179 While we recognise that managed VoIP 
for residential consumers may increase over time (particularly as fibre roll-out 
continues), we consider this is likely to be beyond this review period, and we 
therefore focus on unmanaged VoIP for residential consumers.  

5.94 Businesses use managed and un-managed VoIP in roughly equal measure180, and 
use of VoIP by businesses is increasing (see discussion below). Although only one in 
ten businesses with a fixed line claim to use VoIP, more than 50% of large 

                                                 
178 Q1 2013. Figure 5.59, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf Note, this figure is 
not directly comparable to the figure in 2012 due to question changes in the research. 
179 Figure 1.52, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
180 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012  

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf


Review of the fixed narrowband services markets 
 

63 

businesses (employing more than 250 people) use some form of VoIP 
communication.181  

5.95 This use suggests a growing potential for substitution from fixed voice calls to voice 
over broadband calls, which could act as a constraint on wholesale call origination 
over a narrowband network.  

Residential consumers – increase in bundle price 

5.96 For the reasons discussed in paragraphs 5.59 to 5.62, we consider that – as for 
mobile – for the majority of consumers, a sufficient proportion would need to switch 
their entire bundle of fixed voice calls to VoIP in order for VoIP to exercise a strong 
constraint on wholesale call origination (i.e. at the choice of access service decision 
point). However, a fixed line is required to provide the broadband connection over 
which the VoIP service is provided182, so that customers need to retain the access 
line even where they choose to make calls via VoIP. This means that once a 
consumer decides to keep his or her access line (and call package), calls from a 
fixed line are included within the package and do not incur additional charges. 
Therefore, for the same reasons as discussed in paragraph 5.76 (in relation to the 
limited availability and cost savings associated with broadband only services), we do 
not consider that an increase in the price of wholesale call origination would be likely 
to trigger significant retail switching towards VoIP by consumers with calls plus line 
bundles (even if it led to a 5-10% retail price increase, as per our analytical approach 
set out above) such that it would no longer be profitable.   

Residential consumers – increase in price of out-of-bundle calls 

5.97 As with mobile, some consumers could downgrade their calls bundle and, alongside 
those without any inclusive minutes, switch to VoIP on a call-by-call basis. 
Residential customers are likely to consider unmanaged VoIP calls to be a substitute 
for some fixed-line calls at the point at which they choose which platform to originate 
a call from (35% of VoIP users in our consumer survey choose VoIP for outgoing 
calls based on price, the most commonly cited individual reason183). As a result, they 
are likely to be fairly sensitive to material changes in the relative price of calls at the 
margin. Indeed, our research suggests that residential consumers currently use VoIP 
mainly for international calls184 (which critically are often excluded from bundles), 
where it is likely to provide a much cheaper alternative to fixed and mobile methods 
(as well as the possibility of video telephony). 

5.98 However, there are additional factors affecting the choice between fixed voice calls 
and VoIP besides price, which would significantly limit the degree of further 
switching. For example, VoIP requires a broadband connection of sufficient quality 
and reliability185, and there may be issues with convenience (e.g. if the VoIP service 
is provided via software installed on a computer so that the computer needs to be on 
before calls can be made or received), quality of sound and the perceived reliability 

                                                 
181 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
182 Unless they use mobile broadband, although as discussed above, mobile broadband uptake is 
more limited and tends to be purchased alongside (rather than instead of) fixed broadband, which 
suggests fixed broadband is more likely to be used for VoIP. 
183 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012  
184 Ibid 
185 The anticipated rollout and subsequent uptake of superfast broadband could reduce some of the 
quality concerns for particular consumers with slower/more unreliable connection speeds.   
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which a fixed landline is said to possess.186 This is reflected in the relatively few 
respondents to our survey who indicated that they would be likely to switch some 
calls to VoIP in response to a 10% increase in their monthly landline bill (9%). This is 
also supported by actual behaviour: despite what can be a substantial price 
differential, we note that VoIP calls still account for only a small percentage of overall 
residential call volumes (and tend to be focused on particular call types). 
Respondents to our consumer survey reported that VoIP accounts for only 2% of all 
outgoing calls. Indeed, as shown in Figure 5.2, VoIP is currently used by residential 
consumers much less frequently than fixed lines, and tends to be focused on 
international calls (with limited United Kingdom calls). 

Figure 5.2: Use of VoIP and landlines by residential consumers187 
 

 

Source: Narrowband Market Review Consumer 2012. Q14: How often do you normally use your 
<landline/VoIP> to contact other people? Base: All with landline/VoIP n=2058/434. Q8c: Thinking 
about the calls you make from home, what types of numbers are you more likely to call using your 
<landline/VoIP> rather than your <other products used>? Base: All using landline/mobile for outgoing 
calls from home in the last 6 months n=1908/284. 

5.99 These non-price factors and current VoIP usage patterns suggest that the cost 
saving from VoIP would need to be higher, and the non-price barriers lower, to see 
greater switching across all call types. Therefore any such switching to VoIP on a 
call- by-call basis (even in the event of a 5-10% retail price increase as per our 
analytical approach set out above) would not appear to be sufficient to constrain 
wholesale call origination prices, since there continue to be non-price factors which 
are relevant in this switching decision (as well as the fact that the majority of 
customers are unlikely to be exposed to such an individual call price change, 
discussed above). 

                                                 
186 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
187 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 

Frequency of use (%)            Outgoing calling pattern at home 
(%) 
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Business consumers 

5.100 The purchase decision of businesses covers a wider range of communications needs 
and services, and is highly complex, potentially spanning multiple locations. Given 
the significant variations in business customers (both in terms of needs and actual 
services available/purchased) it is complex to consider potential retail substitution at 
an aggregate level. For example, incidence of VoIP use was found to vary by 
company size, rising from a low of 7% in companies with 1-4 employees to a high of 
54% in companies with 250 or more employees. Indeed, there are various ways in 
which VoIP services may currently be used to supply business users with voice calls.  
For the purposes of this analysis, these can be grouped into two broad types: those 
providing VoIP calls over a fixed broadband connection (therefore requiring a fixed 
line) and those offering VoIP calls over an alternative access solution.   

5.101 Starting with the latter, we note that some businesses have moved away from a 
traditional fixed line for calls entirely, using managed VoIP services alongside 
alternative access products (e.g. Ethernet provided by a direct access network or a 
leased line). We consider that these alternative IP-based access solutions are more 
likely to be taken up by the larger businesses traditionally using digital lines such as 
ISDN30188 due to the additional functionality (and higher price) relative to traditional 
(residential-type) products (although this will not always be the case). This could 
mean a switching of all calls to VoIP, not just on a call-by-call basis. Indeed, it 
appears that some businesses are replacing narrowband lines with IP-based 
solutions, and this trend is likely to continue during the review period. The number of 
business fixed lines (PSTN+ISDN lines) has been declining steadily since 2007189, 
and the increased use of IP-based services for business telephony was one factor 
identified as likely to have contributed to this in 2012190 (in fact, corporate data 
services connections have been increasing since 2007191). Of the applications used 
over businesses’ wide area network connections, VoIP was used by 45% of 
businesses in Q1 2012 and ‘PSTN grade’ voice services were used by 47%.192 

5.102 This general longer-term trend towards IP-based voice services is likely to be driven 
at least in part by the greater flexibility that they offer. In particular, as businesses 
increasingly use voice and other services, an IP-based solution is advantageous 
because it allows an integrated access connection over which all services can be 
carried, which provides greater flexibility and reduces costs. As a result, those 
businesses that require additional services to voice may be more likely to switch 

                                                 
188 ISDN is a set of standards for digital transmission over ordinary telephone copper wire (and other 
media). There are two main types of ISDN: ISDN2 (which consists of two 64kbit/s channels and a 
16kbit/s signalling channel) and ISDN30 (thirty 64kbit/s channels and a 64kbit/s signalling channel). 
Each channel can be used independently, so an ISDN2 line can be used as two voice lines, one voice 
line and a 64kbit/s data connection, or as a 128kbit/s data connection.  See the 2013 FAMR 
consultation for more details of ISDN and comparisons with IP-based services. Fixed access market 
reviews: wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and ISDN30. 3 
July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-
reviews/summary/fixed-access-markets.pdf 
189 Figure 5.44, Ofcom, Communications Market Report 2013, August 2013 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
190 Section 5.2.5, Ofcom, Communications Market Report, July 2012, 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf. 
191 This includes Ethernet, IP VPN, digital leased lines, and frame relay/ATM. See Figure 5.49, 
Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
192 Figure 5.47, Ofcom, Communications Market Report, July 2012, 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf.  

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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away from a traditional fixed line towards VoIP. As discussed in Section 4 and 5 of 
the 2013 FAMR consultation193, ISDN30 and ISDN2 volumes have been gradually 
declining, and this is expected to continue in the period covered by that review (until 
2017). At the same time, there has been a growth in volumes of IP-based voice 
services (SIP/IP trunking and hosted VoIP), and this growth is forecast to continue.194 
This suggests that for many (particularly larger) businesses there is a general longer-
term trend whereby managed VoIP becomes a viable substitute. Indeed, our 
research indicated that, when asked about future planned changes to their 
communications (in the next 2-5 years), VoIP was more likely than average to feature 
in the plans of larger businesses (250+ employees).195 

5.103 However, while IP-based alternatives are particularly strong for large businesses, the 
picture is much less clear for small and medium sized businesses (which make up 
the vast majority of businesses in the United Kingdom196), particularly those that do 
not require the greater functionality of these alternative access methods.197 Use of 
VoIP for these businesses will – as is the case with residential consumers – require a 
fixed broadband connection, and therefore a fixed line. Therefore, to the extent that 
businesses pay on a call-by-call basis (rather than purchasing a bundle of inclusive 
minutes198), we could see some switching to VoIP (managed or unmanaged) in 
response to an increase in fixed call prices. In fact, we already observe businesses 
with a fixed line making use of both methods for voice calls, with one in ten 
businesses with a fixed line claiming to use VoIP, and of these, 53% claiming to use 
it very often or sometimes for calls that could have been made using a fixed line.199 
However, the need for a fixed line to support broadband access will limit the extent to 
which businesses can switch to VoIP to counter an increase in the price of their line 
and calls bundle price (as is the case for residential consumers).  

5.104 That said, many of these SME businesses may currently take more than one 
narrowband line, and such users would have the option of retaining a single fixed line 
connection to support broadband access and cancelling all other lines in favour of 
VoIP calls over the broadband line. We are aware that some CPs serving business 
users are trying to encourage their customers to adopt this model.  We also 
understand that take-up has remained relatively low to date despite the fact this 
option offers significant cost savings over fixed narrowband access.200 This is 

                                                 
193 Fixed access market reviews: wholesale local access, wholesale fixed analogue exchange lines, 
ISDN2 and ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-
access-market-reviews/summary/fixed-access-markets.pdf 
194 Ibid. See in particular paragraph 4.38 et seq. for ISDN30 and IP volumes, and paragraph 5.30 et 
seq. for ISDN2 volumes. 
195 For example, see Figure 46 of the Jigsaw Research Narrowband Market Review 2012 report, 
January 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-
report.pdf  
196 SMEs (defined as having between 0-249 employees) accounted for 99.9% of all private sector 
businesses in the UK at the start of 2012. Business Population Estimates for the UK and Regions 
2012 Statistical Release, Department for Business Innovation and Skills, 12 October 2012. 
http://www.bis.gov.uk/assets/biscore/statistics/docs/b/12-92-bpe-2012-stats-release.pdf  
197 There may also be some barriers to switching, as discussed further below. 
198 For those businesses with inclusive minutes, the arguments are likely to be the same as for 
residential consumers. 
199 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
200 Indeed, as discussed in the 2013 FAMR consultation, while it seems likely that ISDN2 and ISDN30 
volumes will continue to fall we consider that there is considerable uncertainty about the rate of 
decline. See Fixed access market reviews: wholesale local access, wholesale fixed analogue 
exchange lines, ISDN2 and ISDN30. 3 July 2013. 

http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-report.pdf
http://www.bis.gov.uk/assets/biscore/statistics/docs/b/12-92-bpe-2012-stats-release.pdf
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because the quality of VoIP calls depends on the speed and contention of the 
broadband connection available and the other demands on its capacity.  As most 
businesses rely on broadband for data services as well, many potential users of VoIP 
who currently use fixed narrowband services may be deterred from adopting this 
solution by lack of available bandwidth or contention on their current broadband 
connection (particularly as their wider needs may not justify the extra expense 
associated with existing higher bandwidth business-specific services e.g. leased 
lines). An increase in the price of a fixed line plus calls is therefore unlikely to 
significantly affect the speed of migration.  Our discussions with the CPs rolling out 
this model suggest instead that take-up depends on the speed at which NGA is made 
available to a greater number of potential users. 

5.105 Additional roll-out of fibre and the anticipated take-up of superfast broadband201 
within the period of this review may facilitate higher quality VoIP at a lower price than 
traditional business services, and so could potentially increase the competitive 
constraint from VoIP on wholesale call origination.  However, it is difficult to predict 
how business users will react as this continues, given the range of factors relevant in 
the purchase decision. For example, switching to VoIP is not costless or risk-free.202 
Moving to a VoIP solution may involve investment costs related to the change of 
equipment which, depending on the size of business, could be significant. 
Additionally, changing equipment can represent an operational risk. 

5.106 Therefore for businesses (particularly larger businesses), we recognise that switching 
voice services to VoIP may be more viable than for residential consumers (as argued 
by BT). Indeed, as set out above, there has been a gentle and reasonably constant 
increase in IP-based services to date (while ISDN volumes have also declined203). 
Therefore we expect competition in the business segment from VoIP to increase in 
the longer term. However, given the significant number of small and medium sized 
businesses (which, in total, make up the vast majority of all private sector businesses 
in the UK204) for the majority of whom VoIP is unlikely to be an immediate substitute, 
it is unlikely that this would be sufficient to constrain wholesale call origination in the 
period covered by this review.  

Overall conclusions on VoIP 

5.107 In the light of the above, while VoIP services are increasingly substitutable for fixed 
voice calls on a call-by-call basis, we do not believe that VoIP provides a substitute 
for narrowband access for the vast majority of residential (and indeed, small 

                                                                                                                                                     
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-
access-markets.pdf  
201 As discussed in the 2013 WBA Review. See for example Section 3 of Review of the Wholesale 
Broadband Access markets, 11 July 2013. http://stakeholders.ofcom.org.uk/consultations/review-wba-
markets/  
202 The 2013 FAMR consultation identified some barriers to switching from ISDN to IP-based services, 
as set out in paragraph 4.52 et seq. (ISDN30) and 5.37 et seq. (ISDN2) of the consultation. Fixed 
access market reviews: wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and 
ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-
reviews/summary/fixed-access-markets.pdf 
203 However, there is a disparity in rates of growth and decline of the respective services which 
suggests that there is not a one to one relationship, and therefore we cannot assume that the growth 
of IP is purely as a result of switching behaviour of ISDN customers. See paragraph 4.42 of the 2013 
FAMR consultation. 
204 Business Population Estimates for the UK and Regions 2012 Statistical Release, Department for 
Business Innovation and Skills, 12 October 2012. 
http://www.bis.gov.uk/assets/biscore/statistics/docs/b/12-92-bpe-2012-stats-release.pdf 
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business) users. Therefore, our view is that a price increase in wholesale call 
origination would not trigger sufficient switching to VoIP to render the price increase 
unprofitable (even if it led to a 5-10% retail price increase, as per our analytical 
approach set out above), and therefore we do not include it within our market 
definition. 

5.108 While we recognise the general trend towards managed VoIP services for 
businesses, this is currently predominantly the case for larger businesses, which 
make up the minority of business consumers. Further, it is not clear that an increase 
in wholesale call origination prices would significantly affect the migration decision for 
SME businesses discussed above. As a result, we do not consider this general trend 
would affect our market definition in the period under review, and so do not include 
managed VoIP in the market definition205.  

Indirect demand constraint – competition from text-based and social media services 

5.109 In addition to mobile and VoIP calls, texting using a mobile phone and potentially 
emails and social media may act as a substitute for some types of calls when a 
consumer is choosing whether to make a voice call or use some other mode of 
communication.  

Residential consumers 

5.110 Text messages are the most-used method for daily communication with family and 
friends: 54% of United Kingdom adults texted friends and family at least once a day 
in Q1 2013, a slight decline (4%) from 2012, whereas 45% of United Kingdom adults 
talk on a mobile every day. Social networking was used daily to communicate by 
28% of adults in Q1 2013 (this also saw a slight decline (4%) from 2012).206 Our 
consumer survey found that 54% of residential consumers agree that sending a text 
message is a viable alternative to making a call via landline.207 While 39% agreed 
that sending an email is a viable alternative to making a call. 

5.111 However, there are barriers to the increasing use of text-based communication. 
When asked why they do not use text messaging more often at home, versus 
landline calls, consumers stated a preference to talk to the person, thought that it 
was not suitable for certain conversations, mentioned the need to obtain an 
immediate response, and that text would take too long or was inconvenient to use.208 
Similar objections were raised to increasing the use of emails.209 While 21% stated 
that they would switch some landline calls to text messages in response to a 10% 
price increase in their overall landline bill (16% to email), it is not clear what 
proportion of calls they would be willing to switch, particularly in the light of the 
identified barriers to increased use. Critically, as noted in relation to mobile calls (see 
paragraphs 5.67 to 5.74), relatively few customers would be prepared to give up 

                                                 
205 In any event, it is not clear that the inclusion of managed VoIP in the market would significantly 
affect the analysis given the low proportion of the total fixed voice market this constitutes. See for 
example paragraph 4.97 et seq of the 2013 FAMR consultation. Fixed access market reviews: 
wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and ISDN30. 3 July 2013. 
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-
access-markets.pdf 
206 Figure 1.50, Ofcom, Communications Market Report 2013, August 2013 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
207 Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom), December 2012 
208 Ibid 
209 Ibid 
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fixed- line access (10%) or all fixed line calls (11%), and switch to alternatives. As a 
result, we do not consider it likely over the period of this review that any switching to 
text or email would be sufficient to make a price increase in wholesale call origination 
unprofitable. 

Business consumers 

5.112 As with residential consumers, text messaging and emails may provide an alternative 
to some fixed-line calls for businesses. In our business survey, 43% agreed that 
sending a text message is a viable alternative to making a fixed line call, and 67% 
agreed regarding emails. However, respondents identified that there are barriers to 
increasing the use of both of these as alternatives to fixed line calls, including the 
preference to talk, lack of suitability for some types of communication, 
inappropriateness for contacting clients, the need for the ‘personal touch’ and 
immediate response, and inconvenience.210 Only 6% of respondents stated they 
would switch some landline calls to email in response to a 10% increase in fixed-line 
call prices (even fewer stated that they would switch all calls to email).211 Therefore, 
combined with the drivers for using fixed line calls set out above, we do not consider 
that any switching to text or email would be sufficient to make a price increase in 
wholesale call origination unprofitable. 

Overall conclusions on alternative networks 

5.113 There are a range of potential alternatives to fixed voice calls that are relevant across 
the range of decisions that consumers make. 

5.114 While mobile and VoIP (especially for larger businesses) are potential alternatives for 
fixed calls, the competitive constraint exercised on fixed narrowband calls at the retail 
level from calls originated on a mobile network or via VoIP, or by text-based services, 
does not appear to be sufficiently significant for the period covered by this review to 
justify widening our product market definition (even in the event of a 5-10% retail 
price increase, as per our analytical approach set out above).  

5.115 We also do not consider that the constraints posed by these retail alternatives are 
sufficient collectively to constrain a hypothetical monopolist in wholesale call 
origination. Due to the limited substitution of each alternative individually (as set out 
for mobile, VoIP, and text-based alternatives in paragraphs 5.90, 5.107 and 5.110 
respectively), and particularly as a result of the line+inclusive calls bundle purchase, 
we do not consider that the combination of these constraints would be sufficient to 
constrain wholesale call origination prices. In particular, even when combined, we 
would still expect any actual reduction in fixed calls volumes arising from a SSNIP 
(over and above any long term trend) to be relatively limited.   

5.116 Although we do not consider the indirect constraints from mobile and VoIP calls to be 
sufficient to justify widening the wholesale market definition, we do recognise their 
interaction with fixed calls at the retail level. As a result, we consider the potential 
indirect competitive constraints from mobile and VoIP (particularly for larger 
businesses) in the market power assessment below, even though they are not in the 
relevant product market.  

                                                 
210 Ibid 
211 Ibid 
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Different call types 

5.117 Retail consumers use their fixed lines to make various types of calls, including to 
other geographic numbers, to mobile numbers, international calls and for non-
geographic call services. A hypothetical supplier of wholesale call origination for one 
call type could easily switch to providing call origination for another call type following 
a change in relative prices. Indeed, suppliers provide wholesale call origination 
services for a number of call types using the same wholesale services set out above 
in our candidate market (reflecting the fact that CPs tend to provide call services 
which enable their retail customers to make all types of calls). This suggests that all 
wholesale call origination services should be treated as part of the same market, 
irrespective of the type of number being called, on the basis of supply-side 
substitutability. 

Different retail bundles 

5.118 We recognise the continuing trend towards bundling of voice and broadband in the 
retail market, as set out in Section 3, with a significant proportion of residential 
consumers purchasing bundles of broadband and voice together (65% of those with 
a landline as at Q1 2013).  At the same time, a material proportion of residential 
customers with a landline (16% in Q1 2013) continue to take fixed voice but not 
broadband – voice-only customers – with the most popular reasons given being they 
do not want or need it. 212 BT has argued (as summarised above) that we should 
assess these customer groups separately. 

5.119 At the retail level, we consider there is likely to be limited substitution between dual-
play and voice-only packages in response to relative price changes in either 
direction.  Those who already take broadband with their fixed line are unlikely to 
downgrade to a fixed voice-only package if the price of their dual-play package 
increased, particularly given that many of these customers take a fixed line to support 
broadband access (see discussion above, in paragraphs 5.71). The majority of dual-
play customers are also unlikely to switch to purchasing the two products separately, 
given the higher price this typically entails. Similarly, most voice-only consumers 
would be unlikely to switch to a dual-play offer in response to an increase in the price 
of their voice-only package as this would be likely to entail an increase in their 
expenditure for a service which their current behaviour suggests they do not value. 
We consider any substantial migration particularly unlikely, given the current 
differential in prices213 and we would still consider it unlikely even if this differential 
were to narrow significantly. 

5.120 At the wholesale level, the alternatives for supplying voice-only customers with 
wholesale call origination differ from the alternatives for supplying those taking 
bundled offers.  As discussed above, wholesale call origination can currently be 
provided over WLR (with or without SMPF), MPF, or cable, but their suitability for 
different customer types varies: 

                                                 
212 In Q1 2013 44% of customers not purchasing internet services stated they do not do so because 
they do not need it and 25% because they do not want a computer. 16% of these customers are likely 
to be very price sensitive, saying that price is the main reason for not purchasing broadband services 
(although some respondents that do not want a computer may do so for the expenditure that this 
would involve. See Figure 5.68, Ofcom, Communications Market Report 2013, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
213 For example, the price differential between BT voice-only offer for residential customers “Unlimited 
Evening & Weekend Calls” and the corresponding dual-play offer “Unlimited Broadband” is £9/month, 
(see http://www.productsandservices.bt.com/products/landline/packages). 

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
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a) voice-only customers – MPF is not used as an input for all retail voice calls, as it 
is typically commercially viable only when used to provide a bundle of voice and 
broadband. This is because although MPF can technically be used to provide 
fixed voice calls to voice-only consumers, the level and structure of regulated 
wholesale charges relative to retail prices means that it is not typically economic 
to use MPF to supply voice-only customers, and this would remain the case even 
following a relatively significant increase in the retail price of a voice-only 
package. These customers can therefore only be supplied using wholesale call 
origination provided over WLR on BT’s network or, in areas where cable is 
present, over Virgin Media’s cable network. An increase in the price of call 
origination at the wholesale or retail level would be unlikely to lead to any supply-
side substitution by MPF operators into this market as the price rise would need 
to be substantial for it to become economic to do so.     

b) dual-play bundle customers – for customers taking voice and broadband services 
from the same CP, wholesale call origination can economically be provided using 
MPF, WLR (alongside SMPF for the broadband service) or cable, subject to 
respective footprints/availability. 

5.121 We have therefore considered whether there might be a case for defining separate 
wholesale call origination markets according to whether it is used to supply voice-
only customers or customers taking a dual-play offer (who can be served using MPF 
within the MPF footprint). 214  

5.122 However, these are not the only relevant customer groups. While bundling is 
undoubtedly increasing overall, it is possible to purchase broadband and fixed voice 
separately, and a material proportion of consumers purchasing both products 
exercise this option. This is despite the (often) material savings offered by the dual-
play packages. This includes approximately 18% of residential consumers with a 
landline215, and we also consider it likely that a large number of business users who 
purchase business-specific offerings (who in total account for 16% of fixed analogue 
exchange lines216) purchase voice and broadband separately. These customers 
cannot be supplied wholesale call origination using MPF unless they switch to a retail 
dual-play bundle (as it is not economic for voice-only over MPF, as discussed above 
for voice-only customers). We consider that any barriers to migration to a dual-play 
bundle by these customers are likely to vary within the segment: 

a) some of these customers will be purchasing voice and broadband separately for 
legacy reasons only. Such customers could easily migrate to a dual-play offer 
over MPF where it is available (and it is likely to be in the LLU operators’ interests 
to switch these customers onto a dual-play package wherever possible). 
Therefore these customers are likely to be more comparable to dual-play 
customers.   

                                                 
214 The impact of bundles on the retail market was also discussed in the 2013 WBA Review, see for 
example paragraph 3.53 et seq. (the relevance for the wholesale market was discussed in paragraph 
3.148 et seq.). Review of the Wholesale Broadband Access markets, 11 July 2013. 
http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/ 
215 These figures are based on data collected from the Ofcom Technology Tracker, Q1 2013, 
http://stakeholders.ofcom.org.uk/binaries/research/statistics/2012apr/Ofcom_Technology_Tracker_W
a1.pdf Note, this 18% is made up of 11% who buy voice and broadband from different CPs, and 7% 
who purchase both services from the same CP but not in bundle or package (they consider their fixed 
line as a standalone product).  
216 As estimated in the 2013 FAMR consultation.  
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b) however, not all split purchasers are legacy customers, and in fact some appear 
to be buying voice and broadband separately as it gives them something that the 
dual-play bundle cannot.217 For example, there is evidence that some switchers 
in the last year have purchased voice and broadband separately: []218 Many 
businesses may also be in this group, as many are likely to have needs that 
would not be well-served by the dual-play MPF offer (e.g. because they need 
additional fixed lines for voice-only services219) or require a service with features 
not commonly supported in the MPF-based offers of the largest LLU operators 
(given that not all major LLU operators offer a comprehensive suite of services 
aimed at the business sector). This is reflected in the lower penetration of the 
LLU operators in this segment, which we discuss in more detail in paragraph 
5.195. For this group of non-legacy customers, the barriers to migration to a dual-
play bundle may be material, and so are likely to be more comparable to voice-
only customers for the purposes of considering voice services. 

5.123 These residential and business customers who purchase voice and broadband 
separately for non-legacy reasons could account for a relatively significant proportion 
of those taking both fixed voice and broadband services, for whom there are 
constraints in the suitability of MPF (even where it is available) for the provision of 
wholesale call origination. As such, it would appear that MPF is not necessarily a 
perfect substitute for WLR+SMPF for all voice and broadband customers, even 
where it is available, in this review period.  

5.124 Finally, customers living in non-MPF areas will have to be supplied using BT’s 
wholesale call origination (using WLR) – regardless of whether they are dual-play or 
not. 

5.125 As a result, if we segment the market for wholesale call origination between voice-
only customers and all voice+broadband customers (i.e. split purchasers and dual-
play bundle customers combined, as we consider it is likely to be difficult for BT to 
accurately distinguish between them220), there would still be a material group of 
customers in the latter market that are not voice-only customers but for whom a dual-
play bundle over MPF may nonetheless not be suitable. This includes those who live 
in non-MPF areas and (to some extent) those who purchase the two products 
separately (including a large number of business users). For these voice and 
broadband customers, the provision of wholesale call origination using MPF is not 
economically viable, and so these customers will have limited or no alternative to 

                                                 
217 Some may also be doing so because they are outside of the MPF footprint. 
218 [] 
219 Alternatively, some businesses that require multiple voice lines may actually purchase voice and 
broadband in a bundle, and then purchase additional solus voice lines (although the lower penetration 
of LLU operators in businesses may suggest this is limited). In any event, to the extent this was the 
case, the competitive conditions for the solus lines purchased would be akin to voice-only customers 
(while the bundle element would be reflective of the dual-play customers). 
220 We consider that BT would in theory be able to distinguish (although not necessarily perfectly) 
between wholesale call origination intended for a voice-only customer and that intended for a 
customer taking voice and broadband (either separately or together) by looking at whether SMPF is 
also provided on the WLR line (either purchased by the same CP or another). However, we consider 
it unlikely that BT could precisely distinguish at the wholesale level between wholesale call origination 
purchased by a CP for the provision of retail services to a split voice and broadband customer and 
that for the provision of retail services to a dual-play bundle customer (particularly given the presence 
of resellers). Therefore on this basis, we consider it appropriate to consider the split purchasers of 
voice and broadband together with the dual-play bundle customers in a single voice+broadband 
market segment for the purposes of this analysis. 
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retail services based on BT’s wholesale call origination (provided over WLR), despite 
buying both voice and broadband services (albeit separately).  

5.126 Therefore we do not consider that defining separate markets according to retail 
customer segments results in clearly defined and demarcated variations in 
competitive conditions for wholesale call origination. On this basis, we consider the 
two segments are sufficiently homogenous in terms of competitive conditions to 
define a single market encompassing both.  

5.127 We consider this view may be reinforced by the anticipated move towards broadband 
over fibre. As MPF cannot be used to provide superfast broadband (rather VULA is 
currently required instead221), this migration to fibre may limit any further increase in 
deployment of MPF and the competitiveness of the dual-play segment (this is 
discussed further in paragraph 5.179). 

5.128 As a result, we consider that all wholesale call origination (irrespective of the retail 
offering it is an input for) should be considered part of the same market. However, 
although we have defined a single market for wholesale call origination used to 
supply voice-only customers and customers purchasing both voice and broadband, 
we recognise that these competitive variations may have an impact on our analysis 
of SMP and consideration of remedies, which we reflect further below. 

Residential and business  

5.129 Retail competition for calls (and suitability of alternatives) may differ between 
residential and business consumers, as reflected in the above analysis of indirect 
constraints. Additionally, we recognise that at the wholesale level the CPs targeting 
the business sector are currently more reliant on BT’s wholesale call origination than 
the CPs operating in the residential sector222, where MPF and cable penetration is 
significantly higher (see paragraph 5.195). However, we do not consider this is a 
sufficient basis to define two separate markets. 

5.130 Firstly, we note that the wholesale call origination product used for calls made by 
businesses and for calls made by residential consumers will effectively be the same 
(although different features may be supported, for example for ISDN calls). A supplier 
of wholesale call origination to residential customers could therefore easily supply 
wholesale call origination to businesses (and vice versa) depending on access 
network requirements. As a result, identifying different wholesale charges on a call-
by-call basis according to whether the retail CP is supplying a business or residential 
customer is likely to be complex, and the supplier of wholesale call origination is 
unlikely to be able to accurately identify whether, for many retail CPs, it is business or 
residential consumers who are being served (particularly when purchased alongside 
WLR, as they will each use identical lines).   

5.131 Secondly, we acknowledge that there is likely to be some blurring at the retail level 
between business and residential consumers (for example, with some SMEs 
purchasing “residential” telecommunications services). Further, we note there is likely 

                                                 
221 VULA (or virtual unbundled local access, currently provided as Openreach’s GEA wholesale 
product) is the external fibre product allows competitors to deliver services over BT's NGA network 
with a degree of control that is similar to that achieved when taking over the physical line to the 
customer. The voice service can be provided alongside VULA via WLR (and therefore wholesale call 
origination) or via MPF.  
222 We note that there are other business-specific communications services available, as discussed in 
the Business Connectivity Market Review – Final Statement, 28 March 2013. 
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/  

http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/


Review of the fixed narrowband services markets 
 

74 

to be a wide range of business needs even within this segment. However, we do not 
consider a detailed segmentation exercise and assessment of substitution patterns 
for business users to be proportionate (even if it were practical) given the breadth of 
the relevant considerations for businesses. 

5.132 Finally, the wholesale call origination product used to support business and 
residential services is likely to be sufficiently interchangeable as to be viewed by 
customers (retail CPs) as effective substitutes.  

5.133 We therefore consider that there is a single market for wholesale call origination 
which should not be segmented according to residential and business end users. 
However, we recognise that variations in competitive conditions between the two 
customer groups at the retail level might have an effect on the assessment of SMP 
and consideration of remedies, which we reflect further below. 

Conclusion on product market 

5.134 Based on the assessment above, our conclusion is that wholesale call origination is 
not sufficiently constrained by mobile, VoIP or text based services for these other 
services to be included within the same relevant market. As a result we define a 
product market for wholesale call origination, which includes all wholesale call 
origination (including that used to supply retail CPs targeting both the residential and 
business segment, and voice-only and dual-play customers).  

Geographic markets 

5.135 The purpose of geographic market definition in the context of a market review is to 
identify areas where competitive conditions are similar. This enables us to assess 
which CPs, if any, have SMP and, if so, in which geographic areas. Depending on 
the degree and type of variation (and homogeneity) in competitive conditions, a 
market review may reflect geographic variations by defining separate geographic 
markets and consider market power and specific remedies in each individually.  

5.136 We start with two candidate geographic markets in line with the retail markets they 
serve, and from which demand for wholesale call origination is derived: 

a) The United Kingdom; and  

b) The Hull Area. 

5.137 The characteristics of these geographic areas are sufficiently different to consider 
these areas separately as the competitive conditions (in terms of market participants 
and their relative positions) vary significantly between the two areas. The provision of 
wholesale call origination in these areas is by different networks with no overlap in 
market participants. In addition, there is no prospect of supply-side substitution 
between the two areas unless significant infrastructure investment were to occur. 
This has not happened to date and does not seem likely in the period of this review – 
even in response to a significant price increase in one area. 

5.138 We have also considered the extent to which the geographic markets might be 
further segmented according to differing conditions of competition in different 
geographic areas. 
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5.139 First, as argued by BT, we recognise there may be some variation in the competitive 
conditions in different areas of the United Kingdom due to the availability of MPF223 
and cable.224  

5.140 Where LLU is present, the majority of lines (excluding BT’s own internal use of 
LLU225) are MPF, with SMPF representing approximately a quarter of external LLU 
lines (March 2013226 – see Figure 3.4 in Section 3 for how this has changed over 
time). This means that in many LLU-enabled areas, there is likely to be at least one 
MPF-based wholesale alternative to BT’s wholesale call origination (over WLR) for 
the supply of retail services to dual-play customers.  In LLU-enabled areas where 
more than one operator has invested in MPF, there could be multiple operators able 
to supply wholesale call origination in competition with BT.  Therefore in these areas, 
MPF and WLR+SMPF are likely to be close wholesale substitutes for dual-play 
customers. Where such areas overlap with Virgin Media’s cable network, the number 
of wholesale alternatives could increase further still.  In contrast, where there is no 
MPF and Virgin Media’s cable network is not present, CPs supplying dual-play 
customers with calls will be completely reliant on BT’s wholesale product to do so.   

5.141 There is therefore a range of competitive conditions across areas for wholesale call 
origination. The most competitive of these localities may offer a degree of choice 
comparable with the local markets we chose to deregulate in the 2010 WBA market 
review.  As a result, we recognise there may theoretically be a case for defining 
separate geographic markets on the basis of the number of LLU operators that use 
MPF present in an exchange. Indeed, BT suggested (as set out above) this could be 
done along similar lines to the 2010 WBA market review227.  

5.142 In the WBA markets, geographic markets are defined on the basis of the number of 
operators alone since an LLU operator will always offer broadband services in those 
exchanges. However, the presence of an LLU operator in an exchange does not 
guarantee that it is capable of offering voice services to all customers even where it 
is present. Rather, it will also depend on the form of LLU (SMPF does not support the 
self-supply of voice services228) and the type of customer (as discussed above in 
paragraph 5.120 to 5.123), even MPF cannot economically be used to provide 
wholesale call origination to all retail fixed voice customers). This means that the 
approach to geographic market definition adopted in the WBA markets (based on the 
number of LLU operators in an exchange) is not as meaningful for wholesale call 
origination 

5.143 Therefore, even in areas where there are multiple operators, there is a material group 
of customers (including voice-only customers, split purchasers of voice and 

                                                 
223 As at December 2012, approximately 94% of premises were connected to an LLU-enabled 
exchange, although not all is MPF.  Figure 1.2, Ofcom, Communications Market Report, August 2013. 
http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf 
224 The cable footprint is largely within the LLU footprint. 
225 BT uses SMPF to supply its broadband customers, and so including its own internal use in this 
analysis risks overstating the extent of SMPF use by LLU operators. 
226 BT quarterly KPIs. 
227 See Review of the Wholesale Broadband Access Markets, Ofcom, 3 October 2010. 
http://stakeholders.ofcom.org.uk/consultations/wba/wba-statement/. Geographic markets are also 
proposed in 2013 WBA Review consultation (see Review of the Wholesale Broadband Access 
markets, 11 July 2013 http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/). 
228 This issue does not arise in broadband as all LLU (both MPF and SMPF) can be used to supply 
broadband services to any retail broadband customers in those exchanges. 

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr13/2013_UK_CMR.pdf
http://stakeholders.ofcom.org.uk/consultations/wba/wba-statement/
http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/
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broadband, and some business customers229) whom LLU operators will not be able 
to self-supply wholesale call origination using MPF unless they can successfully 
migrate them to a bundle also containing broadband. This may be relatively easy to 
achieve where customers purchase separate voice and broadband for legacy 
reasons alone. However, voice-only customers are unlikely to be willing to switch to a 
dual-play offer (as discussed above), and some customers who currently purchase 
voice and broadband separately are likely to have incentives to continue to do so 
because it offers something the dual-play offer cannot (see paragraph 5.122). For 
this group of people, the barriers for CPs to migrate them to MPF are more 
significant.   

5.144 As a result, the presence of a material group of customers in LLU areas who cannot 
be economically served using MPF during the course of this review period – even in 
areas where there are multiple MPF operators – means that the competitive 
differences between LLU and non-LLU areas are not clear cut (nor as marked as 
those we found in the 2010 WBA market review230).  As discussed at paragraph 
5.125, BT’s ability to differentiate between particular customer groups (and 
particularly those that have a choice of operator in LLU areas) for the purposes of 
setting wholesale charges is unclear, but potentially limited. Therefore the 
competitive conditions for wholesale call origination would be an average, reflecting 
both the number of operators and the presence of each of these different customer 
groups. While we consider that the competitive conditions where there are CPs in 
addition to BT (such as LLU operators using MPF and/or Virgin Media) are likely to 
be different to those in areas without competitors to BT, the material proportion of 
fixed-line users without alternatives in all areas mean that the differences in 
competitive conditions are likely to be relatively low (and substantially less than what 
was found to be the case in the 2010 WBA market review. Because of this, it is not 
clear that we could establish effective measures to delineate competitive conditions 
in order to define separate geographic markets for the purposes of carrying out a 
market assessment  for the period covered by this review. 

5.145 We also recognise that as submitted by BT (summarised above) there is a degree of 
interaction between product and geographic market definition in this context. In 
particular, we are aware that if we were to define separate markets for voice-only and 
dual-play customers, there may be a case for defining different geographic markets 
for each. For voice-only customers, we would be likely to define a single market for 
the United Kingdom excluding the Hull Area on the basis of similar competitive 
conditions throughout. For customers taking both voice and broadband, we recognise 
there would be a stronger case for defining more localised geographic markets based 
on the number of LLU operators using MPF present in an area.  

5.146 However, we are not convinced that this would be appropriate for this market review. 
In particular, the interactions with the upstream unbundled remedies described above 
(which are currently imposed nationally), in paragraph 5.11 to 5.15 remain relevant. 
Further, as also noted above a material proportion of customers taking both voice 
and broadband in LLU enabled areas are currently supplied with wholesale call 
origination using BT’s wholesale product.  We are not confident that these customers 

                                                 
229 Voice-only customers and split purchasers together account for approximately 35% of all 
residential landline users and are present across the UK excluding Hull. In addition, we consider that 
a large number of business users (accounting for 16% of total lines) are also likely to have limited 
alternatives to BT’s wholesale call origination given that LLU operators do not tend to offer business-
focused services – see further discussion in paragraph 5.195. 
230 Or indeed as proposed in the 2013 WBA Review. 
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would be willing or able to switch to an MPF alternative in the event of an increase in 
the price of their fixed access and calls bundle. This includes: 

a) customers who currently choose to purchase voice and broadband separately 
because doing so provides something that dual-play cannot (up to 18% of 
residential fixed lines customers); 

b) business fixed-line consumers who purchase voice and broadband separately 
and/or for whom MPF cannot meet their needs (up to 16% of fixed lines); and 

c) dual-play customers served by LLU operators using a combination of SMPF plus 
WLR, or indeed VULA plus WLR (approximately 7% of retail (residential and 
business) exchange lines231). We understand from LLU operators that they intend 
to convert as many SMPF lines to MPF as possible since it is more profitable for 
them. However, the speed and extent to which they do so is affected by factors 
which are not related to the price of wholesale call origination, and the impact of 
fibre take-up on further conversion is also uncertain.232  

5.147 The existence of these customers for whom MPF is not a suitable substitute for  
WLR+SMPF means that the competitive conditions for wholesale call origination 
even for customers taking voice and broadband are likely to be more homogenous 
between geographic areas than if all customers were able to take a dual-play bundle 
over MPF.233  

5.148 Therefore, even though the competitive conditions vary between geographic areas, 
we do not believe that the variation is sufficient to define different geographic markets 
for dual-play customers (or indeed the degree of variation is as stark as is the case 
for the WBA market review). Further, we consider that the interactions with upstream 
unbundled remedies means it is more appropriate to define a single geographic 
market for the United Kingdom for this review period.  However, in recognition of the 
fact that there are potentially geographic variations in competitive conditions 
(reflecting, also, retail products purchased) and the fact that market definition is not 
an end in itself, we consider the impact of these variations in the market power 
assessment and in the remedies discussion below. 

5.149 We also conclude that there is a separate (but single) market within the Hull Area. 
Since there is no cable or LLU footprint in this area, there are no geographic 
variations in competitive conditions that justify defining more localised markets.    

Conclusion on market definition 

5.150 In the light of the above, we consider that the relevant product market is wholesale 
call origination on a fixed narrowband network (including self-supplied services), and 
there are two geographic areas: 

a) the United Kingdom; and 

b) the Hull Area. 

                                                 
231 Based on 33.1m exchange lines in Q4 2012 (Ofcom Telecoms Data Updates) and 2.3m SMPF + 
external fibre on WLR lines in Q4 2012 (BT Revised Key Performance Indicators 2011/12 & 2012/13). 
232 These factors are discussed further in paragraph 5.179.. 
233 This is different to the situation in WBA where the variations in competitive intensity are more 
closely linked to geography. 
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Market power assessment 

5.151 Having set out our analysis and conclusions on market definition, we now consider 
the market power assessment within the identified markets. 

Proposals in the February 2013 consultation 

5.152 We proposed that: 

a) BT has SMP in the market for wholesale call origination on a fixed narrowband 
network in the United Kingdom; and 

b) KCOM has SMP in the market for wholesale call origination on a fixed 
narrowband network in the Hull Area. 

Stakeholder responses to the February 2013 consultation 

5.153 Several respondents (including EE234, Invoco Ltd235, [], Lexgreen Services236, 
Lanonyx237, TalkTalk238, Virgin Media239, and Vodafone240) explicitly agreed with our 
proposed finding that BT has SMP in the market for wholesale call origination on a 
fixed narrowband network in the United Kingdom.  

5.154 However, BT241 did not agree with our proposed market power assessment, and 
argued that: 

a) Our analysis in the February 2013 consultation largely replicated the market 
definition analysis, without any quantitative evidence. Instead it argued that we 
relied on assertions of dependency on BT of a minority of customers and some 
CPs, without any allowance for indirect constraints (which should be considered, 
even if not included in the market definition). BT also argued against using LLU 
operators’ current purchases of wholesale call origination as key evidence of 
limited constraint on BT, stating that Ofcom asserts dependency rather than 
demonstrates it. The analysis of indirect constraints (including for mobile and 
VoIP which are outside of the market definition) is set out in paragraphs 5.201 to 
5.207, which also includes detailed analysis of the constraints available for 
particular customer groups (including how they differ) and from LLU operators.  

b) The SMP finding is effectively based on a single market share indicator, which is 
in itself unreliable. In particular, BT argued that the market share figure we relied 
on in the February 2013 consultation is too high, and that in the absence of 
regulation it is likely to be even lower (even below 25%) because LLU operators 
will self-supply even more.242 Our approach to the market power assessment, 
including the range of factors we have considered, is set out in paragraph 5.162 
to 5.165. We discuss BT’s market share (including in the light of revisions it made 
to the volume data it provided) in paragraph 5.169 onwards, while the ability of 

                                                 
234 EE response to the February 2013 consultation 
235 Invoco Ltd response to the February 2013 consultation 
236 Lexgreen Services Ltd response to the February 2013 consultation 
237 Lanonyx response to the February 2013 consultation 
238 TalkTalk response to the February 2013 consultation 
239 Virgin Media response to the February 2013 consultation 
240 Vodafone response to the February 2013 consultation 
241 BT response to the February 2013 consultation 
242 P13-15, Copenhagen Economics annex to BT’s response to the February 2013 consultation 
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LLU operators to increase self-supply further (in the absence of wholesale call 
origination regulation) is considered in paragraph 5.179. 

c) We have not adopted true modified Greenfield assumptions in our analysis, e.g. 
we have not reflected BT’s true incentives to continue to supply in the absence of 
regulation. Our analysis of BT’s incentives in the absence of regulation, including 
maintaining supply, is set out in paragraph 5.222 onwards. 

5.155 BT also argued that there was no equivalent discussion of MPF alternatives for 
businesses as is done for residential consumers. Further, in the light of the strong 
actual and expected decline in fixed calls for businesses and greater alternatives for 
them from mobile and VoIP, it argued that there are limited concerns around 
business customers. MPF alternatives for business consumers is discussed in 
paragraph 5.195, while the potential constraints for these customers from mobile and 
VoIP are discussed in paragraph 5.201 onwards. 

5.156 BT also argued that we expressed a static view of the market rather than a forward 
look in the market power analysis. We consider that our analysis is forward looking 
throughout (see for example our analysis of consumers throughout the review period, 
set out from paragraph 5.187 onwards).   

5.157 All the respondents who commented on the SMP assessment in the Hull area 
(Invoco Ltd, [], Lexgreen Services, Lanonyx243, TalkTalk) agreed with our 
assessment that KCOM has SMP in the market for wholesale call origination on a 
fixed narrowband network in the Hull area. 

Our analysis and conclusions 

5.158 Having identified the relevant product and geographic markets, Ofcom is required to 
analyse each market in order to assess whether any person or persons have SMP as 
defined in Section 78 of the Act (Article 14 of the Framework Directive). 

5.159 Section 78 of the Act provides that SMP is defined as being equivalent to the 
competition law concept of dominance in accordance with Article14(2) of the 
Framework Directive which provides: 

“An undertaking shall be deemed to have significant market power if, either 
individually or jointly with others, it enjoys a position equivalent to dominance, that is 
to say a position of economic strength affording it the power to behave to an 
appreciable extent independently of competitors, customers and ultimately 
consumers." 

5.160 In assessing whether an undertaking has SMP, Ofcom has taken due account of the 
EC’s SMP guidelines244 (‘SMP Guidelines’) as it is required to do under Section 79 of 
the Act  and, where relevant, we have had regard to the equivalent guidelines 
published by Oftel245 and the ERG’s revised working paper on SMP246 (‘ERG 
Revised SMP Paper’).  

                                                 
243 Lanonyx response to the February 2013 consultation 
244 Commission guidelines on market analysis and the assessment of significant market power 
(2002/C165/03) – 11 July 2002, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF      
245 Oftel’s market review guidelines: criteria for the assessment of significant market power, 
http://www.ofcom.org.uk/static/archive/oftel/publications/about_oftel/2002/smpg0802.htm 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF
http://www.ofcom.org.uk/static/archive/oftel/publications/about_oftel/2002/smpg0802.htm
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5.161 The purpose of the market analysis conducted under Article 16 of the Framework 
Directive is to determine whether a market is effectively competitive.  Where national 
regulatory authorities determine that a market is not effectively competitive, they shall 
identify undertakings holding SMP on that market.   

5.162 The analysis is undertaken through a forward-looking evaluation, assessing whether 
the market is prospectively competitive, taking account of foreseeable developments. 
As well as considering any variations in competitive conditions according to 
geography and/or customer segments (as set out above), we also consider any 
competitive constraints coming from services which we considered to be outside the 
scope of the relevant market (e.g. mobile and VoIP), as discussed above. 

5.163 Market share is an indicator of market power although the SMP Guidelines state that 
high market share alone is not sufficient to establish the possession of significant 
market power. The SMP Guidelines further state that:247 

“In the Commission's decision-making practice, single dominance concerns 
normally arise in the case of undertakings with market shares of over 40 %, 
although the Commission may in some cases have concerns about dominance 
even with lower market shares […], as dominance may occur without the 
existence of a large market share. According to established case-law, very large 
market shares — in excess of 50 % — are in themselves, save in exceptional 
circumstances, evidence of the existence of a dominant position […] An 
undertaking with a large market share may be presumed to have SMP, that is, to 
be in a dominant position, if its market share has remained stable over time […]. 
The fact that an undertaking with a significant position on the market is gradually 
losing market share may well indicate that the market is becoming more 
competitive, but it does not preclude a finding of significant market power.” 

5.164 However dominance cannot be established on the basis of market share alone. A 
thorough and overall analysis is required before coming to a conclusion on the 
existence of SMP. The SMP Guidelines list a number of non-exhaustive criteria to 
measure the power of an undertaking to behave to an appreciable extent 
independently of its competitors, customers and consumers.248 

5.165 We have considered the following criteria to be of particular relevance to this review: 

a) market share (current and future); 

b) pricing and profitability; 

c) degree of substitution of competing services at the wholesale and retail level, and 
constraints provided; and  

d) barriers to expansion (particularly of LLU operators), and the strength of 
countervailing buyer power. 

5.166 In the light of our conclusions on market definition, we have undertaken the SMP 
assessment in the national market as a whole for the United Kingdom, and for all 
wholesale call origination (irrespective of the retail service it is an input for). In doing 
so, we reflect on potential variations in competitive conditions for different customer 

                                                                                                                                                     
246 Revised ERG Working paper on the SMP concept for the new regulatory framework, ERG (03) 
09rev3, September 2005.  
247 Ibid. See paragraph 75 
248 Ibid, See paragraph 78 
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segments and areas (as discussed in paragraphs 5.118 onwards and 5.135 
onwards) as part of our market power assessment.  

The United Kingdom  

Summary of market power analysis 

5.167 The increase in the use of MPF by LLU operators since the last market review and 
higher dual-play take up by consumers mean that there are more effective 
constraints on BT since the last review.  However, our conclusion is that BT 
continues to have SMP in wholesale call origination, and will continue to have for the 
period covered by this review, for the following reasons: 

a) BT still has approximately a 62% market share of wholesale call origination on 
fixed narrowband networks (although BT’s market share has declined from a 
level of approximately 73% in 2009 when the market was defined on the same 
basis).249  

b) In the absence of regulation, BT would not face a sufficiently strong constraint on 
the price of wholesale call origination: 

i) Despite the significant development of LLU, wholesale call origination provided 
using MPF is not currently a perfect substitute for all wholesale call origination 
using WLR, so LLU operators (even in on-net MPF areas) cannot fully compete 
with BT for a number of important customer segments and this is unlikely to 
change significantly during the review period. Further, the impact on MPF of 
customer migration to broadband over fibre is uncertain. 

ii) At the retail level, there are constraints to switching away from services based on 
wholesale call origination both in relation to certain groups of customers and in 
relation to bundles of services:  

o Certain customer groups have no retail substitutes to a service using BT’s 
wholesale call origination input e.g. voice-only customers and those outside 
the MPF/cable footprint. Additionally, business users and some of those 
residential consumers who currently purchase voice and broadband 
independently of each other may not be willing or able to switch to a bundled 
offer if the split purchase provides them with something the bundle cannot. As 
such, they also have limited alternatives to products based on BT’s wholesale 
call origination. We consider that this limits the constraints on BT, and we do 
not consider that mobile or VoIP provide a sufficiently close substitute to a 
sufficient proportion of customers within these groups. 

o Bundling (of inclusive minutes, as well as other services such as broadband 
and TV) might mean that even consumers who do have an alternative are less 
likely to switch their entire bundle as a result of a price increase on their fixed 
calls package alone. 

iii) There are non-price barriers to the speed and extent of increased self-supply 
(and to the supply of third-party wholesale call origination) in the review period, 
therefore the constraint from LLU operators in on-net MPF areas will remain 
somewhat limited.  

                                                 
249 Ofcom, Review of the fixed narrowband services wholesale markets, March 2009, Paragraph 6.83, 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/fnwm.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/fnwm.pdf
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iv) The countervailing buyer power of CPs is not likely to be significant, and the trend 
in BT’s wholesale call origination prices would tend to suggest that BT was 
constrained only by the price cap in place. 

5.168 Therefore, our conclusion is that – although BT’s market share has declined since 
the last review reflecting the greater competitive constraints BT faces (particularly for 
some customer segments in some areas) – BT will continue to hold a position of 
SMP in wholesale call origination for this review period. 

Market share 

5.169 Current suppliers of wholesale call origination on a fixed narrowband network in the 
United Kingdom include: 

a) BT; 

b) CPs using MPF (including Sky, TalkTalk, and for some customers, Vodafone) 
who self-supply to their own retail business but may also provide wholesale call 
origination to other CPs; and 

c) CPs using their own direct access network (for example, Virgin Media, Vodafone, 
Gamma, COLT and Verizon) who self-supply to their own retail businesses but 
may also provide wholesale call origination to other CPs. 

5.170 The shares of these players in the wholesale call origination market are set out in 
Table 5.2.250 There are also some other CPs who resell wholesale call origination 
they have purchased from BT.  As they are reselling BT’s wholesale inputs, we have 
not reflected them in the market share analysis. 

                                                 
250 To calculate the market shares, we have used the self-reported self-supply wholesale call 
origination minutes for each of the six main CPs issued with an s135 (BT, Sky, Virgin Media, TalkTalk, 
Vodafone, and Gamma). The determination of these market shares does not take into account the 
self-supply of smaller CPs for whom we have not gathered volumes for this market review. However, 
comparison of the total volume from data gathered during this market review with total volume from 
Ofcom ‘s Quarterly Telecoms Update show that the volumes of these smaller CPs is not significant 
enough to have any material impact on the market share of the large CPs and BT in particular.  



Review of the fixed narrowband services markets 
 

83 

Table 5.2: Estimated share of the wholesale call origination market   

 BT Other network operators’ 
self-supply251 

Estimated market 
share 2011/12 
(restated252) 

66% 34% 

Estimated market 
share 2012/13 

62% 38% 

Source: CP s135 data. Due to categorisation issues, one stakeholder [] provided an upper and 
lower bound for their self-supply wholesale call origination volumes. We have used the upper bound 
in these market share estimates, so as not to overstate BT’s market share.  
Another CP [] was unable to provide all wholesale call origination volumes purchased from BT 
(specifically, some limited call types were excluded), but we note that any impact of this omission on 
the data presented would also tend to be to understate BT’s market share.253 
 Note, self-supply means the CPs supply using their own network, whether to supply their own retail 
customers or to wholesale to other CPs. 

5.171 BT has a market share of approximately 62% for wholesale call origination in 
2012/13 (inclusive of that which is supplied for its own retail service and that which it 
sells to other CPs). In line with the SMP guidelines and competition law principles, 
BT is therefore likely to enjoy a dominant position in the defined market due to a 
market share in excess of 40%.  However, dominance cannot be established on the 
basis of market share alone and an overall analysis is required before coming to a 
conclusion on the existence of SMP. We therefore consider the extent of future 
constraints posed by other CPs on BT in paragraph 5.177 onwards. 

BT’s pricing and profitability 

5.172 As explained above (see paragraph 5.34), our analysis of market power is conducted 
on the basis of an absence of regulation in wholesale call origination (the so called 
‘modified Greenfield’ approach). However, evidence of BT’s actual behaviour is 
informative for the assessment of this hypothetical scenario.   

5.173 Based on confidential information received from BT, in the first three years of the 
existing charge control (years ending 2010 to 2012), BT has essentially been pricing 
at (or very close) to the level of the cap set by Ofcom. 

5.174 In some wholesale markets subject to a charge control, the presence of (some) 
competitive constraints during the control period has led to prices below the cap and, 
in some cases, substantially below the cap.   

5.175 Although pricing at the cap does not necessarily mean that removal of the cap would 
lead to a substantial increase in prices, the evidence on BT’s pricing strategy for 

                                                 
251 This includes self-supply by CPs using LLU and/or their own direct access networks (where 
relevant). 
252 In the February 2013 consultation, we estimated that BT held a 67% market share for supply of 
wholesale call origination. Since then, BT has revised downwards its internal volume figures for 
2011/12. The self supply by another respondent has also subsequently been revised upwards. The 
impact on 2011/12 market share of these two changes has however been relatively limited. 
253 This data collection issue also affected self-supply wholesale call origination volumes from that CP, 
meaning the CP relied on estimates for some (limited) call types. However, cross checks conducted 
by the CP indicated that the final self-supply data submitted (reflecting these estimates) was free from 
material error. [].  
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wholesale call origination suggests that there are limited competitive constraints that 
prevent BT from pricing at the maximum level permitted. However, BT has also been 
subject to a no undue discrimination obligation, which may mean its current average 
price is not reflective of the level it would price at in the absence of ex ante regulation 
(or indeed the no undue discrimination obligation). In particular, without regulation, 
we could see BT increasing charges for some customers and/or market segments, 
and decreasing prices for others, which could result in a different average price level 
to that observed to date. We therefore do not draw firm conclusions about BT’s 
pricing in the absence of regulation from its pricing to date, other than that it does not 
appear to have been constrained by competition to set an average price below the 
price cap.  

5.176 We now examine wholesale constraints from cable and MPF operators, before 
considering indirect constraints from other retail services.  

Wholesale constraints from MPF and cable 

5.177 LLU operators using MPF and Virgin Media provide an alternative wholesale service 
to BT’s wholesale call origination, which they currently use predominantly to self-
supply wholesale call origination. Since the last market review, LLU operators have 
increasingly focused on supplying customers using MPF and there has been an 
increase in dual-play bundle take-up. This means wholesale call origination using 
MPF is a potential substitute for BT’s wholesale call origination for a large number of 
CPs (and retail customers) in those areas where it is available. Voice services 
originated over MPF lines have increased since the last review, increasing the 
competition to BT’s wholesale call origination and contributing to the decline in BT’s 
share of the market from an estimated 73% in 2007.254  

5.178 Despite the significant increases in self-supply over MPF (or cable), operators using 
these infrastructures still purchase BT’s wholesale call origination to complement 
offers based on their own networks in the retail market, even though it is usually 
more profitable for them to self supply for dual-play customers using MPF (or cable). 
For example, in 2012/13, approximately [] of total wholesale call origination 
minutes used255 by the two main LLU operators (Sky and TalkTalk) was purchased 
from BT, with the rest self-supplied using their own networks. This holds true not only 
in areas where they do not have a footprint, but also in areas where they do (as 
discussed in paragraph 5.142). This therefore suggests that while MPF is a close 
substitute to wholesale call origination using WLR/WLR+SMPF for the provision of 
voice and broadband services, there are constraints in its substitutability for 
wholesale call origination in this review period  when  all customer 
segments/geographic areas are considered. 

5.179 While we expect that the use of MPF may continue to erode BT’s market share 
during the period covered by this market review, we consider that there are a range 
of factors which suggest that the rate of increase of MPF lines, beyond where they 
are currently available could be slower than it has been in the past three years (even 
in the absence of wholesale call origination regulation): 

a) The pace of unbundling exchanges is likely to slow down. We expect the 
pace at which exchanges are being unbundled by LLU operators to slow in the 

                                                 
254 Ofcom, Review of the fixed narrowband services wholesale markets, March 2009, Paragraph 6.83, 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/fnwm.pdf 
255 This could be used for supplying their own retail customers and/or for supplying other CPs at the 
wholesale level (to enable them to offer their own retail services). 

http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/fnwm.pdf
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future, because the remaining exchanges are smaller, more remote exchanges 
where unit costs (and total costs) increase sharply. The sunk cost of extending 
the LLU footprint to these areas is likely to be significant, and expected revenues 
are likely to be limited due to the substantially smaller number of customers 
served by these (more marginal) exchanges.256 The cost of extending the cable 
footprint to these areas is even higher, as this requires build-out to each premise. 
While an increase in wholesale call origination prices may bring forward some 
investment in increased self-supply, wholesale call origination costs alone are not 
a major driver in these investment decisions and so such expansion investment is 
likely to  be limited to few areas (i.e. where profitable). We consider it unlikely that 
such a marginal increase in self-supply by LLU operators and/or Virgin Media 
would act as a material constraint on BT. 

b) There may be operational constraints on the speed at which remaining 
SMPF lines will be converted to MPF. Approximately 24% of LLU lines 
purchased by CPs other than BT are SMPF.257 Therefore LLU operators still 
purchase not insignificant volumes of SMPF despite having strong economic 
incentives (and intentions) to move their dual-play subscribers to MPF, 
suggesting that migration speed is limited by factors not related to the price of 
wholesale call origination (such as sunk costs258). Therefore while, in the 
absence of regulation, we could see LLU operators increasing their self supply of 
wholesale call origination by additional migration of SMPF to MPF, we consider 
that this is not driven by wholesale call origination prices, and is unlikely to act as 
a sufficient competitive constraint on BT in this review period.259  

c) Anticipated roll-out and take-up of fibre-based broadband may impact on 
demand for MPF. 260 Although the expected take-up and impact of fibre is 
uncertain, we consider that developments in fibre may limit future increases in 
demand for MPF. This is because MPF cannot be used to provide superfast 
broadband. As consumers switch to fibre, the voice element can be provided by 
MPF (so the CP would purchase VULA+MPF) or by WLR (so the CP would 
purchase VULA+WLR and wholesale call origination). While it is likely to make 
sense for LLU operators who already have MPF to continue to provide the voice 
element to fibre customers using MPF, it may reduce the incentives for further 
LLU roll-out/migration of SMPF to MPF. We consider it likely to be more 
economic to continue to provide fixed voice access alongside fibre broadband 
using the same wholesale voice product the customer previously had.261 As a 

                                                 
256 Future LLU roll-out was discussed in Section 4 of the 2013 WBA Review. Review of the Wholesale 
Broadband Access markets, 11 July 2013. http://stakeholders.ofcom.org.uk/consultations/review-wba-
markets/  
257 Fixed access market reviews: wholesale local access, wholesale fixed analogue exchange lines, 
ISDN2 and ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-
access-market-reviews/summary/fixed-access-markets.pdf  
258 For example, CPs may consider that the most efficient way of converting SMPF lines to MPF is to 
use bulk migration, which requires a critical mass of customers to be economic. 
259 We also note that the majority of LLU lines are already MPF lines, limiting the number of those 
which can still be migrated. 
260 In particular, we are conscious that BT plans to continue to roll-out its fibre access network within 
the period covered by this review (reaching approximately 66% of premises by Spring 2014), while 
Virgin Media is also investing in increasing the speed for its customers, as set out in fixed access 
market reviews: wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and 
ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-
reviews/summary/fixed-access-markets.pdf 
261 This is because of the investment costs associated with MPF deployment, as well as the migration 
charges associated with moving a customer from WLR to MPF. Since, as discussed above, it is not 
economic to provide a voice-only service using MPF, this is also likely to mean it is not economic to 

http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/
http://stakeholders.ofcom.org.uk/consultations/review-wba-markets/
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
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result, operators may be less likely to migrate existing SMPF to MPF as fibre 
take-up continues.  However, given the uncertainty we have not placed much 
weight on this. 

d) Dual-play offers provided over MPF are not demanded by, or suitable for, all 
customers. As discussed above in paragraph 5.120 to 5.123, MPF cannot 
economically be used to provide voice services for voice-only customers or those 
who purchase their broadband and voice services separately. As a result, LLU 
operators will not be able to supply wholesale call origination to these customers 
unless they can induce them to purchase a combined line rental, calls and 
broadband bundle. As described above, this may be easier to achieve for some 
customers (e.g. split purchasers for legacy reasons) compared to others (e.g. 
deliberately purchasing voice and broadband separately). These customer 
groups are discussed further below. 

e) Proposed future reduction in the wholesale price differential may affect 
further MPF roll-out. In 2005, the MPF rental charge was set lower than that for 
WLR+SMPF, and this differential enabled CPs using MPF to price their dual-play 
offers significantly below the total retail price of taking voice and broadband 
access from CPs using WLR and SMPF. This differential between regulated MPF 
and WLR/WLR+SMPF charges started to reduce in 2008 and has continued to 
decline over time262 (with expectations that it will continue to do so263). Consistent 
with this, we have recently published a consultation for the next WLR and LLU 
charge controls264, in which we have proposed to set WLR and LLU charges so 
that the differential between MPF and WLR/WLR+SMPF is equal to the 
incremental cost differences in the final year of the charge control (2016/17). This 
will have the effect of further reducing the charge differential which, if confirmed, 
may reduce the extent of further MPF deployment relative to the rate we have 
observed to date. 

5.180 As a result of these constraints around the substitutability of MPF, we consider it 
unlikely that the potential to increase self-supply using MPF and cable would provide 
a sufficiently strong constraint on BT in the period of this review. We consider this to 
be the case both outside existing LLU footprints (in relation to further rollout 
investment) and within the LLU footprint (in relation to investment in migrating SMPF 
to MPF). As a result, the alternatives to the self-supply of wholesale call origination to 
BT in particular areas or for certain customers are few and require non-negligible 
investments by CPs.   

5.181 As well as self-supply, LLU operators and Virgin Media could also supply third-party 
CPs with wholesale call origination as an alternative to BT’s wholesale call origination 
product. We note that it is technically possible for CPs to purchase wholesale call 
origination and access from a third-party LLU operator in any exchange where the 

                                                                                                                                                     
convert a new fibre customer (i.e. one not currently supplied using MPF) from WLR to MPF purely to 
provide the voice element (alongside VULA for the broadband service). 
262 See Figure 7.4, Ofcom, Charge control review for LLU and WLR services, 7 March 2012, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-2011/statement/statementMarch12.pdf  
263 In 2012, we signalled that, longer term, we expected to continue to reduce the charge differentials 
further (ultimately, to the differences in long run incremental costs (LRICs)). See Paragraph 7.65, 
Charge control review for LLU and WLR services, 7 March 2012, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-2011/statement/statementMarch12.pdf  
264 For the full explanation of this proposal and the rationale, see Section 3 of Fixed access market 
reviews: Approach to setting LLU and WLR Charge Controls, 11 July 2013, 
http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/  

http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-2011/statement/statementMarch12.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-2011/statement/statementMarch12.pdf
http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/
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LLU operator has deployed MPF lines and has spare capacity in these exchanges265, 
or from a cable operator within its network area. Indeed some LLU operators, notably 
TalkTalk and Vodafone, offer wholesale products to third-party CPs on this basis. 
However, we consider there to be limitations to increasing the purchase of wholesale 
call origination inputs from such alternative (non-BT) network operators: 

a) There are factors limiting increased LLU supply: supply to third-party CPs 
would be limited by the same issues as self-supply explained in paragraph 5.179. 

b) LLU/cable operators’ limited incentives to supply: there are several reasons 
why operators may not want to offer wholesale access, e.g. for strategic reasons 
(to maintain control over their own networks and avoid cannibalisation of own 
sales); and 

c) Additional costs for CPs: Additional costs involved with managing multiple 
contracts due to sub-national coverage of LLU and cable (and a lack of a voice-
only service) may mean that unless there is a substantial price difference, CPs 
would not have incentives to switch away from BT to purchase wholesale call 
origination from a third party. One-off switching costs could include connecting 
with the LLU or cable operator’s network, any quality issues arising from 
migrating customers, and establishing a new commercial relationship (e.g. 
negotiating terms, adapting billing systems etc).  

5.182 Therefore, we consider that the potential for CPs currently purchasing BT’s 
wholesale call origination to switch to alternative wholesale services from LLU 
operators is likely to be limited during the period covered by this review. As a result, 
we do not consider that this alternative represents a material direct constraint on BT’s 
SMP in wholesale call origination. 

Retail constraints by LLU (MPF) based services, mobile and VoIP  

5.183 While we consider that the wholesale constraints from MPF and cable to be limited in 
this review period, we now consider whether there are sufficient constraints arising at 
the retail level from these services. Additionally, although we have concluded above 
that mobile and VoIP are not sufficient indirect constraints on wholesale call 
origination for the purposes of market definition, we recognise that both exercise a 
constraint on BT, and so we also consider this further below. 

Constraints on retail switching implied by bundling and limitations of LLU 

5.184 In relation to constraints from MPF and cable, we note that not all CPs would be 
affected equally by an increase in the price of wholesale call origination.266 As a 
result, an increase in the price of wholesale call origination could create a difference 
in retail prices between those who are able to self-supply some wholesale call 
origination and those that are not (i.e. if the wholesale price increase is fully passed 
onto retail prices). To the extent that this differential leads to consumers switching to 
CPs who can self-supply (notwithstanding the potential limiters on self-supply 

                                                 
265 In the 2009 market review we found that these operators could easily start providing a wholesale 
product given the investment they had already undertaken in relation to their retail product. 
266 LLU operators and other operators with direct access, such as Virgin Media, would likely see their 
cost base increase by less than CPs who are wholly reliant upon BT’s wholesale call origination to 
offer retail services because their self-supplied wholesale call origination will not be affected by BT’s 
charges. The ability of different LLU operators to avoid increased wholesale call origination charges 
varies, as they are at different stages in the LLU roll-out and SMPF to MPF conversion process. 
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expansion discussed above), the alternative fixed networks used for self-supply will 
exert an indirect constraint on BT’s wholesale call origination.  

5.185 We recognise competitive conditions within the defined market could vary between 
customer segments and geographic area (depending on the availability of MPF), with 
some potentially subject to more and some potentially less competitive conditions.  

5.186 In particular, in relation to the former, we acknowledge that some consumers 
(particularly those with a dual-play offering within an MPF area) could switch in 
response to a price increase in wholesale call origination by BT.267 However, we 
consider that prices would have to increase significantly even for these customers, 
before retail switching is likely to occur to the extent necessary to counter such a 
price increase. This is because for dual-play and triple-play customers in MPF/cable-
enabled areas who do have a retail alternative, bundling of voice calls with access, 
broadband, and also other services (like Pay TV) may mean they are less likely to 
switch their entire bundle (or indeed “unbundle” their package in order to purchase 
voice separately) following a price increase in fixed calls alone. This is because other 
elements of the bundle are likely to be more important to the customer than the voice 
service, consequently it is not key in the purchase/switching decision.268 As a result, 
attachment to other elements of the bundle may reduce the sensitivity of consumers 
to increases in the fixed voice element (and the resulting impact on the total bundle 
price). This reduces the likelihood of retail switching from dual- and triple-play 
services even if a price increase in wholesale call origination is passed through.269  

5.187 For those consumers with limited retail alternatives to services provided using BT’s 
wholesale call origination (i.e. the potentially less competitive segments), the 
constraint on BT is likely to be limited. As discussed in more detail in the market 
definition section, all voice-only customers (inside and outside the LLU/cable 
footprint), all customers outside the MPF/cable footprints, and some of those who 
choose to purchase voice and broadband from different CPs (including businesses, 
inside and outside the LLU/cable footprint) may be unlikely or unable to switch to a 
dual-play (MPF-based) offer to a sufficient extent to act as a competitive constraint. 
While we recognise that there is likely to be some degree of overlap in these 
customer groups, we have concerns that a material proportion of customers would 
not have an alternative to services provided through BT’s wholesale call origination 
and therefore would not act as a constraint on BT. 

5.188 We also consider that the barriers for those who are not currently able or willing to 
switch to a dual-play MPF offer (in addition to the factors which may slow the rate of 
increase in MPF lines, discussed in paragraph 5.179) are likely to persist at least for 
this review period, limiting the constraint on BT. In particular, this includes voice-only 

                                                 
267 Notwithstanding the potential limits to increased self supply discussed above. 
268 As discussed in Section 3, the focal point of bundles is likely to vary by package and customer, 
and recent research shows that broadband and pay TV are by far the most important components for 
consumers purchasing dual-play or triple-play services. This is further supported by [] which 
showed that broadband or TV are the most important services in the bundle for triple-play customers 
(with home phone calls significantly less important). Additionally, as noted at paragraph 5.60 onwards, 
there has been a large increase in bundling and, for the majority of consumers, the overall price of 
bundles has become an increasingly important consideration in purchasing decisions. This makes it 
less likely that many dual- or triple-play customers will switch their whole bundle of services in 
response to an increase in the price of the fixed voice component alone, as voice is unlikely to be the 
most important component in the purchase decision (and therefore driver in any switching decision). 
269 This is further supported by the way in which we would expect an increase in wholesale call 
origination prices to affect retail prices (set out above), so it is unlikely to visibly affect the price of 
making calls at the margin.  
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customers, customers outside the MPF footprint, some purchasing voice and 
broadband separately and business customers, which we now discuss in turn. 

Voice-only customers – 16% of residential fixed-line customers 

5.189 We recognise that the proportion of voice-only customers is likely to decline during 
the period covered by this review, as broadband take-up continues.270 However, we 
expect the rate of decline to be slow, reflecting the already-high broadband 
penetration rate, the slow incremental uptake in recent years (as shown in Figure 5.3 
below, which also shows a slight decline in 2013) and the type of consumers that 
currently purchase voice-only products (discussed in paragraph 5.74). Therefore, we 
consider the majority of voice-only customers are unlikely to be willing to switch to a 
dual-play offer provided over MPF or cable for the reasons discussed in paragraph 
5.119.  

Figure 5.3: Household penetration of key telecoms technologies 
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Source: Adapted from Figure 5.51, Ofcom Communications Market Report 2013 

5.190 As a result, we consider that voice-only customers are likely to remain a material 
proportion of all landline users within the period covered by this review. The only CP 
serving voice-only customers with non WLR-based products is Virgin Media in its on-
net areas.  As voice-only provision based on MPF is not a realistic option (as 
discussed above), the constraint on BT is likely to be limited for voice-only customers 
and its market share in this segment is likely to be significantly higher than its share 
in the overall market (and this is unlikely to change in this review period). 

Customers outside the MPF/cable footprint – 6% of United Kingdom premises outside the 
LLU footprint (plus to a potentially lesser extent those currently served using SMPF within 
the footprint); 

5.191 Customers outside the MPF/cable footprint are likely to have very limited alternatives 
to wholesale call origination-based services. Therefore in off-net areas BT’s market 
share in wholesale call origination is effectively 100%, so the competitive constraint is 

                                                 
270 Indeed, LLU operators and Virgin Media could react to an increase in the price of providing voice-
only services (following an increase in the wholesale call origination price) by promoting their dual-
play package more aggressively to encourage these consumers to upgrade to a service they could 
provide over their own MPF or cable network. However, these CPs already have strong incentives to 
do this as the provision of voice-only services is significantly less profitable than dual-play. 
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limited. We consider that significant additional roll-out of MPF is unlikely (see 
paragraph 5.179). As a result of this, we consider it unlikely that MPF will act as a 
sufficiently strong constraint on BT for what are currently customers in off-net areas.   

Some customers purchasing voice and broadband separately – up to 18% of residential 
fixed-line customers 

5.192 We recognise that a proportion of customers who buy broadband and voice 
separately are likely to be doing so for legacy reasons only (as discussed in 
paragraph 5.122), and so it is probable there will be some decline in this group of 
customers during the period of this review. However, such customers have already 
demonstrated an unwillingness to switch to a dual-play offer in response to existing 
price differentials.271 It is therefore likely that, at the retail level, the most price 
sensitive consumers have already switched to LLU operators. Consequently, it may 
be more difficult for LLU operators relying on MPF to attract remaining consumers 
who have not yet switched (particularly in the light of the proposed further reduction 
in this differential, set out above). This suggests that some legacy customers may 
continue to purchase voice and broadband separately, even if the price of voice 
services increased. We do not consider that a more aggressive promotion of dual-
play offers by LLU operators and Virgin Media would be effective in constraining BT’s 
ability to increase wholesale call origination prices. 

5.193 Further, as set out in relation to market definition in paragraph 5.122, we consider 
that some of these customers are likely to be purchasing voice and broadband 
separately because doing so offers them something the cheaper dual-play offer 
cannot (e.g. an additional line). Although these customers may be more price aware, 
they may still choose to continue sourcing voice and broadband separately for non-
price reasons. These customers are also unlikely to switch in response to a limited 
price increase at the retail level caused by a wholesale price increase, but might be 
more likely to switch for a greater price increase.  

5.194 We therefore consider that there are likely to remain a material number of customers 
purchasing voice and broadband separately throughout the period covered by this 
review. These customers are analogous to those in the voice-only segment, as they 
require the provision of a standalone voice service which cannot be economically 
supplied over MPF. Therefore the retail CPs serving these customers will be likely to 
have in a number of cases limited alternatives to continue purchasing BT’s wholesale 
call origination to serve them, and so BT’s market share of this group of customers is 
likely to be significantly higher than in the overall market.  

Business customers – up to 16% of all fixed lines 

5.195 With regard to the business segment, we do not have detailed evidence on usage, 
preferences and purchasing patterns as we have for the residential segment. 
Nonetheless, we consider there to be two broad categories. To an extent, some 
businesses may purchase “residential” communications services, in which case they 
are reflected within our residential retail data and our analysis above. However, 
others (16% of all fixed lines) purchase business-specific retail offerings, which 
suggest that residential-focused offerings may not be appropriate to meet their 
needs. We consider there are likely to be further constraints on retail switching for 
these business customers due to the fact that, in the business sector, there is 

                                                 
271 As discussed above, the regulated WLR/WLR+SMPF charge differential was previously set such 
that CPs using MPF have been able to price their dual-play offers significantly below the total retail 
price of taking voice and broadband access from providers using WLR and SMPF/WBA. 
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significantly less scope for switching to a business-specific service from an operator 
with its own fixed network. Historically, LLU and cable operators have focused more 
on residential customers. As a result, BT has a much higher share of retail business 
lines than for residential consumers.272  

5.196 While LLU and cable operators could attempt to increase retail business services, 
this would require time and planning due to the differing (and variable) needs of 
businesses. In particular, the business segment is highly diversified and requires 
services tailored to specific customer needs, which vary significantly from one 
customer to another.  As a result, we consider that developing a wholesale 
commercial strategy better suited to serving retail CPs serving business customers is 
likely to be a relatively lengthy and costly process.  Further, the same constraints 
around switching to self-supply for residential customers are also relevant. We also 
do not consider that the provision of wholesale call origination by LLU operators to 
other CPs focused on the business segment at those exchanges where MPF is 
active would be a viable option for the reasons discussed at paragraph 5.181.273 

5.197 We therefore consider that significant entry or expansion by LLU and cable operators 
in the business segment is unlikely within the period covered by this review. As a 
result, businesses tend to have fewer fixed-line alternatives, so they may be less able 
to switch to alternatives to services based on fixed wholesale call origination in 
response to a price increase. Therefore, we consider that BT’s market share and 
market power for this customer segment is likely to remain high. The substitutability 
of VoIP based services for businesses is discussed further below. 

Conclusions on retail switching to fixed alternatives 

5.198 As a result, despite the significant number of retail customers who now have an 
alternative to wholesale call origination-based products, there remains a material 
proportion of retail customers who we consider are likely to have limited alternatives 
to services provided using BT’s wholesale call origination during this review period 
(even within the MPF/cable footprint).  

5.199 In practice, we recognise that there is likely to be some degree of overlap in these 
customer groups (e.g. voice-only customers in non LLU areas) and that the actual 
figure will be somewhat lower. Nonetheless, our indicative calculations in the 2013 
FAMR consultation suggest the total number of customers with limited alternatives to 
WLR (and therefore wholesale call origination) is likely to be high, over 39% of the 
residential segment.274 With regard to the business segment, as discussed above we 

                                                 
272 For example, in 2012 BT’s market share of wholesale analogue exchange lines (WFAEL) used to 
supply business customers was 82% (with ‘LLU(MPF) and others’ holding a 16% market share, and 
Virgin Media 2%), compared to its 61% share in the lines market as a whole (with 24% and 15% for 
‘LLU(MPF) and others’ and Virgin Media respectively). See paragraph 3.100 et seq. of the Fixed 
access market reviews: wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and 
ISDN30. 3 July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-
reviews/summary/fixed-access-markets.pdf 
273 We recognise that CPs focused on the business sector could alternatively invest in their own 
network, but although there has been some recent investment in LLU infrastructure intended for use 
in the business sector (e.g.  by Virgin Media and Zen), we note that their impact on BT’s market share 
of business users has been limited to date. We therefore consider there are material barriers to 
expansion in the business sector, even for CPs focused on this segment.  
274 Our estimate is based on the assumption that voice-only customers and customers buying voice 
and broadband separately are evenly distributed across areas within and outside the LLU footprint. 
We have not included business users in this calculation. See paragraph 3.131 of fixed access market 
reviews: wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and ISDN30. 3 

http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
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do not have detailed evidence on usage and preferences, but the limited penetration 
of LLU or cable-based alternatives in this segment to date suggests that the 
percentage of those with limited alternatives could potentially be higher. 

5.200 Therefore, as a material proportion of retail customers would not have an alternative, 
we are concerned that the fixed alternatives (MPF and cable) may not provide a 
sufficient constraint on BT’s pricing of the wholesale call origination service, even 
within their respective footprints. As a result, we consider that in the absence of 
regulation, BT could profitably increase its wholesale call origination price above 
competitive levels. In addition, we consider there to be a risk that some of the 
limitations to switching set out above may allow BT to price discriminate, with more 
significant price increases to retailers who are more reliant on BT’s wholesale call 
origination service. 

Constraints from mobile and VoIP 

5.201 We now consider whether mobile and/or VoIP may act as a constraint.  As discussed 
in paragraph 5.77, we consider that to the extent residential consumers are exposed 
to individual call prices, switching to mobile (and to a lesser extent, VoIP) could 
constrain wholesale call origination. In the future we may see mobile become a 
greater substitute on a call-by-call basis, particularly as the proposed changes to the 
non-geographic calls regime are implemented (via the NGCS Review275). This may 
improve transparency of pricing for (and to the extent it affects pricing levels, may 
reduce any price differential between) fixed and mobile, for specific call types. As 
such, there could be switching at the margin on the basis of out-of-bundle call prices 
that could constrain BT.   

5.202 However, we do not consider this is currently sufficient to constrain BT’s ability to 
increase wholesale call origination rates. This is because the majority of consumers 
purchase access and calls together, and this often includes inclusive call minutes (as 
discussed in paragraph 5.60). Therefore, the majority of consumers face zero 
marginal call prices and, once the access decision has been made, there is unlikely 
to be a significant call substitution. This is likely to be the case for mobile and VoIP 
for the majority of consumers. This is particularly true when we consider the range of 
factors (other than price) that affect the call-by-call decision (discussed in paragraphs 
5.69 and 5.98 for mobile and VoIP respectively) which will affect consumers’ 
willingness to respond to a change in fixed call prices.  

5.203 Mobile (4G) might potentially become a stronger constraint in the future, as better 
quality mobile data services may make consumers less reluctant to give up their fixed 
line for broadband. However, this remains speculative at this stage, particularly in the 
wake of the deployment of fibre broadband (which will increase fixed speeds further) 
and given that mobile broadband is currently most frequently purchased alongside 
fixed broadband. In addition, 4G is only really relevant for potential substitution at the 
access decision, as it will not necessarily significantly affect calls (although the 
spectrum allocation could potentially improve coverage and therefore quality for 
some consumers). Further, 4G is unlikely to affect the non-price factors for 
businesses’ lack of willingness to become mobile only (discussed in paragraph 5.87).   

                                                                                                                                                     
July 2013. http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-
reviews/summary/fixed-access-markets.pdf 
275 See Simplifying non-geographic numbers – Policy position on the introduction of the unbundled 
tariff and changes to 080 and 116 ranges (consultation) 15 April 2013 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/  

http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
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5.204 Therefore we do not believe that mobile or VoIP will act as a sufficiently strong 
constraint to negate BT’s SMP in wholesale call origination services in this review 
period. 

5.205 For businesses, we recognise that the potential constraints from VoIP may differ from 
those for residential consumers. We consider that business customers, particularly 
larger businesses, may have more potential than residential customers to switch 
voice services to VoIP (see the discussion of this potential in relation to market 
definition, paragraphs 5.100 onwards), and therefore expect competition in the 
business segment from managed VoIP to increase (as commented by BT). As such, 
managed VoIP is likely to become a stronger competitive constraint for some 
business users. Continued fibre deployments and take-up may also further facilitate 
switching by businesses to IP-based voice services, including potentially smaller 
businesses. As a result, fibre-based VoIP is likely to become a stronger competitive 
constraint in the future. 

5.206 However, we note that BT is in a strong SMP position for businesses, as reflected in 
its market share of fixed lines in the business segment (which is also higher than for 
residential, as discussed above). Further, SME businesses may have a slower 
propensity to switch to VoIP-based services, as discussed in paragraph 5.103 
onwards. As a result, we consider that these changes are unlikely to be sufficient to 
negate BT’s SMP during the review period. 

5.207 While the combination of fixed and mobile alternatives to wholesale call origination 
are expected to act as an increasing constraint in the future, we consider that this 
combined constraint would not be sufficient to negate BT’s SMP during this review 
period. 

Conclusion on overall constraint on BT 

5.208 While there are a range of potential direct and indirect constraints on BT from both 
inside and outside the defined market (which also vary by customer segment and 
geographic area), we do not consider it likely that they will sufficiently constrain BT’s 
SMP in the defined wholesale call origination market during the time period of this 
review.   

5.209 In particular, while it is likely that BT’s market share of wholesale call origination will 
continue to decline over the period of this review (particularly as LLU operators 
continue to migrate to MPF), we consider this is likely to be at a slower rate than 
previously observed. 

5.210 Irrespective of our market power assessment in the defined market, it is clear that 
competitive conditions do vary to some extent between areas and across some 
customer groups (as discussed above). As a result, we consider further below 
whether this variation is such that differentiated remedies would be appropriate. 

The Hull Area 

5.211 KCOM is the only supplier of retail and wholesale analogue lines in the Hull area, and 
so it has 100% market share of wholesale call origination, which creates a 
presumption of dominance.  

5.212 We note that entry has been limited to date, implying that alternative networks do not 
provide a constraint on KCOM in the Hull area.  
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5.213 Barriers to entry are high in the market for wholesale call origination in the Hull area 
as an operator that wanted to compete with KCOM in the Hull area would need to 
incur significant sunk costs to develop a fixed narrowband access network (either a 
direct access network or a solution based on LLU). Further, the market in the Hull 
area is relatively small, therefore there is a comparatively smaller potential customer 
base over which to recover these costs. As set out above, there has been no entry so 
far into the residential access market and we are not aware of any planned cable 
expansion or LLU-rollout in the Hull area. This indicates that barriers to entry are 
higher than in the rest of the United Kingdom where we have seen entry based on 
LLU.  

5.214 While this also largely holds for business customers, we note that there have been 
deployments of alternative infrastructure in the Hull area since the last market review 
targeting business customers via leased lines and radio links. In response to the CFI, 
KCOM has also noted the deployment of fibre which is currently taking place by MS3, 
for the same purposes.276 However, market entry has been limited to date and, as we 
discuss in more detail in Section 4, we consider that MS3’s operations are at an early 
stage of development and it is unclear which markets MS3 will operate in. In 
particular, it is not clear whether this development would be sufficient to constrain 
KCOM in the supply of wholesale call origination services such that it would not be 
considered to have SMP. Until there is greater certainty about how MS3’s network 
deployment will impact the wholesale call origination market in Hull, we consider that 
this situation will continue over the period of this review. 

5.215 Further, for the reasons set out at paragraphs 5.201 onwards, we do not consider 
that mobile or VoIP act as a significant constraint on fixed services at this stage. We 
do not consider that the markets in the Hull Area present any significant differences 
which might call into question that conclusion.  We do not therefore consider that 
mobile operators are likely to exercise a sufficiently strong constraint on the activities 
of KCOM in the relevant market which might call into question our SMP finding.  

5.216 Therefore, we conclude that KCOM has SMP in wholesale call origination in the Hull 
Area. 

Conclusions on market power 

5.217 Having taken into account the analysis above, we conclude that BT has SMP in 
wholesale call origination on a fixed network in the United Kingdom.  

5.218 We also conclude that KCOM has SMP in wholesale call origination on a fixed 
network in the Hull Area. 

Competition concerns 

Proposals in the February 2013 consultation 

5.219 In the absence of regulation, we have identified two main competition concerns 
regarding BT and KCOM’s SMP. They could: 

a) stop providing a wholesale call origination product (refuse access); and/or 

                                                 
276 KCOM has also made a slightly more detailed submission on this issue in response to a CFI for a 
separate market review (we discuss this in more details in Section 4). 
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b) increase prices for external sales of wholesale call origination above the 
competitive level. 

Stakeholder response to the February 2013 consultation 

5.220 BT argued that our assessment of competition concerns did not reflect BT’s true 
incentives to continue to supply in the absence of regulation, and instead considered 
refusal to supply unlikely.277 This is in the light of the alternatives available to CPs 
(e.g. broadband access and mobile and cable infrastructure), and the fact that it 
would lose if affected retail customers moved to its competitors rather than BT (which 
it considered more likely). Further, it noted that price discrimination can be a good 
thing for consumers. However, and contrary to BT’s assertion in its main submission, 
economic consultants instructed by BT (DotEcon) argued that market developments 
(including bundles, alternative non-voice services etc) can be pro-competitive 
provided there is no undue discrimination.278 

Our analysis and conclusions 

5.221 In the absence of regulation, we identified two main competition concerns in 
paragraph 5.219 above. 

The United Kingdom excluding the Hull Area 

Refusal to supply wholesale call origination services 

5.222 In the absence of regulation BT might have an incentive to refuse to supply access to 
wholesale call origination services if the profits it would make from selling wholesale 
call origination (and WLR) were lower than the profits it would make from the retail 
customers it would gain if it stopped supplying wholesale call origination.  

5.223 Currently, approximately 24% of call origination minutes are sold by CPs in the retail 
market using BT’s wholesale call origination services.279 Therefore, there is 
potentially a material customer base available for BT to retail directly to if it stopped 
offering wholesale call origination (subject to existing wholesale contracts, which may 
limit its ability to cease supply immediately). In addition, the refusal to supply 
wholesale call origination would effectively undermine the WLR/WLR+SMPF 
upstream remedies, as it would prevent other CPs from being able to offer voice calls 
using WLR purchased from BT (either with or without broadband). 

5.224 The availability of retail alternatives not based on BT’s wholesale call origination (i.e. 
MPF, cable) for at least some of these customers means it is unlikely that BT would 
gain all the residential customers currently being supplied by these CPs in the event 
that it stopped providing wholesale call origination to them. We nonetheless consider 
that switching to BT in this review period would be significant despite the availability 
of retail alternatives for some customers due to the limitations of such alternatives, 
namely: 

                                                 
277 BT response to the February 2013 consultation, including  annex 1 and the Copenhagen 
Economics annex. 
278 Annex 2 of BT response to the February 2013 consultation, Report by DotEcon: Overview on 
Retail market Boundaries. 
279 This reflects purchases of CPS and wholesale calls products from BT. 
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a) Consumer preferences (particularly for voice-only or those who purchase their 
broadband and voice services separately) – discussed in further detail in 
paragraph 5.185 onwards;  

b) Continued use of SMPF by LLU operators, even for some dual-play customers 
due to external and operational constraints – discussed in further detail in 
paragraph 5.179; and   

c) Sub-national coverage for MPF and cable footprints – discussed further in 5.191. 

5.225 BT may therefore have an incentive to refuse to provide access to wholesale call 
origination to some or all CPs with which it competes at the retail level.  Such 
conduct could lead to an increase in customers switching to BT at the retail level 
which would more than offset any reduction in wholesale revenues.  BT would 
therefore be able to distort competition at the retail level as a result of its conduct at 
the wholesale level.  

5.226 However, the extent to which refusal to supply is profitable will depend on a range of 
factors, including attitudes of consumers, availability of alternatives, current 
purchasing patterns etc. Therefore considering whether the profits from retail gains 
outweigh the wholesale losses is complex and uncertain.  

5.227 As argued by BT, it may continue to supply wholesale call origination. However, 
given the relatively large pricing freedom BT is likely to have over the supply of 
wholesale call origination (due to the limited constraints, as discussed above) and the 
widespread use of it by CPs at the retail level (including LLU operators), an 
unregulated BT may instead be more likely to continue to provide wholesale call 
origination but at substantially higher prices (quite likely on a discriminatory basis 
according to the availability of substitutes to the different CPs).  

Increased prices for wholesale call origination above the competitive level 

5.228 In the absence of regulation, BT might increase prices for wholesale call origination if 
doing so would increase its profits. This would require a trade-off between various 
effects, the outcome of which will determine which strategy is more profitable. In 
particular, BT would need to trade off: 

a) The extra revenue it would make from charging a higher price for wholesale call 
origination (arising from the extra per unit price on volumes sold and any retail 
customers it subsequently acquires as a result of increasing the costs (and 
therefore prices) of its competitors); against 

b) Any revenue lost as a result of the higher price (i.e. if retail consumers of CPs 
buying wholesale call origination reduce the volume of calls made and/or switch 
all their calls to alternative CPs not using BT’s wholesale call origination). 

5.229 Calculating this trade-off is uncertain, as again it will depend on consumer 
responsiveness to retail price changes, availability of alternatives, types of services 
purchased (e.g. bundles) etc. However, in the absence of regulation, we consider 
that BT is likely to be able to increase prices for wholesale call origination (both 
generally across all customers and potentially further increases for specific 
segments) due to the limitations in the competitive constraints it faces as detailed in 
the market power assessment (and summarised at paragraph 5.167 above). As a 
result, a price increase above the competitive level for wholesale call origination (for 
all wholesale customers and/or specifically a subset of those customers) is likely to 
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be profitable. We therefore believe that BT would be able to charge excessive prices 
at the wholesale level and will likely have an incentive to do so. 

5.230 Without regulation, there is a risk that BT would increase prices differently to different 
CPs. Some retailers are more reliant on BT’s wholesale call origination input because 
they do not have available substitutes, including resellers of BT’s wholesale inputs 
nationwide (serving both voice-only and dual-play customers), and to a lesser extent 
LLU operators (where they supply voice-only services, and for the provision of voice 
and broadband bundles both outside their network footprints and where they have 
not migrated from SMPF to MPF). This would also have implications for the 
effectiveness of the WLR/WLR+SMPF upstream remedy, given wholesale call 
origination is a necessary input for the provision of voice calls to broadband 
customers served using WLR+SMPF. 

5.231 Price increases at the wholesale level might then be passed through by the different 
retailers to the detriment of consumers, although not all consumers would be affected 
in the same way. We consider this detriment to be significant given the potentially 
large proportion of consumers (over 39% of residential consumers) who would be 
affected as discussed above in paragraph 5.199.  

The Hull Area 

5.232 In the absence of regulation, we consider that KCOM might refuse to supply 
wholesale call origination and, in doing so, remove the opportunity for CPs to 
compete at the retail level. 

5.233 Compared to the rest of the United Kingdom, potential competition in the Hull Area is 
weak because there are higher barriers to entry for any CP wishing to develop an 
LLU or cable network (as set out in Section 4). KCOM currently supplies wholesale 
call origination to CPs supplying business customers through IA (although with 
relatively small volumes). Without regulation, KCOM would have an incentive to 
refuse to supply wholesale call origination to these CPs as it would be likely to gain 
customers and this would prevent the development of competition in the Hull Area.    

5.234 Alternatively, KCOM might continue to supply wholesale call origination at prices 
above the competitive level (either for all wholesale customers or a subset of those 
customers). As with BT, such a price increase is likely to be profitable either as a 
result of increased wholesale revenues or as a result of a competitive advantage at 
the retail level.   

Conclusions  

5.235 We consider that BT and KCOM have the incentives and ability to exploit their 
position of SMP in each relevant market. While we consider this to be the right 
approach for this review period, we consider that the constraints on BT (direct and 
indirect) for wholesale call origination may increase in the future, and therefore our 
judgement might change for the next market review, even if there remained a 
proportion of voice-only customers.  

5.236 We therefore believe that it is appropriate to impose regulatory obligations on BT and 
KCOM in the wholesale call origination markets in which they hold SMP in order to 
address those concerns.   
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Remedies 

Proposals in the February 2013 consultation 

5.237 We proposed imposing the remedies set out in Table 5.3 below. 

Table 5.3: Summary of proposed remedies for wholesale call origination in February 
2013 consultation280 

BT obligations KCOM obligations 
• Requirement to provide network access on 

reasonable request  
• Requests for new forms of network access 
• Requirement not to unduly discriminate 
• Requirement to publish a reference offer 
• Requirement to notify charges 
• Requirement to notify technical information 
• Transparency as to quality of service 
• Cost accounting 
• Accounting separation 
• Specific form of network access (Carrier 

Pre-Selection on non-BT Retail lines 
only)281 

• Requirement to provide NTS wholesale call 
origination until unbundled tariff introduced 

• Charge control 

• Requirement to provide network 
access on reasonable request  

• Requirement not to unduly 
discriminate 

• Requirement to publish a reference 
offer 

• Requirement to notify charges  
• Requirement to notify technical 

information 
• Accounting separation  

 

Stakeholder response to the February 2013 consultation 

BT obligations 

5.238 Of the 35 respondents, 15 (BT, [], Alternative Networks plc, Lanonyx,  [], FCS, 
Invoco Ltd, ITSPA, Verizon, TalkTalk, Lexgreen, Sky, EE, Virgin Media and an 
individual respondent) provided comments relating to our proposed remedies for BT 
in wholesale call origination markets.  

5.239 At a high level, BT argued that Ofcom’s understandable desire to protect the minority 
of consumers who have limited choice in certain places has the unfortunate by-
product of heavy handed regulation on BT alone in fiercely competitive markets (if all 
remedies are applied equally). In the light of this, it considered that even if the market 
definition remains unchanged, competitive conditions vary such that different 
remedies should apply, with lighter-touch regulation in competitive areas. We discuss 
the potential for differentiated remedies in paragraph 5.281 onwards. 

5.240 We now summarise the main issues concerning our specific proposed remedies for 
BT in wholesale call origination markets raised in these responses.  

                                                 
280 We also proposed to remove the obligation on BT and KCOM to provide Indirect Access. However, 
we also proposed to include a sunset clause of 12 months on this obligation. 
281 We proposed to include a sunset clause for the current CPS obligations on BT and KCOM of 12 
months. 
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5.241 BT was the only respondent to comment on a number of the proposed remedies 
including: requests for new forms of network access, requirement to publish a 
reference offer and requirement to notify technical information. BT agreed with all of 
these proposals.282 We set out our conclusions for these remedies in paragraphs 
5.291 and 5.341 (requests for new forms of network access), 5.294 and 5.366 
(requirement to publish a reference offer) and 5.387 (requirement to notify technical 
information) respectively. We discuss the issues raised regarding the remaining 
remedies below. 

Requirement to provide network access on reasonable request  

5.242 Two respondents (BT and Virgin Media) commented on the requirement to provide 
network access on reasonable request. BT agreed with this obligation.283  

5.243 Virgin Media284 was concerned that the proposed fair and reasonable access 
condition did not cover charges. Virgin Media stated that an access condition that 
requires charges to be set on a fair and reasonable basis can provide additional and 
important protection to that offered by a charge control and particularly, where a 
control covers a specified service, a generic condition applying across a market will 
ensure regulatory reassurance for all services, including new services introduced to 
the market. Virgin Media also argued that a fair and reasonable charges obligation 
would provide an additional safeguard on top of any voluntary commitments and to 
ensure that links between different regimes exist, such as the NTS call origination 
condition and the condition to provide network access on fair and reasonable 
request. The relevance of new services and the interaction with NTS is discussed in 
paragraph 5.327. 

5.244 We consider whether charges should be included in the fair and reasonable access 
condition in paragraph 5.327, and we consider specific regulatory requirements for 
the NTS call origination condition in paragraph below 5.428.  

Requirement not to unduly discriminate 

5.245 Only BT commented on the requirement not to unduly discriminate.  

5.246 Irrespective of the SMP decision, BT285 considered that the materiality of direct and 
indirect constraints mean BT should be given much more flexibility in the pricing of 
wholesale call origination, and traditional restrictive remedies are inappropriate. In 
the light of this, it argues that the no undue discrimination obligation is not 
appropriate, as it considers it should have the freedom to offer lower prices on a 
selective basis when competing for wholesale contracts for broadband and voice 
combined deals. Similarly, Copenhagen Economics286 argued that while a price cap 
might be justified, there should be no undue discrimination remedy for BT. We 
consider this point in our analysis in paragraph 5.285 to 5.286 below.  

                                                 
282 BT response to Q5.5 of February 2013 consultation 
283 BT response to Q5.5 of February 2013 consultation 
284 Virgin Media response to February 2013 consultation 
285 BT response to Q5.5 of February 2013 consultation 
286 Copenhagen Economics annex to BT’s response to the February 2013 consultation (p35-36) 
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Requirement to notify charges 

5.247 Three respondents (BT, EE and Vodafone) commented on the requirement to notify 
charges. BT was in favour of the move from a 90 to a 56 day notification period and 
considered it a step in the right direction towards its aim of 28 days.287  

5.248 Vodafone had no objection in principle to BT’s notice period on certain services being 
reduced to 56 days as it believes this still allows sufficient time for any changes to be 
cascaded through. However Vodafone highlighted the importance of ensuring the 
harmonisation of notice periods and as such stated its agreement on making the 
change is conditional on the introduction of a reciprocal increase in BT’s Standard 
Interconnect Agreement (SIA) 28 day contractual notice period for its own services to 
56 days. Vodafone further argued that should BT fail to honour an increase in notice 
from 28 days to 56 days then it believes it would be appropriate for CPs not to agree 
to the SIA modifications reducing the 90 day notice requirement to 56 days, so it 
would remain a contractual commitment on BT’s part, even if it wasn’t underpinned 
by specific regulation.288 

5.249 EE289 disagreed with Ofcom’s proposal, arguing that the notice period should remain 
at 90 days to allow CPs to reflect wholesale price increases from BT in their retail 
pricing before changes come into effect, (given the limited human, financial and IT 
resources to monitor and implement wholesale and retail price changes).  

5.250 Our analysis and conclusions in relation to the notice period for notifying charges are 
in paragraphs 5.294 and 5.375 onwards.  

Cost accounting and accounting separation 

5.251 Three respondents (BT, Virgin Media and EE) commented on cost accounting and 
accounting separation.  

5.252 BT290 agreed with our proposal to remove the requirement to publish Distributed 
Long Run Incremental Cost (DLRIC) and Distributed Stand Alone Cost (DSAC). 
However, BT disagreed with our proposal to retain other detailed cost accounting 
obligations. It considered that reporting at a detailed level, greater than the market or 
even basket level, is disproportionate where cost orientation obligations do not apply. 
BT would still be required to produce and to publish, with the exception of DLRIC and 
DSAC information, a large amount of revenue, cost and volume information on an 
annual basis. This would be at the same high degree of component/service 
granularity as previously, when cost orientation did apply. It also considered that the 
provision of data based on a top down model would be misleading, given that a 
bottom-up model is being used to set the NCC. 

5.253 BT also referred to the concerns that it had stated more generally, in its response to 
the Business Connectivity Market Review (BCMR) further consultation291, about the 
rationale for maintaining these cost accounting and accounting separation 
obligations. BT argued that if Ofcom were not able to fully implement its suggestions 
as part of this review, then they should be considered as part of the on-going wider 

                                                 
287 BT response to Q5.5 of February 2013 consultation 
288 Section 7.6 of Vodafone response to February 2013 consultation 
289 Section 5 of EE response to February 2013 consultation 
290 BT response to Q5.5 of February 2013 consultation 
291 Business Connectivity Further Consultation, Ofcom 15 November 2012 
http://stakeholders.ofcom.org.uk/consultations/bcmr-reconsultation/ BT response available here 
http://stakeholders.ofcom.org.uk/consultations/bcmr-reconsultation/?showResponses=true  

http://stakeholders.ofcom.org.uk/consultations/bcmr-reconsultation/
http://stakeholders.ofcom.org.uk/consultations/bcmr-reconsultation/?showResponses=true
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‘Regulatory Financial Reporting Review’. Ofcom addressed these issues as part of 
the BCMR final statement292. In that document we also stated our view that BT’s 
wider concerns about the amount of regulatory financial information currently 
required to be published would be best considered in our wider review of the 
regulatory financial reporting obligations. For the same reasons, we do not consider 
these issues further here. 

5.254 Virgin Media and EE disagreed with our proposal to remove the publication of LRIC 
from the financial reporting obligations. Virgin Media293 considered it important to 
continue to require BT to publish LRIC-based cost information, in order to maintain 
transparency towards stakeholders, who will be facing a regulated origination charge 
that will, unusually, contain cost elements that are attributable to a different service 
(particularly for informing the next market review). It considered that the relative FAC 
and DSAC costs in this case will also have a raised importance to ensure that, aside 
from the charge control being complied with, the effect of the new regulatory regime 
can remain fully transparent. Virgin Media argued that it does not consider the 
removal of cost orientation should automatically lead to the removal of the publication 
of LRIC data and considered that the incremental effort required by BT to publish 
LRIC data (which it is already required to maintain), is minimal.  

5.255 EE294 also argued that the publication of cost benchmarks should be continued as it 
is an important source of information for purchasing CPs. Such information enables 
them to understand the extent to which individual prices are related to costs and 
whether such prices are within reasonable bounds. In particular, it argued that 
understanding the extent to which actual charges deviate from a stand alone cost 
ceiling would ensure that CPs negotiating with BT were placed in a more equal 
bargaining position. It also argued that cost accounting information enables CPs to 
assess whether undue discrimination might arise from increasing call origination 
charges and whether or not this might lead to inappropriate margins between 
wholesale and retail prices. Therefore the removal of such cost accounting 
information would likely lead to greater confusion. 

5.256 We provide our analysis and conclusions in relation to the cost accounting remedy in 
paragraph 5.402 onwards below. We provide our analysis and conclusions in relation 
to accounting separation in paragraph 5.420 onwards below.  

Specific form of network access (Carrier Pre-Selection on non-BT Retail lines only) 

5.257 Twelve respondents commented on our proposals to modify the CPS obligation on 
BT.  

5.258 BT had no objection to providing CPS on WLR lines that are not serving BT retail 
customers.  

5.259 However, other respondents to this proposal raised concerns with various aspects of 
the proposed remedies and our analysis.  

5.260 Firstly, concerns were raised about the impact of removing BT’s obligation to provide 
CPS over its retail lines on competition and product choice by [], Vodafone, 
Verizon, [], Alternative Networks, FCS, Lexgreen Services and an individual 

                                                 
292 See Section 16 of Business connectivity market review - final statement, 28 March 2013 
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/  
293 Response to Q5.5 of Virgin Media response to February 2013 consultation 
294 Section 5 of EE response to February 2013 consultation 

http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
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respondent. In particular, Alternative Networks295 [] pointed out that many services 
are designed as an ‘overlay’ to line rental, with the latter suggesting that if we were to 
remove BT’s obligation to provide CPS over its retail lines, there would need to be a 
long period of adjustment due to ‘knock on effects’. Alternative Networks referred to a 
business model that would be prevented by the change, whereby packages can be 
created for businesses that have ‘home workers’, whereby business calls can be 
billed to a different provider (this was relevant to both CPS and IA). [] also argued 
that this change would reduce choices for voice-only customers, while FCS296 and a 
individual respondent explained that Featureline or Redcare, and other ‘incompatible 
product’ customers would not have a choice of calls provider. Similarly, Vodafone297 
argued that it seemed wrong to force end users to purchase line rental and calls from 
the same provider, given that they were regarded as separate product markets 
(otherwise, it suggests that CPS and WLR are in the same product market, contrary 
to our analysis). We discuss the rationale for our proposal to remove BT’s obligation 
to provide CPS over its retail lines, alongside the role of calls-only competition in the 
United Kingdom excluding Hull in our analysis in paragraphs 5.299 to 5.308 below. 

5.261 Secondly, some respondents raised concerns about the implementation of the 
removal of BT’s obligation to provide CPS over its retail lines. In relation to existing 
contracts:  

a) Sky argued that a 12 month sunset clause does not allow CPs sufficient time to 
make alternative arrangements where required and that 24 months would be 
more appropriate.298  

b) FCS were concerned about managing the process at the retail level by which 
current BT line rental customers with third-party call providers were moved to 
third-party line rental or BT calls, particularly where the customers are in a 
minimum contract period arrangement with their calls provider. Vodafone were 
also concerned that forcing customers to change providers did not appear to be 
consistent with Ofcom duties – i.e. acting in the interests of citizens and 
consumers.  

c) At the wholesale level, Vodafone argued that it would be very difficult to 
implement the proposal in relation to existing contracts, as they are not currently 
able to distinguish between a CP that is purchasing CPS as well as WLR to 
provide access and calls to the end customer, and a CP that is purchasing CPS 
to provide a calls-only product to an end customer who has a BT retail line.  

5.262 However, BT argued that it is not necessary or proportionate to impose a 12 month 
sunset clause (due to the small impact of its removal given the limited number of 
consumers affected), and instead argued that Ofcom should remove the existing 
CPS obligation with immediate effect. It argued that if necessary, Ofcom could retain 
an obligation on BT to allow customers with a BT Retail line who are currently with a 
CPS provider for their calls to continue with this arrangement for a further 12 months 
(i.e. a 12 month ‘stop-sell’ sunset clause).299  

5.263 The transition arrangements for CPS (including for existing contracts) are discussed 
in paragraph 5.308. 

                                                 
295 Alternative Network response to Q5.5 of February 2013 consultation 
296 Section 2.1 of FCS response to February 2013 consultation 
297 Section 1 of Vodafone response to February 2013 consultation 
298 Paragraph 19 of Sky response to February 2013 consultation 
299 BT response to Q5.5 of February 2013 consultation 
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5.264 Vodafone was also concerned that the proposal would place BT at a competitive 
advantage in providing wholesale end-to-end calls products, as it would be the only 
provider able to provide Wholesale Calls over all lines. We consider this point in our 
analysis in paragraph 5.303 below. 

5.265 Some respondents (ITSPA, [], Vodafone, Magrathea, and FCS) raised issues 
relating to the wording of the CPS conditions in the February 2013 consultation. We 
have clarified our position on CPS over non-BT retail lines in paragraph 5.311.  

5.266 Verizon300 was concerned about how competition would be supported over an NGN 
(and FTTP), and whether CPS/IA products would still be required after 2016. We 
discuss the network access requirement (including requests for new access) in 
paragraph 5.332 onwards. We consider that remedies beyond 2016 are outside the 
scope of this market review. 

5.267 We provide our conclusions on the proposal to remove the existing CPS obligation 
on BT (which requires the provision of CPS over its retail lines) in paragraph 5.299 to 
5.308 below. 

Removal of the condition to provide Indirect Access (IA) 

5.268 Nine respondents commented directly on our proposal to remove the IA remedy. Of 
these respondents BT supported the proposal to remove IA as it argued that it is no 
longer a significant driver of competition and the number of customers using it 
continues to decline.  

5.269 Other stakeholders were concerned that the removal of IA would be detrimental to 
competition. FCS and Alternative Networks in particular argued that IA (and CPS) still 
provides a choice of calls provider for some customers and some types of calls, such 
as international calls. FCS argued that the obligation to provide IA should continue on 
any BT line not on equivalence management platform (EMP), as an important form of 
competition for those lines.301 Alternative Networks offers ‘home worker’ solutions. 
These solutions allow for calls made from a line for business purposes to be billed to 
the home worker’s business rather than to the home worker via their residential 
package. Alternative Networks states that the combination of CPS and IA plus 
underlying carrier gives access to three different providers, [].302 We discuss the 
impact on competition in paragraph 5.304 to 5.308 below. 

5.270 Some stakeholders also argued that the ways in which industry uses the IA product 
support the continued provision of this service by BT. [] and ITSPA described how 
it was a useful diagnostic tool to check network quality without disrupting the 
customer’s services. ITSPA303 and Magrathea304 pointed out that IA is used for 
routing calls through specialist providers for satellite phones. []. We discuss other 
special uses of IA in paragraphs 5.307 and the sunset clause in paragraph 5.308 
below. 

5.271 In relation to transition, BT stated it did not believe that it is necessary or 
proportionate to impose a 12 month sunset clause.305 However, Sky argued for an 
extended 24 month sunset provision to allow CPs time to find alternative solutions 

                                                 
300 Verizon response to February 2013 consultation 
301 Section 2.1 of FCS response to February 2013 consultation 
302 Alternative Network response to Q5.5 of February 2013 consultation 
303 ITSPA response to February 2013 consultation 
304 Magrathea response to February 2013 consultation 
305 BT response to Q5.5 of February 2013 consultation 
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and/or enter into discussions with BT about the continued provision of required 
services.306  We discuss the transition period for IA in paragraph 5.308.  

Requirement to provide NTS wholesale call origination until the introduction of the unbundled 
tariff  

5.272 Two respondents – (BT and EE) –commented on the proposal that BT provide NTS 
wholesale call origination until an unbundled tariff is introduced.  

5.273 BT agreed that there was a need to provide certainty to industry regarding the price 
of NTS wholesale call origination, but believed that the proposed extension of the 
current condition could lead to disputes.307  

5.274 EE agreed that the NTS call origination condition should continue to apply in the 
interim period until the unbundled tariffs are implemented.308 However, EE further 
argued that the proposed RPI cap provides too much allowance for cost inefficiencies 
and considered it inappropriate. EE instead argued for a stricter price control on NTS 
wholesale call origination to be set that makes the assumption that improving 
network efficiencies and falling equipment prices are at least offsetting RPI increases 
in order to incentivise BT to make efficiency savings equal to inflation. EE also 
argued that it does not believe than an unbundled tariff will sufficiently constrain BT 
prices as a wholesale originator of NTS traffic and that the NTS wholesale call 
origination condition should not be removed until the competitive pressure on BT 
have been evidenced. We provide more detail on NTS regulation in the 2013 NGCS 
Review.309 We provide our analysis and conclusions in relation to this remedy in 
paragraph 5.428 onwards. 

Charge control – removal of requirement for cost orientation 

5.275 Three respondents to the consultation (BT, Vodafone and Virgin Media) explicitly 
commented on the removal of the requirement for cost orientation. BT agreed with 
the proposal.310 Vodafone agreed, stating that “where charge controls or baskets are 
placed on single services, as in the case of call origination and termination, the cost 
orientation obligation is less important”.311 Virgin Media312 also stated that it 
understood the decision not to impose cost orientation in relation to wholesale call 
origination given a charge control will be applied (addressing any excessive pricing 
concerns), and the fact that the control will regulate rates in a very specific manner313 
which means the traditional “basis of charges” conditions (as currently imposed) 
would not be appropriate.314   

                                                 
306 Sky response to February 2013 consultation 
307 BT response to Q5.5 of February 2013 consultation 
308 Section 3 of EE response to February 2013 consultation 
309 We expect to publish a statement on this in Autumn 2013. 
310 BT response to Q5.5 of February 2013 consultation 
311 Section 7.1 of Vodafone response to February 2013 consultation 
312 Response to Q5.5 of Virgin Media response to February 2013 consultation 
313 I.e. allowing for recovery of an amount in excess of the costs of provision of the service, by 
allowing the recovery of common costs associated with the provision of call termination as discussed 
in Section 8. 
314 Virgin Media also raised some concerns around the removal of cost orientation obligations more 
generally, but these are outside of the scope of this review of wholesale call origination. EE also noted 
concerns around our approach to cost orientation across our market reviews, considering it had been 
approached in a piecemeal way, however it did not provide an opinion as to whether it agreed or 
disagreed with the specific proposal for this review. 
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5.276 Our analysis and conclusion in relation to cost orientation (as a remedy alongside the 
charge control) are in paragraph 5.327 below.  

KCOM obligations 

5.277 Of the 35 respondents to the consultation, four commented on our proposals in 
relation to obligations on KCOM in the market for wholesale call origination in the 
fixed narrowband network in the Hull area. Three of these respondents – (Lanonyx 
and Invoco Ltd and the FCS) – agreed with the proposed remedies.  

5.278 KCOM agreed with our proposal to remove the indirect access obligation with a 12 
month sunset clause. We provide our conclusions in relation to indirect access for 
KCOM in paragraph 5.314 below.  

5.279 KCOM315 also considered that imposing a fair and reasonable obligation with respect 
to call origination rates is a pragmatic and proportionate solution (although it did not 
agree with our guidance on how we would interpret this for its call origination rates, 
which we address in more detail in Section 8). 

5.280 KCOM also agreed with our proposed 56 day notice period.316 We provide our 
conclusions on the obligation to notify charges in paragraph 5.460 to 5.461. 

Our analysis and conclusions 

5.281 BT has suggested that to reflect the diversity it considers exists (and will continue to 
exist) in the degree and type of competition across consumers and areas, we could 
either: 

a) define separate geographic and customer markets (e.g. according to customer 
type and geography) and consider specific remedies in each; or 

b) define a single geographic and product market and adopt differentiated remedies. 

5.282 We have addressed issues of market definition above and do not therefore address 
this again in this section.  With respect to differentiated remedies, we recognise that 
competitive conditions within the relevant market vary to some extent, however, we 
do not consider that the conditions of competition vary to such an extent as to justify 
a differentiated approach.  In our view the conditions of competition in the relevant 
market are sufficiently homogenous that the same competition concerns arise in 
relation to a finding of market power in that market.  Those concerns do not vary in 
degree as between the segments of the market to a sufficient extent to justify the 
adoption of a different approach. 

5.283 Firstly, as discussed above, wholesale call origination is a necessary input for the 
provision of retail voice services for those customers taking broadband using SMPF 
(i.e. it is needed alongside WLR).  As we have set out above, WLR is an important 
driver of competition at the retail level, both in areas where MPF is present and in 
those areas in which it is not.  If we were to follow an approach in which lighter 
remedies were applied in those exchange areas in which MPF is used, this risks 
undermining competition based on WLR for voice services and SMPF for broadband 

                                                 
315 KCOM response to Q8.4 of the February 2013 consultation 
316 It raised concerns with the proposal to waive the notice requirement for call origination charges for 
the period 1st October 2013 to 26th November 2013, but this is no longer relevant as discussed in 
Section 11. 
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services.  Whilst over time the use of MPF in certain exchange areas may displace 
retail competition based on WLR and SMPF, we have not seen any evidence that 
this is likely to occur during the period of this review given the existing constraints on 
the degree of substitution.  WLR based competition is therefore likely to remain 
significant in all exchange areas for the period covered by this review and we do not 
therefore consider that differentiated remedies on this basis would be appropriate at 
this stage  

5.284 Secondly, there are significant uncertainties around how the market will develop 
within this review period. In particular, the impact of fibre (discussed at paragraphs 
5.179), the incentives of LLU operators and how they might change during this 
review period (discussed at paragraph 5.177 onwards), the substitutability of mobile 
and/or VoIP (discussed at paragraph 5.201 onwards), and the gradual decline of the 
proportion of voice-only customers and the transition to dual bundle packages 
(discussed at paragraph 5.189) will affect competitive conditions and, depending on 
the impact of each, the market could tend towards greater competitive constraints or 
weaker competitive constraints. Because of this uncertainty, we consider there to be 
a risk that differentiated remedies may be premature and could lead to negative 
consumer outcomes if the market developed in such a way that competitive 
constraints became weaker (particularly in the light of the interactions with the 
unbundled remedies). 

5.285 Thirdly, it has been argued by BT that existing regulation (and in particular the charge 
control, combined with a no-undue discrimination obligation) may mean it is more 
difficult for BT to compete in the supply of wholesale calls317, and also ultimately in 
the retail market. This is due to the regulated rate of wholesale call origination 
compared to its competitors (e.g. LLU operators who supply resellers and retail 
customers using a combination of LLU and wholesale call origination) who do not 
face this same (regulated rates) constraint. However, it is not clear to us that this is 
the case.  

5.286 Where BT wishes to reduce the price of wholesale end to end calls in order to 
compete more effectively in that market, it is free to do so, subject to the provision of 
competition law.  To the extent that this may require a reduction in charges for 
wholesale call origination, it is also free to do so.  The charge control imposes an 
upper bound on BT’s charges but does not prevent it from charging at a lower rate.  
Any reduction would need to comply with the non-discrimination obligation and may 
therefore lead to lower charges for wholesale call origination to all customers and not 
just to BT itself for the purposes of supplying wholesale end-to-end calls. This 
ensures that BT is not able to favour wholesale end-to-end calls customers by 
effectively providing wholesale call origination to them at a lower level than those 
purchasing wholesale call origination separately (in the absence of underlying cost 
differences between such customers). This prevents a distortion in competition for 
wholesale end to end calls, and consequently, competition at the retail level between 
CPs using wholesale end-to-end calls and those providing services comprising 
wholesale call origination is not distorted. Further, in a recent Competition Act case318 
we have found that BT has been increasing its market share in Wholesale Calls, 
which suggests existing wholesale call origination regulation has not been preventing 
BT from competing in the provision of these services 

                                                 
317 An end-to-end call product which is downstream from wholesale call origination. 
318 See Complaint from Thus Plc and Gamma Telecom Limited against BT about alleged margin 
squeeze in wholesale call pricing (Case Reference: CW/00988/06/08), Final Decision published 20 
June 2013. http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-
closed-cases/cw_988/ 

http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-closed-cases/cw_988/
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-closed-cases/cw_988/
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5.287 Finally, we note that the implementation (and ultimately enforcement) of differentiated 
remedies would present complexities associated with the identification of exchanges 
and/or customers according to the retail offerings available. While we have not 
explored in detail the implementation issues (given we do not consider such a 
differentiated approach is warranted on the basis of market definition or market 
power), we consider that such detailed segmentation by retail customer type and 
geography would be likely to raise significant complexities for the imposition and 
monitoring of remedies (and may raise transparency issues for CPs around which 
remedies apply on which line). Given the disadvantages of implementing one remedy 
for the whole of the call origination market are low (as discussed above), we do not 
believe this would be proportionate. 

5.288 Therefore we consider that national remedies for wholesale call origination in the 
United Kingdom are appropriate. 

5.289 In this section we set out our final decision for remedies to address our concerns. We 
start by discussing what we see as the main options for remedies: 

• Option 1: network access, non discrimination and transparency remedies;  
and 

• Option 2: charge controls in addition to network access, non-discrimination 
and transparency remedies.  

5.290 Having concluded on what we consider to be most appropriate approach, we then 
discuss each specific condition in relation to the relevant legal tests for imposing 
such conditions. 

Option 1 (network access, non-discrimination and transparency obligations) 

5.291 As described in paragraphs 5.221 onwards, there is a risk that BT and KCOM might 
refuse to supply wholesale call origination in the respective markets in which they 
possess SMP. To address this concern, we typically impose a general network 
access remedy on both BT and KCOM. Such a condition requires requests made for 
network access to be ‘reasonable’ requests319, and also requires BT and KCOM to 
provide network access in response to such a reasonable request and that access 
should be provided on fair and reasonable terms and conditions. As such, it restricts 
the ability of BT and KCOM to distort competition at the retail level. 

5.292 We believe that an obligation to provide network access on its own would not be 
sufficient to protect competition in downstream markets. Where dominant providers 
like BT and KCOM are vertically integrated, they might have an incentive to provide 
wholesale services on terms and conditions that favour their own retail activities in a 
way that would have a material adverse effect on competition. In particular, they 
might charge competing providers more than the amount charged to their own retail 
activities for wholesale services, thereby increasing the costs of competing providers 
and giving themselves an unfair competitive advantage.  

5.293 There is a risk that BT and KCOM might also discriminate between competing 
providers other than their own retail activities by setting different prices to each 
provider, depending on the degree of available substitutes. Although BT has argued 
against the no undue discrimination remedy, we consider this to be a particular 

                                                 
319 For example, we consider that CPS on non-BT retail lines would be considered a reasonable 
request for BT under this condition, as discussed further in paragraph 5.311. 



Review of the fixed narrowband services markets 
 

108 

concern, as discussed in paragraph 5.228 onwards. As discussed in paragraph 
5.285, to the extent that BT is constrained by the downstream market and wants to 
reduce the charge for wholesale call origination as a result, we would want this 
competitive constraint to also apply to customers without alternatives. In the absence 
of the no undue discrimination obligation, BT could keep prices high to serve 
consumers with less choice and focus price cuts on consumers where there are more 
constraints. We want to protect against this, and therefore to the extent that there are 
no underlying cost differences between such customers, a no undue discrimination 
obligation would be effective in protecting consumers. This kind of discrimination 
could also extend to terms and conditions of services, such as different delivery 
timescales, which would disadvantage their retail competitors, and in turn 
consumers, even further.  Therefore, we are imposing a requirement on BT and 
KCOM not to unduly discriminate.  

5.294 To ensure that this requirement is effective, we also typically impose a series of 
obligations designed to deliver transparency of information. Under these 
requirements, BT and KCOM must publish a reference offer, charges and technical 
information to assist with the monitoring of their pricing strategies.  

5.295 They must also notify CPs of changes to charges 56 days in advance of 
implementation. This constitutes a departure from previous conditions which required 
a 90 day notification period in advance of changes to such information. However, use 
of email and online publication mean that price notifications can now be almost 
instantaneous, and so we consider that a 56 day notification period would allow 
sufficient time for BT’s notified price changes to be reflected in retail prices. We have 
not received evidence to suggest this is not the case (EE was the only respondent 
who argued the notice period should remain at 90 days – as noted above – but did 
not provide any evidence to support this). We also consider that this recognises, on 
the one hand, that notifications can be provided instantaneously between BT and 
purchasers of services and, on the other hand, that there may be a number of CPs in 
the supply chain between BT and the retail level, each of which requires a period of 
notice such that 28 days (as proposed by BT) would not be sufficient notice of 
changes in the charges for SMP services. 

5.296 Some stakeholders said that their agreement on reducing the notice period to 56 
days was subject to commercial agreement from BT to increase notice periods from 
28 to 56 days for unregulated services. We do not consider that it would be 
appropriate to make regulation contingent on commercial agreements in competitive 
services. Rather, the regulation we impose should be the minimum level of 
intervention required to address the competition concerns we have identified. Based 
on responses to the February 2013 consultation, CPs consider that 56 days notice 
periods would be sufficient (whether based on agreements for other services or on a 
standalone basis). We base this view on the fact that if 56 days notice is not sufficient 
for the regulated services, this would be the case irrespective of any changes to 
notice periods for other services. We therefore consider 56 days to be an appropriate 
notification period to communicate changes in charges. Without this, BT could 
change products or pricing with insufficient (or ultimately without) notice, in such a 
way as to discriminate in favour of its retail divisions. 

5.297 Finally, BT and KCOM are both currently subject to an obligation to provide CPS and 
Indirect Access (IA) to their retail subscribers on request.  This obligation was 
imposed in the context of a requirement in the Universal Service Directive for national 
regulatory authorities to impose such an obligation on providers with SMP in markets 
relating to the provision of fixed services.  
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5.298 Since the 2009 market review, the Universal Service Directive has been amended 
along with the related directives. Under the amended Universal Service Directive, 
Ofcom is no longer required to impose CPS and IA remedies but Article 12(1)(a) of 
the amended Access Directive320 

leaves open the possibility for Ofcom to impose 
such obligations on CPs with SMP, if this is deemed suitable. We have therefore 
considered the extent to which it is appropriate to retain the existing CPS and IA 
obligations for BT and KCOM.   

5.299 Our view is that the conditions in the United Kingdom are different to those in the Hull 
Area and we therefore adopt different approaches.  

CPS and IA – United Kingdom excluding the Hull Area 

CPS and IA on BT retail lines 

5.300 In the 2009 Wholesale Review, we (in the light of the Universal Service Directive) 
imposed obligations on BT to: 

a) provide carrier pre selection (CPS) to its subscribers; and 

b) provide carrier selection (Indirect Access) to its subscribers. 

5.301 CPS, as imposed by the existing condition, enables consumers who purchase retail 
line rental from BT to choose a competing calls provider for all calls over their BT 
line. In this form, therefore, this obligation requires BT to provide wholesale call 
origination for CPs offering a calls-only voice service over BT retail lines. The CPS 
condition does not impose the requirement for BT to provide CPS on non-BT retail 
lines (i.e. over external WLR lines). We discuss this further below. Similarly, the IA 
obligation allows BT’s retail consumers to access the services of any interconnected 
CP, but on a call-by-call basis by dialling a carrier selection code.  

5.302 As explained in Section 3, retail competition in the United Kingdom is largely focused 
on bundles of access and calls, and this is underpinned by the WLR obligation in the 
exchange lines markets and the provision of wholesale call origination under the 
general access condition in this market to date. In the light of this, we believe we 
should not require BT to provide CPS on its retail lines (i.e. to its retail line 
subscribers) because the focus of competition appears to have moved away from 
calls-only services.  Since the last review, the number of calls-only CPS subscribers 
on BT retail lines has declined significantly, such that as of March 2013 a very small 
proportion [] – of BT Retail’s current customers purchase calls through an 
alternative provider. We believe it is likely that this decline is due to CPs migrating 
their customers to bundled offerings (e.g. LLU, WLR or cable services) where calls 
and lines are provided together, and that it is likely that this trend will continue during 
the period of the current review. We do not therefore consider that it is proportionate 
to maintain the existing CPS obligation on BT which requires it to supply CPS to its 
retail (line) subscribers, because this is no longer a driver of competition at the 
downstream level.  

5.303 In relation to CPS, Vodafone raised concerns that this would place BT at a 
competitive advantage in providing wholesale end-to-end calls products as it would 

                                                 
320 Paragraph 20, Directive 2009/136/EC amending Directive 2002/22/EC on universal service and 
users’ rights, Directive 2002/58/EC concerning the processing of personal data and the protection of 
privacy and Regulation (EC) No 2006/2004 on cooperation between national authorities responsible 
for the enforcement of consumer protection laws (“Citizens’ Rights Directive”) – 25 November 2009 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:en:PDF  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:en:PDF
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be the only provider able to provide Wholesale Calls over all lines. We do not 
consider this to be the case. This is because the only lines which BT would not have 
to provide wholesale call origination for would be where BT provides the retail line, 
which puts it in the same (rather than a better) competitive position to other CPs. In 
particular, BT would not have to allow calls-only competition to its own retail 
subscribers (i.e. on its retail lines), just as other CPs do not have to allow calls only 
competition where they provide the retail line (e.g. via WLR). However, on non-BT 
retail lines (i.e. where a different (external) CP has the retail line by purchasing WLR 
from BT), any CP can provide wholesale calls products to a CP for the provision of a 
retail access and calls bundle on that line, including BT. Therefore, given that we do 
not consider calls-only competition to be an important driver of competition, it is not 
clear that the inability of other CPs to provide wholesale calls on BT retail lines raises 
competitive concerns (particularly in the light of the small number of customers 
affected).  

5.304 We have also considered whether it would be appropriate to remove the current 
obligation on BT to provide indirect access (IA) on BT’s retail lines.  Because IA is a 
call-by-call product, the customer maintains a retail relationship with BT for its line 
and for calls not made via IA. Again, as with CPS, the majority of CPs now supply the 
retail market with a bundle of access and calls, which allows them much greater 
ownership of the customer relationship. As such, IA (which allows for calls-only 
competition) does not appear to be an important driver of competition at the retail 
level.  As for the existing CPS obligation on BT retail lines, we have therefore 
decided to remove the obligation on BT to provide IA as it is not proportionate.  

5.305 None of the issues raised by stakeholders in response to the February 2013 
consultation change our view that CPS and IA over BT retail lines are not important 
drivers of competition at the retail level. If BT were to choose to discontinue the 
supply of CPS over its retail lines, those receiving such services could continue to be 
served by the range of competing providers at the retail level (either by their existing 
CPS provider offering a bundle of both calls and access to the customer by 
purchasing WLR for that customer, or by switching to an alternative provider offering 
bundled calls and access). As a result, we consider that the removal of CPS on BT 
Retail lines will have a limited effect on consumers or competition. Where certain 
services are taken, with the result that WLR is not currently available for those 
particular lines, CPS could still be provided (i.e. if it can be shown to be fair and 
reasonable (as per the access obligation) and consistent with our rationale for this 
obligation).321 

5.306 We also do not agree that CPS over BT retail lines and IA are important forms of 
competition for voice-only customers, as we have seen no evidence that consumers’ 
preference for purchasing bundles of calls and access would be less pronounced for 
these customers. Therefore we do not believe it is proportionate to impose this SMP 
remedy on BT once all the other remedies are in place.  We would note that, contrary 
to the position assumed by certain respondents (and as set out below), the removal 
of the condition does not prevent BT from providing either CPS on its retail lines or IA 
should it choose to do so (for example, following commercial negotiations). 

5.307 We recognise that CPS and IA are used by some CPs in novel ways or to create 
different products and billing solutions that some businesses value (as discussed in 
paragraph 5.260 to 5.270). However, we do not believe that the use of CPS and/or IA 
on BT retail lines to provide niche services (for example, business packages for 

                                                 
321 For example, where the line is attached to a value added downstream service (such as Redcare, 
Featurenet and Featureline), the fair and reasonableness of CPS over such lines would need to be 
considered.  
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home-workers) constitutes an adequate justification for the continuation of these 
remedies. For example, in the absence of these remedies, home-workers may need 
to purchase an alternative solution or find a different way to manage their work-
related telecommunication expenses. We note that this would result in the business 
paying the rates applicable to the consumer’s package. However, the removal of this 
offering would not – in itself – be detrimental to competition in the markets for 
business or residential fixed-line services. Similarly, we do not see that the use of IA 
as a diagnostic tool for routing specialist calls [], is a significant driver of 
competition at the retail level (such that it would be considered proportionate to 
impose regulation). However, where the technical provision of CPS and IA are valued 
by CPs and their customers, they may enter discussions with BT on the continued 
provision of these services on a commercial basis.  

5.308 We therefore consider that the obligation on BT to provide CPS on BT retail lines or 
IA is no longer proportionate. However, we recognise that there may be a need for a 
transition period as BT discontinuing the supply of CPS over its retail lines, or 
increasing the price of supply, as a result of the removal of the existing CPS 
obligation might result in additional costs borne by CPs, particularly where they have 
entered into contracts with end customers that are longer than 12 months (as raised 
by respondents). That said, we also note that the number of customers affected by 
this change is small and has been declining over time (as set out above). In the light 
of this, we proposed a 12 month sunset clause. While some respondents stated that 
12 months was not sufficient transition time, we have not received evidence in 
response to the February 2013 consultation that would justify a longer transition. 
Additionally, as set out above, CPs are free to negotiate continued access with BT, 
should this be desirable for them, and the CP with the direct retail customer 
relationship will know if they are affected by this change (i.e. whether they are 
providing calls-only) and therefore that they need to make adjustments.  

5.309 We therefore include a 12 month sunset clause for the existing CPS obligation to 
ensure CPS-only access on BT retail lines remains available for 12 months. This will 
allow the necessary transition to occur (e.g. by allowing sufficient time for CPs to 
make appropriate changes to their contracts or find alternative means of providing 
calls services), limiting the potentially negative impact for CPs who currently use 
calls-only CPS on BT retail lines and also ensuring that any resulting impact of the 
removal of this regulatory obligation on consumers is small. During this period, BT 
will be under an obligation to continue to provide CPS on BT retail lines for existing 
end-customers but will not be required to provide new consumers. We describe this 
as a “stop-sell” approach322. 

5.310 In relation to IA, no stakeholder raised any specific implementation concerns for 
residential consumers. However, we note that a number of stakeholders use IA as 
part of providing bundles of services to end-users, and others rely on IA to perform 
technical functions. While we recognise the fact that some consumers (albeit a 
minority) still use IA alongside these more niche technical uses, we do not consider 
that we have received sufficient evidence to justify a longer transition period. We 
therefore believe that it is appropriate to maintain the current regulatory obligation in 
relation to IA for a period of 12 months to allow CPs to find alternative solutions 
and/or contact customers regarding changes. 

                                                 
322 In the consultation we proposed a 12 month sunset clause, but in the light of responses to the 
consultation, we consider that it would not be appropriate for new customers to enter a retail contract 
underpinned by CPS on a BT retail line during this transition period in the light of the regulatory 
change. As a result, we consider that a stop-sell sunset clause would be more appropriate. 
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CPS on non-BT retail lines 

5.311 Distinct from the specific existing CPS obligation which relates to BT retail lines 
(discussed above), we have also considered the role of CPS on other (non-BT retail) 
lines. As discussed above, we consider this remains important as it (alongside the 
WLR obligation) underpins competition in the provision of bundles of access and 
calls. To date, BT has provided CPS on non-BT retail lines as part of the general 
access obligations, as no specific CPS obligation has been in place for supply on 
non-BT retail lines. Although we proposed a specific form of network access 
obligation for BT to provide CPS on non-BT retail lines in the February 2013 
consultation, in the light of the fact that BT has previously provided this without a 
specific obligation (although it has been subject to the general access obligation), we 
now consider that a specific form of access obligation is unnecessary. Instead, we 
consider that it remains appropriate to rely on the general network access obligation 
(particularly given the lack of clarity in the specific CPS condition proposed in the 
consultation, as revealed by the responses set out above). However, for the 
avoidance of doubt, we consider that for the period of this review, the provision of the 
current CPS product on non-BT retail lines (i.e. on external WLR lines323) would 
constitute a reasonable access request for wholesale call origination.324 

CPS and IA – the Hull Area 

5.312 In the Hull Area, KCOM is currently subject to an obligation to provide CPS and IA to 
its subscribers.  

5.313 In practice, as far as we are aware, there have been no requests for CPS to date and 
we do not expect conditions will change such that there may be demand in the future. 
We therefore do not believe that it is proportionate to impose a specific CPS remedy 
in this review in addition to the network access obligation. In light of the fact there 
have been no reasonable requests to date, we do not consider a transition period for 
the existing CPS obligation to be necessary. 

5.314 In relation to IA, there has been take-up of IA services but these still represent a 
relatively limited proportion of retail narrowband call volumes in the Hull Area.325 Due 
to the small volumes of IA purchased, we do not believe that it is proportionate to 
impose a specific IA remedy in the Hull Area over the period of this review beyond 

                                                 
323 Note, the purchaser of WLR from BT and the purchaser of CPS from BT would not necessarily 
need to be the same CP. 
324 In 2004, we published a statement addressing the local call disadvantage related to 
same/adjacent-DLEs (see Ofcom, Addressing the local call disadvantage: Final statement on CPS 
same/adjacent-DLE calls, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/cps_option/statement/cps_stmnt.pdf for more 
details). As a result of the inefficiency this causes, we required BT to provide an option within the CPS 
product to allow CPs to choose to have same/adjacent DLE calls routed end-to-end on the BT 
network, and we would expect this option to continue where CPS is provided in accordance with the 
general network access obligation. Similarly, BT currently provides two options for wholesale call 
origination services (i.e. with or without Operator Assistance (OA)), which allows CPs to select the 
option without OA allows them to make their own arrangements for operator services. We have 
previously considered this to be important to allow the CP to take over the relationship with the retail 
customer, and as such, the continuation of both of these wholesale call origination products is also 
likely to be considered fair and reasonable. 
325  [] million minutes were originated via IA in 2011/2012. This equates to [] of total call 
origination minutes as a whole and [] for the business market. (KCOM). In terms of revenues, it can 
be seen from KCOMs Regulatory Financial Statements that external sales of wholesale call 
origination were only 4% of total wholesale call origination by KCOM in 2012/13. 
http://www.kcomplc.com/docs/regulatory-pdf/final-statements-2013.pdf 

http://stakeholders.ofcom.org.uk/binaries/consultations/cps_option/statement/cps_stmnt.pdf
http://www.kcomplc.com/docs/regulatory-pdf/final-statements-2013.pdf
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the general access obligation. However, in recognition of the fact that there are some 
(albeit limited) users of IA, we include a sunset clause for the removal of the existing 
IA obligation of 12 months. This will allow any necessary negotiations over fair and 
reasonable access (as per the general network access obligation) between KCOM 
and CPs to occur before the specific regulatory obligation is removed.  

Option 2 (Option 1 plus charge controls) 

5.315 While we believe the general remedies set out above to be important and necessary, 
we do not expect them to be sufficient. This is because we consider it likely that, if BT 
and KCOM are only obliged to provide network access with no undue discrimination, 
they would retain significant scope to universally increase wholesale call origination 
prices for the reasons discussed in paragraphs 5.228 to 5.234. 

BT 

5.316 In relation to BT, while the no undue discrimination obligation would protect 
consumers with less choice from selective price increases (see discussion in 
paragraph 5.293), we consider that there is also a risk that prices could universally 
increase across all customer segments quite significantly before the presence of 
direct and indirect constraints for particular customer groups would constrain further 
increases. That is, the absolute level of constraint on all wholesale call origination 
(even reflecting the most competitive consumers) is uncertain and therefore charges 
may be increased above the competitive level in the absence of price regulation (see 
paragraph 5.228 onwards). This would be to the detriment of all consumers that 
purchase services from a CP using BT’s wholesale call origination, but also 
particularly for those unable to switch to a CP that self-supplies wholesale call 
origination.   

5.317 In the light of the above, we consider that general access remedies on their own 
would not adequately address the consumer harm we have identified as they would 
not constrain BT’s price setting behaviour.   

5.318 To address these concerns, we conclude it is necessary to impose an additional 
pricing remedy on BT. This would eliminate any risk of excessive pricing by requiring 
BT to charge a call origination rate which reflects the underlying costs of an efficient 
network associated with supplying wholesale call origination. In relation to BT, we 
consider there to be three broad options: a fair and reasonable charges condition, a 
cost orientation obligation, or a charge control. 

Fair and reasonable charges 

5.319 In addition to requiring network access to be provided on fair and reasonable terms 
and conditions, we could require BT to provide wholesale call origination at fair and 
reasonable charges. However, on its own, we do not consider this would provide 
sufficient constraint on BT’s pricing so as to mitigate the risks of consumer harm 
arising from BT’s SMP in wholesale call origination (discussed above). While we 
could provide detailed guidance on what would constitute fair and reasonable 
charges to limit the flexibility afforded to BT, it is not clear what exactly this could be 
based on that did not involve an assessment of costs (either BT’s – actual or forecast 
– or those of a hypothetical network, see discussion of cost orientation below), as 
alternative relevant benchmarks appear limited. Therefore we consider that it would 
be very difficult to set such guidance for this market review period in a way that was 
less onerous than a charge control, yet would still provide a sufficient constraint on 
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BT’s price setting behaviour and balance regulatory certainty, cost recovery, and 
efficiency incentives within the market conditions described above.326  

Cost orientation 

5.320 A cost orientation obligation327 (typically accompanied by guidance on the 
interpretation of this) would limit price increases for wholesale call origination by 
providing a cost-based benchmark while avoiding the need for a charge control. This 
obligation could therefore be considered appropriate and proportionate in the context 
of BT’s declining market share. In combination with a no undue discrimination 
requirement this obligation could provide protection for consumers without being as 
restrictive as a full charge control. A cost orientation obligation could also allow prices 
to reflect market conditions, including changes in costs and the increasing availability 
of substitutes for wholesale and retail customers.  

5.321 However, we consider such an approach may not be appropriate in this review 
period. Firstly, where cost orientation has previously been imposed, it has tended to 
mean that prices should be between distributed long run incremental cost (DLRIC) 
and distributed stand alone costs (DSAC), which is a significant range. As a result, 
relying solely on such a cost orientation obligation could mean BT would be able to 
increase the prices of wholesale call origination services to levels well above costs 
(and, by implication, the competitive level).328 Therefore we consider this approach 
would not provide a sufficient constraint on BT in this review period, given the 
significant pricing flexibility we consider it would have for wholesale call origination 
absent regulation (discussed above).  

5.322 While we could provide alternative guidance on cost orientation (e.g. based on fully 
allocated costs (FAC) or a variant of this), the interactions with wholesale call 
termination regulation in this review period are also relevant for wholesale call 
origination. In this statement we are imposing a charge control on BT’s fixed 
termination rate (FTR), setting it at LRIC (based on a cost model of a hypothetical 
NGN operator), with common costs no longer recovered from call termination to be 
recovered from wholesale call origination (see discussion in Section 8).  Given this, 
we would effectively need to develop a cost model in order to provide sufficient 
guidance so as not to undermine regulatory certainty over common cost recovery. As 
a result, it is not clear that we could impose an effective cost orientation obligation in 
this case for this review period in a way that was significantly less onerous than a 
charge control. This is particularly true given the FTR charge control is based on a 
hypothetical NGN operator’s costs, which would therefore be a different cost base 
from a cost orientation obligation for wholesale call origination based on BT’s own 
costs. Further, a cost orientation obligation would not possess the efficiency 
incentives inherent in charge control regulation. 

                                                 
326 This is particularly true in relation to wholesale call origination for this review period given our 
conclusion that it should include an additional contribution to common costs following the move to 
LRIC FTRs (as discussed further in relation to cost orientation). 
327 We note that we have recently published a Review of Cost Orientation consultation which sets out 
at a general level the factors we are likely to consider in deciding whether and which price remedy is 
appropriate, and if we consider a cost orientation obligation is necessary, the form this obligation 
should take. We consider in particular how the use of a cost orientation obligation may relate to our 
use of charge controls.  Ofcom, Cost orientation review, 5 June 2013. 
http://stakeholders.ofcom.org.uk/consultations/cost-orientation/  
328 For example, even if no individual charges were in excess of DSAC, without further restriction on 
BT’s pricing, and given its market power, it could set a combination of charges at or close to DSAC in 
such a way that it recovered more than the incremental and common costs incurred. 

http://stakeholders.ofcom.org.uk/consultations/cost-orientation/
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Charge control 

5.323 In the United Kingdom, we consider that a charge control on BT would remove the 
risk of excessive pricing by setting a price ceiling that was reflective of costs, while 
still providing a reasonable opportunity to recover costs.  

5.324 While we recognise the downward trend in BT’s market share of wholesale call 
origination, we consider that a charge control would provide regulatory certainty over 
common cost recovery for BT while still addressing the identified consumer harm. 
This is because our method of charge control regulation via price caps creates 
incentives on BT to increase its efficiency, thereby imitating the effect of a 
competitive market. If BT can reduce its costs below the level expected when the cap 
was set, then BT retains any increase in profits accrued during the period the charge 
control is in place.  

5.325 We also acknowledge that a charge control might, in theory, stifle the potential for 
wholesale call origination to become effectively competitive. It could also reduce 
incentives to invest in infrastructure by other CPs (as it ensures wholesale call 
origination is available from BT at a regulated price). However, we do not see the 
potential for efficient LLU deployment to be materially impacted by setting a cost 
based charge control on BT (indeed, LLU roll-out to date has occurred in the 
presence of a cost-based charge control on wholesale call origination), and therefore 
consider these risks to be low.  

5.326 The appropriate cost standard for a charge control is an important consideration. This 
is considered further in Section 8, where we also consider the implications of the 
change in cost standard for wholesale call termination. The specific charge control 
details are discussed in Section 11. 

5.327 We have considered whether, in addition to the charge control on wholesale call 
origination, additional pricing remedies are required. In particular, we have 
considered whether we should require charges to be fair and reasonable (as part of 
the network access condition) and/or subject to a cost orientation obligation, but have 
concluded these additional remedies are not necessary or proportionate: 

a) Fair and reasonable – For those services within the charge control, we consider 
the overall control is sufficient to address our competition concerns and provide 
regulatory certainty. If there were services not covered by the charge control, or 
there was reasonable potential for new services to be provided outside the scope 
of the charge control, a fair and reasonable charges condition may be relevant. 
However, we do not consider this to be the case for wholesale call origination. In 
particular, despite Virgin Media’s arguments of the need for regulatory 
reassurance for all services (including new services), we consider that wholesale 
call origination is a mature market where the charge controlled service is well 
established and applies to all calls. Further, we would not necessarily expect to 
see any new or replacement services arising during the period of this review, and 
so the imposition of such a condition on this basis would not seem 
proportionate.329 In addition, the requirement for charges to be both “fair and 
reasonable” and compliant with the charge control could lead to regulatory 

                                                 
329 More specifically in relation to NTS, as raised by Virgin Media, we note that the call conveyance 
elements are subject to a charge control, while other aspects are subject to the NTS retail uplift and 
PRS Bad Debt surcharge until the new NGCS regime is implemented (see further discussion below). 
As a result, it is not clear why an additional fair and reasonable charges remedy would be necessary 
for NTS. 
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uncertainty for both BT and purchasers of wholesale call origination. Therefore 
we exclude the requirement to provide services at fair and reasonable charges 
from the network access condition. 

b) Cost orientation - the charge control uses a cost model based on hypothetical 
NGN operator, and so requiring BT to simultaneously comply with this and a cost 
orientation obligation based on its own costs could be incompatible and lead to 
regulatory uncertainty. This is particularly true given our decision to regulate 
wholesale call origination on the basis of LRIC+, which will include an additional 
mark-up for common costs no longer recovered from termination (as discussed in 
Section 8). Further, as noted by respondents to the consultation, in wholesale call 
origination where a charge control is placed on a single service, it is not clear why 
additional cost orientation obligations – typically used alongside a charge control 
to bound flexibility on individual prices within that charge control – would be 
required. 

5.328 Together with the general access remedies described under Option 1, we believe a 
charge control pricing remedy constitutes the most appropriate and proportionate 
response to BT’s SMP in wholesale call origination.  

5.329 In addition to the charge control, we are imposing on BT cost accounting and 
accounting separation remedies. The specific obligations we are imposing and the 
reasons for doing so are set out in detail below (see paragraph 5.402 onwards). 

KCOM 

5.330 Although we have also concluded that KCOM has SMP in the provision of wholesale 
call origination in the Hull area (and therefore there is a risk of excessive charging), 
we do not believe that a charge control or a cost orientation obligation would be 
appropriate or proportionate due to the small size of this market and the fact that 
KCOM’s sales of wholesale call origination are very limited. We are therefore 
imposing an obligation on KCOM to provide wholesale call origination on fair and 
reasonable terms (the guidance for which is set out in Section 8). Such an obligation 
would therefore address the concerns identified while ensuring that any remedy is 
proportionate.  

5.331 Table 5.4 provides a summary of our final remedies. We discuss the rationale and 
the legal test for each remedy in more detail in the remainder of this section.   
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Table 5.4: Summary of remedies for wholesale call origination 

Obligations BT330 KCOM331 

Requirement to provide network access on reasonable request  Y Y 

Requests for new forms network access Y N 

Requirement not to unduly discriminate Y Y 

Requirement to publish a reference offer Y Y 

Requirement to notify charges Y Y  

Requirement to notify technical information Y Y 

Transparency as to quality of service Y N 

Cost accounting Y N 

Accounting separation Y Y 

Requirement to provide NTS wholesale call origination until 
unbundled tariff introduced 

Y N 

Charge control Y N 
 

Conditions imposed on BT  

Requirement to provide network access on reasonable request  

5.332 Ofcom has decided to retain the condition requiring BT to meet reasonable requests 
for network access in the call origination market. Section 87(3) of the Act authorises 
Ofcom to set SMP services conditions requiring the dominant provider to provide 
network access as it may, from time to time, direct. These conditions may, pursuant 
to section 87(5), include provision for securing fairness and reasonableness in the 
way in which requests for network access are made and responded to, and that 
conditions are complied with within the periods and at the times required. 

5.333 When considering the imposition of such conditions, Ofcom must have regard to the 
six factors set out in section 87(4) of the Act, including, inter alia, the technical and 
economic viability of installing other competing facilities and the feasibility of the 
proposed network access. 

Aim of regulation 

5.334 This remedy is designed to promote competition in downstream markets by requiring 
CPs with SMP to provide wholesale access to their network facilities. The level of 
investment required by a third party to replicate BT’s network in order to compete at 
this level is a significant barrier to entry. As set out at paragraph 5.291 above, Ofcom 
considers that in the absence of such a requirement, the dominant provider may 
have both the ability and incentive not to provide access.   

                                                 
330 We have decided to remove the existing obligations on BT to provide CPS and IA to its retail 
subscribers, but are imposing a stop-sell sunset clause of 12 months for the former and a 12 month 
sunset clause for the latter. 
331 We have decided to remove the existing obligations on KCOM to provide CPS and IA to its retail 
subscribers, but are imposing a sunset clause of 12 months for the existing IA obligation. 
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Condition 

5.335 The condition requires requests made to BT for network access to be ‘reasonable’ 
requests. As set out above, a request for the current CPS product provided on non-
BT retail lines would be presumed to be a reasonable request. The condition also 
requires BT to provide network access in response to such a reasonable request and 
that access should be provided on fair and reasonable terms and conditions 
(excluding charges).  

5.336 We exclude the requirement to provide services at fair and reasonable charges from 
the network access condition, for the reasons discussed above in paragraph 5.327.  

Legal tests 

5.337 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The condition is: 

• objectively justifiable; as its intention is to promote retail competition by ensuring 
third parties are able to acquire wholesale access on fair and reasonable terms 
where they are unable to replicate BT’s network; 

• not unduly discriminatory; as it is imposed only on BT which we have concluded 
has SMP in wholesale call origination in the UK excluding Hull. KCOM is subject 
to a similar obligation, as it is the other CP we have concluded has SMP in 
wholesale call origination (in the Hull area). The difference between the 
obligations imposed on BT and KCOM is due to the difference in scale of the two 
CPs; this means that BT will, in addition, be subject to a charge control and, as a 
result, this condition does not need, in BT’s case, to address charges;  

• proportionate; since without such an obligation BT could refuse to provide access 
and this would mean other CPs would not be able to effectively compete at the 
retail level, but does not require BT to provide access where it is not technically 
feasible or reasonable; and 

• transparent; as it is clear that the intention is to ensure that BT provides access to 
its network in order to facilitate competition. 

5.338 We have also considered our duties under section 3 of the Act. We consider that, in 
ensuring Network Access is provided at the reasonable request of third parties, the 
condition will in particular further the interests of consumers in relevant markets by 
the promotion of competition. 

5.339 We have also considered the Community requirements as set out in section 4 of the 
Act. We consider that the obligation will promote competition in relation to the 
provision of electronic communications networks and encourage the provision of 
network access for the purpose of securing efficient and sustainable competition in 
markets for electronic communications networks and services.  

5.340 For the reasons set out above, we conclude that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.  
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Requests for new forms of network access 

5.341 We have decided to impose an obligation on BT regarding the process by which it 
will address requests for new forms of network access (its statement of requirements 
(SOR) process).  

5.342 Section 87(3) of the Act authorises Ofcom to set SMP services conditions requiring 
the dominant provider to provide network access as it may, from time to time, direct. 
These conditions may, pursuant to section 87(5), include provision for securing 
fairness and reasonableness in the way in which requests for new forms of network 
access are made and responded to, and that conditions are complied with within the 
periods and at the times required. 

5.343 When considering the imposition of such conditions, Ofcom must have regard to the 
six factors set out in section 87(4) of the Act, including, inter alia, the technical and 
economic viability of installing other competing facilities and the feasibility of the 
proposed form of network access. 

Aim of regulation 

5.344 The aim of this regulation is to support access seekers in understanding the process 
they should follow in order to make reasonable requests for new forms of network 
access from BT. To make such a request, the CP should provide BT with a 
Statement of Requirements (SOR) against which the reasonableness of the request 
can be assessed.   

5.345 There are certain key principles that BT’s process for handling SORs should meet in 
order for it to be effective. Therefore, the condition we are imposing requires BT to 
have in place, and follow for each SOR, a SOR process which must meet the 
following principles: 

a) the process for consideration of requests shall be documented end-to-end; 

b) the timescales for each stage of the process shall be reasonable; 

c) the criteria by which requests will be assessed shall be clearly identified; and 

d) any changes to the guidelines shall be agreed between BT and other 
communications providers in an appropriate manner. 

5.346 We consider that the SOR process as currently documented (based on the process 
previously set out by Ofcom in specific SMP conditions in the 2003 market review) 
meets these criteria. In 2009 we removed the specific process as set out in the 
condition to allow for changes to the existing process that better meet the 
requirements of industry, if agreed by industry and BT. We continue to consider this 
to be appropriate, and so again impose a condition that sets out the main principles 
but allows industry to agree the specifics of any changes to the process. 

Legal tests 

5.347 Section 87(3) of the Act authorises the setting of SMP services conditions in relation 
to the provision of network services. We consider that under section 87(5)(a), the 
condition will assist in securing fairness and reasonableness in the way in which 
requests for new forms of network access are made and responded to. 



Review of the fixed narrowband services markets 
 

120 

5.348 Ofcom deems that the condition meets the criteria set out in section 47(2) of the Act. 
The condition is: 

• objectively justifiable; as it recognises that a process for handling new requests is 
needed but that the condition should be flexible to allow for process 
improvements;  

• not unduly discriminatory; as it only applies to providers with SMP. Ofcom does 
not impose this obligation on KCOM as the different market conditions in the Hull 
Area mean that there is not the same level of demand for network access; 

• proportionate; as it facilitates the process for requests for new forms of network 
access, and thus encourages competition at the retail level, while allowing scope 
for BT to contribute to the shaping of this process; and 

• transparent; as it is clear the intention is to support the provision of access to 
BT’s networks in order to facilitate competition.  

5.349 We have considered our duties under section 3 of the Act. We consider that, in 
ensuring that access seekers are able to make requests for new forms of network 
access based on an agreed SOR process, the condition would in particular further 
the interests of consumers in relevant markets by the promotion of competition. 

5.350 We have considered the Community requirements as set out in section 4 of the Act. 
We consider that the obligation will promote competition in relation to the provision of 
electronic communications networks and encourage the provision of network access 
for the purpose of securing efficient and sustainable competition in markets for 
electronic communications networks and services.  

5.351 For the reasons set out above, we consider that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.   

Requirement not to unduly discriminate 

5.352 For the reasons set out at paragraph 5.292 to 5.293, Ofcom has decided to impose a 
condition on BT not to unduly discriminate in relation to the provision of network 
access. 

5.353 Section 87(6)(a) of the Act authorises the setting of an SMP services condition 
requiring the dominant provider not to unduly discriminate against particular persons, 
or against a particular description of persons, in relation to matters connected with 
the provision of Network Access. 

Aim of regulation 

5.354 We consider that, in order to meet our objective to promote efficient and sustainable 
competition at the wholesale level, a non-discrimination SMP condition is necessary. 

5.355 Where dominant providers are vertically integrated, like BT, they may have an 
incentive to provide wholesale services on terms and conditions that favour their own 
retail activities, in a way that would have a material adverse effect on competition. 
They might also discriminate between competing providers by setting different terms 
and conditions (including prices) depending on the degree of available substitutes.  



Review of the fixed narrowband services markets 
 

121 

5.356 An obligation to provide network access on its own is not adequate to promote 
downstream competition. In the absence of a requirement not to unduly discriminate, 
BT could favour its own downstream businesses and/or favour particular CPs over 
others who lack any available substitutes, which would have the effect of restricting 
or distorting competition in the retail market.  

Legal tests 

5.357 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
We believe the condition is: 

• objectively justifiable; as it provides a safeguard to prevent BT from favouring its 
own retail business, to the disadvantage of its competitors, and to prevent BT 
from favouring particular CPs over others who lack any available substitutes; 

• not unduly discriminatory; as it is only imposed on those providers who are found 
to have SMP and all such CPs are subject to the same obligation; 

• proportionate; in that it is the least restrictive means of ensuring that BT does not 
discriminate in favour of its own downstream operations in providing  access to 
wholesale call origination services in a manner which would distort competition at 
the downstream level; and 

• transparent; as it is clear that its intention is to prevent undue discrimination. 

5.358 We have also considered our statutory obligations and the Community objectives set 
out in sections 3 and 4 of the Act. 

5.359 On the basis that BT has SMP in the provision of wholesale call origination, the 
obligation encourages the provision of network access and service interoperability for 
the purpose of securing efficient and sustainable competition in the retail markets for 
calls, by ensuring BT does not unfairly favour its own retail businesses (or some CPs 
on the basis of available substitutes) and therefore distort competition. 

5.360 Therefore, we consider that the condition in particular furthers the interests of 
consumers in relevant markets by the promotion of competition in line with section 3 
of the Act. 

5.361 Ofcom has considered the Community requirements as set out in section 4 of the 
Act. The condition encourages the provision of network access and service 
interoperability for the purpose of securing efficient and sustainable competition in 
the retail markets for access and calls by ensuring BT does not unfairly favour its 
own retail business, and therefore distort competition, or favour particular CPs over 
others (for example, who lack available substitutes).  

5.362 For the reasons set out above, we consider that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.  

Transparency 

5.363 Ofcom considers that it is appropriate to ensure that there is transparency of 
charges, terms and conditions in a market in which one operator is dominant. In the 
absence of requirements obliging BT to publish this information, BT might offer 
differential charges, terms and conditions to both its downstream division and also 
between other CPs. These CPs would not be able to check that they were being 
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charged an equivalent rate, or that the terms and conditions that they were offered 
were also equivalent.  

5.364 Section 87(6)(b) of the Act authorises the setting of SMP services conditions which 
require a dominant provider to publish all such information, and in such manner as 
Ofcom may direct, for the purpose of securing transparency. Section 87(6)(c) of the 
Act authorises the setting of SMP services conditions requiring the dominant provider 
to publish, in such manner as Ofcom may direct, the terms and conditions on which it 
is willing to enter into an access contract. Section 87(6)(d) also permits the setting of 
SMP services conditions requiring the dominant provider to include specified terms 
and conditions in the reference offer. Finally, section 87(6)(e) permits the setting of 
SMP services conditions requiring the dominant provider to make such modifications 
to the reference offer as may be directed from time to time. 

5.365 We have decided to impose the following obligations to provide transparency: 

a) Requirement to publish a reference offer; 

b) Requirement to notify charges;  

c) Requirement to notify technical information; and 

d) Transparency as to quality of service. 

Requirement to publish a reference offer 

5.366 Ofcom has decided to impose a condition on BT to publish a reference offer (RO) for 
wholesale call origination services and products.   

Aim of regulation 

5.367 The main reasons for requiring the publication of a RO are to assist with 
transparency in monitoring potential anti-competitive behaviour and to give visibility 
to the terms and conditions on which other CPs would be able to purchase wholesale 
access services. The publication of a RO therefore helps to ensure stability in 
markets and ensures that incentives to invest would not be undermined.  

5.368 Additionally, the publication of a RO allows for speedier negotiations and can help to 
avoid possible disputes. Together with a non-discrimination requirement, the 
publication of a RO gives confidence to those purchasing wholesale services that 
they are being provided on non-discriminatory terms.  

Changes to the existing condition 

5.369 In the 2009 market review, we required BT to include information relating to network 
components in the RO. In this review we have decided to remove this specific 
obligation, on the basis that we no longer consider that this information is required in 
order to assist CPs in monitoring for potential anti-competitive behaviour by BT, or to 
provide transparency that would allow CPs to make better informed decisions about 
purchasing wholesale call origination. 

Condition 

5.370 We believe that it is appropriate for the published RO to include: 
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• a clear description of the services on offer; 

• terms and conditions including charges and ordering, provisioning, billing and 
dispute resolution procedures. The RO will also provide sufficient information to 
enable providers to make technical and commercial judgements; and 

• conditions relating to maintenance and quality (service level agreements and 
guarantees). The inclusion of service levels, as part of the contractual terms of 
the RO, that provides for a minimum acceptable level of service, will ensure that 
services are provided in a fair, reasonable, timely and non-discriminatory fashion.  

Legal tests 

5.371 We believe that the condition meets the criteria set out in section 47(2) of the Act. 
The obligation is: 

• objectively justifiable; in that it requires that terms and conditions are published 
allowing competing CPs the ability to ensure they are receiving offers that do not 
unduly discriminate in favour of BT’s own retail operations, therefore encouraging 
competition to the benefit of consumers; 

• not unduly discriminatory; as it is applied only to those operators who have SMP 
and all such CPs are subject to the same obligation; 

• proportionate; in that it is only required to provide the information necessary to 
ensure there is no material adverse effect on competition (such as those 
concerns discussed in paragraphs 5.363 and 5.367 above); and 

• transparent; as it is clear the obligation is designed to ensure that potential 
competitors have sufficient information to make investment decisions about entry 
into this market. 

5.372 We have also considered our statutory obligations and the Community requirements 
set out in sections 3 and 4 of the Act. 

5.373 The requirement to publish a RO would, in combination with a requirement not to 
discriminate unduly (as well as other remedies), facilitate service interoperability, 
secure freedom of choice for wholesale customers of BT and allow CPs to make 
informed decisions about future entry into the relevant market. Further, the obligation 
enables purchasers to adjust their downstream offerings in competition with BT, in 
response to changes in BT’s terms and conditions. Finally, the obligation makes it 
easier for Ofcom and other CPs in the relevant market to monitor any instances of 
discrimination. Therefore, we conclude that the condition in particular furthers the 
interests of consumers in relevant markets by the promotion of competition in line 
with section 3 of the Act. 

5.374 Ofcom considers that the condition meets the Community requirements set out in 
section 4 of the Act. In particular, the condition promotes competition and 
encourages the provision of Network Access and service interoperability for the 
purpose of securing efficient and sustainable competition for the maximum benefit for 
consumers. The publication of a RO would mean that other CPs would have the 
necessary information readily available to allow them to make informed decisions 
about entry into the market. 
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Requirement to notify charges  

5.375 Ofcom has decided to impose a condition on BT to publish any planned changes to 
charges in advance of those changes taking place.  

Aim of regulation 

5.376 Notification of changes to charges for services at the wholesale level can further 
assist competition, as it means other CPs would have the opportunity to consider 
whether these changes require amendments to their own retail offerings.  

5.377 The notification of charges at the wholesale level has the joint purpose to assist 
transparency for the monitoring of potential anti-competitive behaviour and to give 
advance warning of charge changes to competing CPs who purchase wholesale 
access services. The latter purpose ensures that competing CPs have sufficient time 
to plan for such changes. Notification of charges therefore helps to ensure stability in 
markets, without which incentives to invest might be undermined and market entry 
made less likely.  

Condition 

5.378 The notice of charge changes should include: 

• A description of the access service; 

• The location of terms and conditions in the RO; 

• The effective date or period from which the changes will have effect; 

• The current and proposed charge; 

• Other charges for services that will be directly affected by the change; and 

• The network tariff gradient. 

Change to notification periods 

5.379 The condition imposed in the 2009 Wholesale Review required the notification of 
charges 90 days in advance of changes taking effect. 

5.380 However, use of email and online publication mean that price notifications can now 
be almost instantaneous. We did not receive any information in response to the 
February 2013 consultation that suggests that 56 days is not a sufficient period of 
time to notify of changes in charges (as discussed above). We consider that a 56 day 
notification period would allow sufficient time for BT’s notified price changes to be 
reflected in retail prices, and, in this way, promote competition by ensuring that CPs 
could all meet their regulatory obligations without incurring any commercial risk. 

5.381 We have therefore decided to reduce the notification period for wholesale call 
origination charges from 90 days to 56 days. 

Legal tests 

5.382 We consider that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 
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• objectively justifiable; because general and reliable visibility of a dominant 
operator’s prices is needed to enable competitors to set prices for their services 
that are based on purchasing the regulated inputs. It also allows Ofcom and other 
CPs to monitor BT’s prices for possible anti-competitive behaviour; 

• not unduly discriminatory; as it is only imposed on those CPs who have SMP and 
all such CPs are subject to the same obligation;  

• proportionate; in that only information that other CPs would need to know in order 
to adjust for any changes would have to be notified. Periods are proposed to be 
the minimum required to allow changes to be reflected in retail offers; and 

• transparent; as it is clear the intention is to ensure that BT notifies those who 
purchase wholesale access of changes to charges.  

5.383 We have also considered our statutory obligations and the Community requirements 
under sections 3 and 4 of the Act. 

5.384 In particular, the obligation encourages compliance with transparency, for the 
purpose of facilitating service interoperability and securing freedom of choice for the 
customers of CPs. The obligation also promotes competition in downstream markets 
by allowing BT’s competitors to make appropriate changes to their products. Finally, 
the obligation makes it easier for Ofcom and BT’s competitors to monitor any 
instances of discrimination. 

5.385 For the above reasons, we have decided that the condition in particular furthers the 
interests of consumers in relevant markets by the promotion of competition in line 
with section 3 of the Act. 

5.386 Ofcom considers that the condition meets the Community requirements set out in 
section 4 of the Act. In particular, the condition promotes competition and secures 
efficient and sustainable competition for the maximum benefit of consumers by 
ensuring that CPs have the necessary information to allow them to make informed 
decisions about competing in the relevant market.  

Requirement to notify technical information 

5.387 Ofcom has decided to impose a condition on BT to notify technical information in 
advance of providing new wholesale services or amending existing technical terms 
and conditions.  

Aim of regulation 

5.388 The aim of the obligation to provide advance notification of technical characteristics is 
to ensure that competing CPs have sufficient time to respond to changes that may 
affect them. For example, a competing CP may need to introduce new equipment or 
modify existing equipment or systems to support a new or changed technical 
interface. 

5.389 Technical information includes new or amended technical characteristics, including 
information on network configuration, locations of the points of network access and 
technical standards (including any usage restrictions and other security issues). 
Relevant information about network configuration is likely to include information 
about the function and connectivity of points of access, for example, the connectivity 
of exchanges to end-users and other exchanges. 
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Condition 

5.390 The condition imposed in the 2009 Wholesale Review required the notification of new 
technical information 90 days in advance of providing new wholesale services or 
amending existing technical terms and conditions. We continue to believe that 90 
days is the minimum time that competing CPs would need to make modifications to 
their network to support changes. 

Legal tests 

5.391 We consider that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 

• objectively justifiable; as it enables competing operators to make full and effective 
use of network access. The period allows CPs time to react to proposed changes 
without imposing an unnecessarily long notification period on BT that may restrict 
its ability to develop and deploy new features or products; 

• not unduly discriminatory; as it is only imposed on those CPs who have SMP and 
all such CPs are subject to the same obligation; 

• proportionate; in that 90 days is considered the minimum period necessary to 
allow competing CPs to modify their networks; and 

• transparent; in that it is clear in its intention that BT notifies technical information. 

5.392 We have also considered our statutory obligations and the Community requirements 
under sections 3 and 4 of the Act. 

5.393 We consider that, by ensuring that other CPs are given sufficient time to make any 
changes to technical specifications that might affect their businesses, the condition in 
particular furthers the interests of consumers in relevant markets by the promotion of 
competition in line with section 3 of the Act.  

5.394 Further, we consider that, in line with section 4 of the Act, the condition in particular 
promotes competition in relation to the provision of electronic communications 
networks and encourages the provision of Network Access and service 
interoperability for the purpose of securing efficiency and sustainable competition in 
downstream markets for electronic communications networks and services, resulting 
in the maximum benefit for retail consumers. 

Transparency as to quality of service 

5.395 We have decided to impose an obligation on BT to provide transparency as to quality 
of service. This obligation will require BT to publish such quality of service 
information in the manner and form as Ofcom may from time to time direct.  

Aim of regulation 

5.396 The intention of the transparency of quality of service remedy is to monitor whether 
any undue discrimination is occurring by requiring the publication of data regarding 
the delivery of wholesale services by BT to downstream BT businesses as compared 
with other CPs.  
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5.397 We note that in previous market reviews we have imposed this general obligation on 
BT for wholesale call origination but have not imposed specific data publication 
obligations as we have not identified a specific need. We have also not currently 
identified specific data publication requirements for this review period. Therefore we 
are not imposing specific publication obligations at this time. But given the risk of 
undue discrimination, this regulation allows us to respond quickly in the event that a 
concern arose, and thus require BT to publish quality of service information should 
such a need occur in the future.  

Regulation 

5.398 We have decided to impose an obligation which requires BT to publish such quality 
of service information in the manner and form as Ofcom may from time to time direct, 
but we do not impose any specific data publication obligations for wholesale call 
origination at this time. 

Legal Tests 

5.399 We consider that the condition meets the requirements in section 47(2). The 
condition is: 

• objectively justifiable; because where concerns arise about quality of service 
provided by BT, it allows Ofcom to react quickly to impose additional 
transparency requirements; 

• not unduly discriminatory; as we impose it on BT, which has SMP in wholesale 
call origination. While we have also concluded that KCOM has SMP in wholesale 
call origination, we do not consider a similar condition appropriate because the 
different market conditions in the Hull Area mean that there is a much lower 
demand for wholesale call origination from KCOM compared to BT (and we 
consider that this is unlikely to substantially change in this review period); 

• proportionate; as BT will only be required to publish data if required by Ofcom in 
line with the aim of this obligation; and 

• transparent; as it is clear that its intention is to monitor the quality of service 
provided by BT. 

5.400 We consider that, in ensuring the network access that third party CPs receive from 
BT allows CPs to provide products that compete with those provided by BT in 
downstream markets, the condition in particular furthers the interests of consumers in 
relevant markets by the promotion of competition in line with section 3 of the Act.  

5.401 We have considered the Community requirements in section 4 of the Act and 
consider that the condition promotes competition and secures efficient and 
sustainable competition by enabling comparison of the service levels BT provides to 
itself as against other CPs. 

Cost accounting 

5.402 We consider that it is appropriate that BT is required to comply with obligations 
governing cost accounting systems and processes as set out in The regulatory 
financial reporting obligations on BT and Kingston Communications Final Statement 
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and notification, published in July 2004 (the “July 2004 Statement”),332 for the 
following reasons:    

• Cost accounting ensures that we have the necessary information to monitor the 
effectiveness of remedies we are implementing, and ensure they continue to 
address the competition problems identified, and to enable our timely intervention 
should such intervention ultimately be needed;  

• Cost accounting also ensures that we have the necessary information to support 
our market reviews. Our market reviews involve a forward-looking, structural 
evaluation of the relevant markets, based on existing market conditions. The 
information deriving from cost accounting obligations assists us in this evaluation; 

• Cost accounting obligations further ensure that BT records all information 
necessary for the purposes listed above, at the time that relevant transactions 
occur, on an ongoing basis. Without such a requirement, there is a strong 
possibility that the necessary information would not be available when it is 
required, and in the necessary form and manner; and 

• The imposition of cost accounting obligations ensures that wholesale costs are 
attributed across the wholesale markets (and the individual services within them) 
in a consistent manner. This mitigates the risk of over-recovery of costs or that 
costs might be loaded onto particular products or markets. 

5.403 As part of this review we have concluded that BT will not be subject to a cost 
orientation obligation for wholesale call origination services. We therefore conclude 
that BT will no longer be required to publish DLRIC and DSAC information, as CPs 
will no longer need this to monitor compliance with a cost orientation obligation. This 
is consistent with our approach and reasoning in other recent decisions where we 
have removed cost orientation obligations.333 

5.404 However, we will continue to require BT to provide DLRIC and DSAC information to 
Ofcom on an annual basis. Contrary to the arguments made by BT, we consider that 
this is proportionate as, irrespective of the removal of the cost orientation obligation, 
such cost data informs our market reviews, in particular our assessment of SMP and 
our analysis of appropriate remedies where such SMP is present.   

5.405 As set out above, Virgin Media and EE argued that, even in the absence of a cost 
orientation obligation, LRIC data should still be published for reasons of transparency 
and to act as useful cost benchmarks (particularly for use by CPs in negotiations). 
However, we do not agree with these arguments because the new price regulation 
for wholesale call origination is based upon LRIC+ (including an additional 
contribution to common costs in light of LRIC FTRs) using a hypothetical NGN cost 
model. The reported DSAC and DLRIC based on BT’s actual incurred costs are 
therefore less useful as a reference point. 

                                                 
332 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf . 
See also Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf  and 
Ofcom, Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf       
333 See Business connectivity market review, 28 March 2013, 
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/  

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
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5.406 We will also continue to require BT to publish FAC information for wholesale call 
origination services at the market level, but not at the service level. We consider that 
publication of FAC at a service level is not proportionate in the context of price 
regulation which will now be based on hypothetical NGN cost modelling (as argued 
by BT). As explained above regarding LRIC data, we do not agree with the 
arguments of Virgin Media and EE regarding publication of service level FAC for the 
same reason (i.e. given the price regulation basis set out above). However, we do 
see value in the reporting of FAC information at a market level. Trends in market 
level profitability are informative in the context of considering the effectiveness of 
remedies as a whole. Market level FAC information also provides transparency 
regarding how BT has allocated costs across regulated markets (and between 
regulated and unregulated markets). We see this as facilitating stakeholder 
confidence that such costs have been allocated consistently. It also mitigates against 
the risk of double recovery of costs or that costs might be unreasonably loaded onto 
particular services or markets. Finally, we also note that FAC reporting at a market 
level also arises from BT’s accounting separation obligation (discussed below). 

5.407 Nevertheless, we will also continue to require BT confidentially to provide FAC 
information at a service level to Ofcom on an annual basis. Contrary to the 
arguments made by BT, we consider that this is proportionate as, irrespective of the 
charge control model basis, such data informs our market reviews, in particular our 
assessment of BT’s performance, our assessment of SMP, and our assessment of 
the extent to which BT has been able to recover costs under the charge control.  

5.408 We note that while we impose a cost accounting obligation on BT as part of this 
market review, the specific changes to BT’s regulatory reporting requirements (in this 
case in particular around DSAC/DLRIC and FAC reporting) will be implemented as 
part of Ofcom’s annual update to the regulatory reporting obligations (as has been 
our practice in the past).  

Aim of regulation 

5.409 Ofcom believes it is appropriate to retain cost accounting obligations for the reasons 
set out at paragraphs 5.402 to 5.408 above. 

Conditions 

5.410 BT is required to comply with obligations governing cost accounting systems and 
processes as set out in an Ofcom statement published in 2004.334 The outputs, 
relevant to this review, include: 

a) preparation of a variety of financial statements; 

b) preparation of extensive supporting documentation explaining how the financial 
statements have been put together; 

c) provision of an independent assurance statement; 

                                                 
334 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf . 
See also Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf  and 
Ofcom, Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf       

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf
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d) publication of information; and 

e) preparation of reconciliation statements. 

Legal tests 

5.411 Under sections 87(9) to 87(11) and 88 of the Act, appropriate cost accounting 
obligations may be imposed on dominant providers in respect of the provision of 
network access, the use of the relevant network and the availability of relevant 
facilities.  

5.412 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The obligation is: 

• objectively justifiable; for the reasons set out above;  

• not unduly discriminatory; it is not imposed on KCOM since we do not feel that it 
would be proportionate to do so. While KCOM is subject to price regulation in the 
form of a fair and reasonable charges obligation, we do not believe that this, or 
KCOMs situation constitutes, in this particular case, sufficient justification to 
impose the regulatory burden of a cost accounting obligation. This is particularly 
the case given that KCOM is not subject to a charge control and due to the low 
volume of call origination provided by KCOM compared to BT; 

• proportionate; since only the information that is necessary to support 
transparency is required to be provided; and  

• transparent; as it is clear that the intention is to monitor the effectiveness of price 
control remedies and to support market reviews. The particular cost accounting 
requirements of BT are clearly documented in the July 2004 Statement.  

5.413 In addition to the tests set out in Section 47(2) of the Act, Ofcom is also required to 
ensure that the condition satisfies the tests set out in section 88 of the Act.  

5.414 Section 88(1)(b) of the Act  states that Ofcom are not to set an SMP condition falling 
within section 87(9) except where it appears from the market analysis that there is a 
relevant risk of adverse pricing effects arising from price distortion and it also 
appears that the setting of the condition is appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end users of public electronic 
communications services. 

5.415 Section 88(2) also requires us to take account of the extent of the investment when 
setting this type of condition. 

5.416 We have identified the risk of excessive pricing by BT in the wholesale call origination 
market and imposed a charge control and other remedies which seek to promote 
efficiency and sustainable competition and seek to confer the greatest possible 
benefits on the end-users of public electronic communications services. The cost 
accounting remedy supports the effectiveness of our regulatory approach in this 
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market. We have also taken account of the extent of the investment by BT in the 
matters to which the cost accounting obligations relate.  

5.417 We have also considered our statutory obligations and the Community requirements 
set out in Sections 3 and 4 of the Act.  

5.418 We consider that the imposition of a cost accounting obligation is justifiable and 
proportionate to promote competition in relation to the provision of electronic 
communications networks and services and to ensure the provision of Network 
Access and service interoperability for the purpose of securing efficient and 
sustainable competition and the maximum benefit for the persons who are customers 
of CPs. This is because the imposition of the obligation will allow the monitoring of 
effectiveness of other obligations designed to curb potentially damaging exploitation 
of market power – including the setting of prices at excessive levels. 

5.419 We have considered the Community requirements set out in section 4 of the Act and 
believe that cost accounting obligations in particular promote competition in relation 
to the provision of electronic communications networks and encourage the provision 
of network access for the purpose of securing efficiency and sustainable competition 
in downstream markets for electronic communications networks and services, 
resulting in the maximum benefit for retail consumers. 

Accounting separation 

5.420 Ofcom has decided to impose an accounting separation obligation on BT in relation 
to the wholesale call origination market. Under section 87(7) and 87(8) of the Act, 
appropriate accounting separation obligations may be imposed on the dominant 
provider in respect of the provision of network access, the use of the relevant 
network and the availability of relevant facilities.  

Aim of regulation 

5.421 The accounting separation obligation requires BT to report separately for each of the 
relevant markets and services, and account separately for internal and external 
revenue. 335 This will provide detailed information (and therefore transparency) than 
that derived from the statutory financial statements of the notified operator, and allow 
Ofcom, and third parties, to monitor the activities of BT to ensure that it does not 
discriminate in favour of its own downstream business.  

5.422 In the light of this, we are retaining the existing obligation and the associated 
reporting requirements. BT will therefore publish information including revenue, 
prices and volumes at a service level, separately identifying internal and external 
activities. BT will also publish FAC at a market level.  

5.423 As noted above, EE argued for the publication of cost accounting information in 
relation to undue discrimination. Under the accounting separation obligation, FAC 
information will be published at a market level. This will allow margins to be 
measured at a wholesale market level. We do not consider it necessary or 
proportionate for BT to provide service level data.  We do not consider the risk of 

                                                 
335 Article 11 of EC Directive 2002/19/EC of 7 March 2002 on access to, and interconnection of, 
electronic communications networks and associated facilities (Access Directive), as amended by 
Directive 2009/140/EC; See also Commission Recommendation of 19 September 2005 on accounting 
separation and cost accounting systems under the regulatory framework for electronic 
communications (2005/698/EC). 
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inappropriate margins between wholesale and retail prices to be such as to warrant 
the imposition of an additional obligation to this effect.  Moreover, where the 
competition concern is in respect of the pricing of wholesale call origination relative to 
the downstream markets (e.g. end-to-end calls) it is the margins in the downstream 
market that are more relevant to any competition assessment. Such information can 
be obtained under ex-post competition law powers. 

Legal tests 

5.424 It is our view that the condition meets the criteria set out in section 47(2) of the Act. 
The obligation is: 

• objectively justifiable; as it relates to the need to ensure competition develops 
fairly, to the benefit of consumers; 

• not unduly discriminatory; as it is only imposed on those CPs who have SMP and 
all such CPs are subject to the same obligation; 

• proportionate; as it is necessary as a mechanism to allow us and third parties to 
monitor potentially discriminatory behaviour by BT; and 

• transparent; as it is clear the intention is to monitor compliance with specific 
remedies and the particular accounting separation requirements of BT are clearly 
documented.336 

5.425 We have considered our statutory obligations and the Community requirements set 
out in Sections 3 and 4 of the Act.  

5.426 We consider that the imposition of an accounting separation obligation is justifiable 
and proportionate to promote competition in relation to the provision of electronic 
communications networks and services; to ensure the provision of Network Access 
and service interoperability for the purpose of securing efficient and sustainable 
competition and the maximum benefit for the persons who are customers of CPs. 
This is because the imposition of the obligation will ensure that other obligations 
designed to curb the potentially damaging exploitation of market power – in particular 
the requirement not to unduly discriminate – can be effectively monitored and 
enforced. 

5.427 We have considered the Community requirements set out in Section 4 of the Act and 
believe that the proposed condition meets the requirements. Specifically, we believe 
Section 4(8) is met, where the obligation has the purpose of securing efficient and 
sustainable competition in the markets for electronic communications networks and 
services, by ensuring that dominant providers comply with no undue discrimination 
requirements imposed to promote competition. 

NTS transitional arrangements 

5.428 The NTS market provides access to a wide range of telephone-based services 
provided by service providers (SPs). As it would be impractical and costly for the SPs 

                                                 
336 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf  
Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf      

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
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to establish a billing relationship with customers, NTS calls are retailed by the 
originating CP (OCP) on behalf of the terminating CP (TCP) and SP. The OCP then 
passes some of the retail revenue through to the TCP as a termination payment. 

5.429 In an unregulated environment337, BT would be likely to have a strong position in 
negotiating termination rates for NTS calls due to its SMP in wholesale call 
origination, and neither the caller nor the SP would be able to competitively constrain 
the price that BT sets (and thus retains) to retail NTS calls. Even taking into account 
the End-to-End Connectivity obligation on BT338, which required BT to negotiate 
termination rates on fair and reasonable terms, BT is likely to be in a strong 
negotiating position as there is no clear ex ante guidance on what is fair and 
reasonable regarding revenue sharing. Switching by callers is not a viable constraint 
because callers are unlikely to feel the direct effect of an increase in retention by BT. 
It would instead be TCPs and thus SPs that would face a revenue squeeze following 
this increase, and because of BT’s position in wholesale call origination, would not 
have sufficient countervailing bargaining power to address this. Therefore, there is a 
concern that BT could exploit its SMP in the wholesale call origination market by 
unduly raising the charge for NTS wholesale call origination (including retail costs), 
and thereby squeeze the revenue received by the SP and TCP (through reduced 
termination rates), which could in turn undermine competition in the provision of 
services using NTS. 

5.430 As a result of this NTS-specific concern, BT is currently subject to an NTS Call 
Origination Condition. In its present form, this condition requires BT to originate and 
retail NTS calls on behalf of the TCP, and it is remunerated for this service (in 
addition to wholesale call origination rates) through two specific channels: 

a) The Retail Uplift: This charge control allows BT to recover reasonable retailing 
costs that relate to the provision of NTS calls. The existing control, which was set 
in 2011339, currently allows for an annual increase equal to RPI + 1.25%. The 
above RPI value of this control is driven by the need to account for under-
recovery of costs in the previous Retail Uplift control; and   

b) The PRS Bad Debt Surcharge: This allows BT an additional retention to reflect 
the high incidence of bad debt that is incurred in the retailing of PRS calls. The 
level of this surcharge is currently set at 5.2% of BT’s PRS retail revenues.  

5.431 The purpose of the NTS Call Origination Condition, therefore, is to prevent BT from 
exploiting its SMP while still allowing it to recover the costs it incurs on behalf of 
TCPs.340  

5.432 In April 2013, Ofcom published a policy position and consultation in relation to non-
geographic calls.341 In this document, Ofcom proposed a new form of NTS regulation. 

                                                 
337 The concerns around commercial negotiations for NGC termination rates are discussed in the 
2013 NGCS Review. See paragraphs A9.5-7 of Simplifying non-geographic numbers – Policy position 
on the introduction of the unbundled tariff and changes to 080 and 116 ranges (consultation) 15 April 
2013 http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/  
338 End-to-End Connectivity Statement 2006 
http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/statement.pdf  
339 Ofcom, Wholesale charges for Number Translation Services and Premium Rate Services, July 
2011, http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-
uplift/statement/NTSRU_statement.pdf     
340 This meant that the termination rate received by TCPs was determined by the difference between 
BT’s retail price and the regulated retention of BT (i.e. the excess over and above the costs of 
originating and retailing the call). 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
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Under this new form of NTS regulation, known as the ‘unbundled tariff’ remedy, a 
new call charge structure, which separates the retail price of a non-geographic call 
into two different components would be implemented as follows: 

a) Access Charge: This is set by, and paid to, OCPs to cover the costs of their 
wholesale call origination service (including retail costs). Under this regulatory 
framework, BT will be expected to recover its retailing and conveyance costs 
from its own retail customers through the Access Charge. As a result, BT cannot 
increase the price of NTS wholesale call origination to reduce the revenue stream 
to the SP (and TCP).  

b) Service Charge: This will be selected by SPs from a range of a minimum of 100 
different Service Charge price points. It will be paid to the TCP and cover its 
costs of termination, as well as any outpayment to SPs (through the TCP). 
Because SPs will choose their own service charge from the range made available 
by TCPs, TCPs and SPs will be afforded certainty over the level of termination 
payment (and therefore revenue) they receive.  

5.433 Separating the wholesale call origination charge (via the proposed Access Charge) 
from the revenue to the TCP and SP (via the proposed Service Charge) removes any 
concerns that BT could use its SMP in wholesale call origination to restrict the 
revenue received by TCPs and SPs for termination. Therefore, we do not consider it 
necessary to retain the specific additional NTS Call origination Condition after the 
implementation of this unbundled tariff. 

5.434 Ofcom has not yet issued a statement in relation to the adoption of these measures, 
but we expect to do so shortly, and therefore this review leads us to consider how we 
should regulate NTS Call Origination, if at all, in the interim period342. Such period 
covers when obligations imposed in this market review take effect, but prior to the 
implementation of the proposed changes in relation to non-geographic calls. 

5.435 As the unbundled tariff remedy will not be implemented until late-2014 (at the 
earliest), we have considered appropriate action to cover the ‘transitional’ period.  

5.436 Any suitable interim remedy must continue to safeguard competition in the provision 
of NTS call origination. Given the relatively short period of time for which it may be 
required, though, it must also be proportionate. The development of a new charge 
control based on detailed cost forecasting would require significant information 
gathering, therefore we do not consider such a charge control to be proportionate in 
this case. Furthermore, we did not receive any evidence in response to the February 
2013 consultation that led us to believe that such a charge control was necessary for 
this interim time period. 

5.437 With this in mind, we have decided to set an RPI-based price ceiling on the retail 
uplift until the new NTS regime is implemented. We consider that this will limit the 
amount that BT can retain for the costs of retailing NTS calls (limiting any reduction in 

                                                                                                                                                     
341 Ofcom, Simplifying non-geographic numbers– Policy Position on the introduction of the unbundled 
tariff and changes to 080 and 116 ranges, April 2013, 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/  
342 We here assume therefore that we will proceed as set out in the April 2013 NGCS consultation 
document. However, if Ofcom proceeds to issue a statement which differs in a material respect from 
the position Ofcom consulted on in April, we may reconsider our position set out here if appropriate.  

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
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the revenue available to TCPs343) while still facilitating reasonable cost recovery by 
BT. In response to the issue raised by EE, we note that NTS retailing activities do not 
depend on wholesale network activities (which are covered by the separate 
wholesale call origination control). Therefore, network efficiencies and falling 
equipment prices as raised by EE are less relevant. Within this context, an RPI cap 
provides a limit to charge increases during this period and will provide an ongoing 
incentive to outperform the cap for as long as it is in place. As such, we consider that 
it achieves the objectives in a proportionate way. 

5.438 The control set in 2011 allows a 1.25% real increase in the retail uplift. This was 
primarily because the previous charge control had led BT to under-recover relevant 
FAC retail costs by approximately £2m per year.344 We consider that the control set 
in 2011, with the RPI+1.25% cap, has rectified this shortfall. Therefore, for the period 
from 1 October 2013, we do not consider under-recovery of costs to be a concern, 
given that BT’s prices will have been brought into line with forecast costs by the end 
of September 2013.  

5.439 Under these circumstances, therefore, we do not consider it necessary to maintain 
the glide-path above inflation in the retail uplift. Instead, we conclude it is sufficient to 
set the price ceiling at current levels plus RPI, which will remain in place until the new 
NGCS regime is implemented.  

5.440 We have also decided to maintain the current PRS Bad Debt surcharge for the 
duration of the interim period. We believe that no material changes have occurred 
since July 2011, when the surcharge was set at 5.2% of PRS retail revenues345, to 
warrant a review of the level of this control. As the previous surcharge was only 
implemented in 2011 it is based on relatively recent data from BT. Further, contrary 
to EE’s suggestion about the risk of inefficiencies in our proposed approach, the 
previous review found that the available evidence did not support the application of 
an efficiency adjustment to the PRS Bad Debt surcharge (and it is not clear that the 
position has changed since then). 346 This conclusion reflected the findings of an 
independent review that BT’s bad debt management practices reflect good practice, 
and the fact that BT’s overall incidence of bad debt was broadly comparable with that 
of its main retail competitors. We also considered that BT had an incentive to 
manage its retail bad debt efficiently (since retail markets are competitive and only a 
small percentage of its bad debt is recoverable via the PRS Bad Debt Surcharge).347 
As a result, we conclude that it is appropriate to maintain the surcharge at the current 
level until the implementation of the unbundled tariff.  

                                                 
343 This is particularly undesirable at a time when geographic wholesale call origination rates are likely 
to increase significantly (due to the increase in common costs recovered as a result of the move of 
FTRs to LRIC), placing additional pressure on TCP margins. 
344 Ofcom, Wholesale charges for Number Translation Services and Premium Rate Services, July 
2009, p.24, paragraph 3.42, 
http://stakeholders.ofcom.org.uk/binaries/consultations/nts/summary/ntscondoc.pdf      
345 Ofcom, Wholesale charges for Number Translation Services and Premium Rate Services, July 
2011, p.4, http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-
uplift/statement/NTSRU_statement.pdf   
346 Respondents in 2011 questioned the efficiency of BT’s bad debt management practices in respect 
of PRS calls, and urged us to reduce the surcharge because of inefficiencies in BT’s bad debt 
management procedures. 
347 Paragraph 1.14 et seq. Statement on Wholesale charges for Number Translation Services and 
Premium Rate Services – NTS Retail Uplift charge control and PRS Bad Debt Surcharge. Ofcom, 20 
July 2011. http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-
uplift/statement/NTSRU_statement.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/nts/summary/ntscondoc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
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Legal tests 

5.441 We conclude that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 

• objectively justifiable; because it is necessary to promote competition and 
innovation in downstream markets to the benefit of consumers; 

• not unduly discriminatory; in that while it is not imposed on KCOM, our view 
remains that regulation would not be proportionate in respect of the Hull Area; 

• proportionate; because it is necessary for BT to provide retailing services to third 
parties using NTS call origination, in order for this service to be effective to 
promote competition and innovation in the downstream markets until such time 
as the new regime is implemented; and 

• transparent; as it is clear that the intention is to ensure that the charges paid by 
third parties are fair and reasonable, while at the same time, representative of 
BT’s costs involved in providing the service.  

5.442 In addition, we have considered the tests in section 88 of the Act, which only 
authorise Ofcom to implement price regulation where there is a risk, in situations 
where SMP is persistent, of adverse effects arising from price distortion and price 
regulation is necessary to promote efficiency and sustainable competition, and to 
confer the greatest possible benefits on the end-users of public electronic 
communications services. As discussed, we continue to believe that it is necessary to 
control the charges for services supporting NTS call origination as the absence of 
effective competition will mean there is no other pressure on pricing. 

5.443 We have also considered our statutory obligations and the Community requirements 
set out in Sections 3 and 4 of the Act.  

5.444 In particular, we have sought to implement a set of NTS obligations that further the 
interests of consumers by the promotion of competition. We have sought through the 
obligations to deliver efficient and sustainable competition and the maximum benefit 
for the persons who are customers of CPs. This is because the imposition of the 
obligation ensures that BT’s wholesale NTS call origination charges are not set 
excessively, but also allows BT to recover its efficiently incurred costs. 

5.445 We have considered the Community requirements set out in section 4 of the Act and 
conclude that the condition meets the requirements. Specifically, we believe Section 
4(8) is met, where the obligation has the purpose of securing efficient and 
sustainable competition in the markets for electronic communications networks and 
services, by setting a price ceiling that seeks to promote competition. 

Charge control 

5.446 Section 87(9) of the Act authorises the setting of SMP services conditions imposing 
on the dominant provider price controls connected with the provision of network 
access. 

Aim of regulation 

5.447 In the absence of a charge control, BT has the ability and incentive to set prices 
above the competitive level. BT’s wholesale competitors would then be forced to pay 
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these high prices in order to provide retail services to their customers, who would 
suffer accordingly from higher retail prices. In addition, as BT could recover its own 
costs through higher prices charged at the wholesale level, which would ultimately be 
passed on in higher retail charges, it would not be incentivised to reduce costs and 
improve efficiency. 

5.448 In order to address this, we have decided to impose a charge control on BT  to 
ensure it does not price excessively for wholesale call origination services.  

Condition 

5.449 As set out in paragraphs 5.323 to 5.325, we believe our method of charge control 
regulation via price caps creates incentives on the dominant provider to increase its 
efficiency, thereby imitating the effect of a competitive market.  In Section 11, we set 
out and explain the charge control design for wholesale call origination that BT will be 
subject to. 

Legal tests 

5.450 We consider that a charge control obligation meets the criteria set out in section 
47(2) of the Act. It is: 

• objectively justifiable. Without the charge controls, BT may price excessively. The 
benefits expected of a competitive market would not be available to consumers 
without the imposition of RPI+/-X price controls;  

• not unduly discriminatory. While it does not apply to KCOM, we consider that it 
would not be proportionate to impose such a remedy on KCOM given current 
market conditions in the Hull Area, specifically the low number of CPs seeking 
access;  

• proportionate. As it requires BT to meet a charge control which includes 
allocating common costs to the provision of relevant services, BT has the correct 
incentives to improve efficiency which leads to benefits that would be expected in 
a competitive market, but allows BT to benefit from any further improvements in 
its efficiency; and  

• transparent. It is clear in its intention to control BT’s charges while creating 
efficiency incentives.  

5.451 In addition to the tests set out in Section 47(2) of the Act, we also consider that the 
proposed condition satisfies the tests set out in section 88 of the Act.  

5.452 Section 88(1)(a) of the Act requires that Ofcom must not impose price control 
conditions unless it appears from the market analysis carried out for the purpose of 
setting that condition that there is a relevant risk of adverse effects arising from price 
distortion. We explained above that we consider that in the absence of charge 
controls BT may price excessively, and therefore that there is such a risk of adverse 
effects.   

5.453 Section 88(1)(b) of the Act requires that the charge control condition should be 
appropriate for the purposes of: 

i) promoting efficiency; 
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ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end-users of public electronic 
communications services. 

5.454 We believe that the structure of the charge control provides BT with incentives to 
improve efficiency, since it would retain any savings from improved efficiency that 
reduces its costs over the period of the control.  

5.455 We also consider that the obligation will continue to promote sustainable competition 
by allowing CPs to purchase wholesale call origination services at prices which allow 
them to compete effectively at the retail level. We consider this to be the appropriate 
approach for the purposes of conferring the greatest benefits on end users of the 
services. 

5.456 Section 88(2) requires us to take account of the extent of the investment when 
setting this type of condition. We consider that the design of the charge control allows 
common costs to be taken into account and also allows BT to retain any increased 
profits should it be able to reduce its costs (through increased efficiency) below the 
level expected when the cap was set.  

5.457 We have considered our statutory obligations and the Community requirements set 
out in Sections 3 and 4 of the Act.  

5.458 In particular we have set a charge control that furthers the interests of consumers by 
promoting competition. We have sought, through the charge control, to secure 
efficient and sustainable competition and the maximum benefit for the persons who 
are customers of CPs. This is because the imposition of the obligation will ensure 
that the charges for call origination services by BT are not set excessively, while 
allowing BT to recover its efficiently incurred costs. 

5.459 We have considered the Community requirements set out in section 4 of the Act and 
believe that the condition meets the requirements. Specifically, we believe Section 
4(8) is met, where the obligation has the purpose of securing efficient and 
sustainable competition in the markets for electronic communications networks and 
services, by setting a charge control that seeks to promote competition. 

Conditions we propose for KCOM  

5.460 Below, we present the obligations that we have decided to impose on KCOM. Where 
the conditions are similar to those imposed on BT and where we consider that the 
legal tests are met for the same reasons as in BT’s case, we do not repeat the 
analysis.  

5.461 KCOM argued that due to what it considers to be more complex customer 
relationships with its clients, it should not be subject to the obligation to notify any 
changes to charges 56 days in advance of those changes taking place. However, we 
did not receive any evidence to suggest this is the case and therefore we do not 
consider KCOM’s argument to warrant a change in the condition.  

Requirement to provide network access on reasonable request 

5.462 As in the last review, Ofcom has decided to impose the condition requiring KCOM to 
meet reasonable requests for network access in the call origination market. Section 
87(3) of the Act authorises Ofcom to set SMP services conditions requiring the 
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dominant provider to provide network access as it may, from time to time, direct. 
These conditions may, pursuant to section 87(5), include provision for securing 
fairness and reasonableness in the way in which requests for network access are 
made and responded to, and that conditions are complied with within the periods and 
at the times required. 

5.463 When considering the imposition of such conditions, Ofcom must have regard to the 
six factors set out in section 87(4) of the Act, including, inter alia, the technical and 
economic viability of installing other competing facilities and the feasibility of the 
proposed network access. 

Aim of regulation 

5.464 This remedy is designed to promote competition in downstream markets by requiring 
KCOM, a CP with SMP, to provide wholesale access to its network facilities. The 
level of investment required by a third party to replicate KCOM’s network in order to 
compete at this level is a significant barrier to entry. As set out at paragraph 5.222 
above, Ofcom considers that in the absence of such a requirement, the dominant 
provider may have an incentive not to provide access.   

Condition 

5.465 The condition requires requests made to KCOM for network access to be 
‘reasonable’ requests. The condition also requires KCOM to provide network access 
in response to such a reasonable request and that access should be provided on fair 
and reasonable terms, conditions, and charges.  

5.466 Further guidance on what would amount to fair and reasonable charges is set out in 
Section 8.    

Legal tests 

5.467 We consider that the proposed condition meets the criteria set out in section 47(2) of 
the Act. The proposed condition is: 

• objectively justifiable; as its intention is to promote retail competition by ensuring 
third parties are able to acquire wholesale access on fair and reasonable terms 
where they are unable to replicate the network of KCOM; 

• non-discriminatory; as it is imposed only on KCOM which we have concluded has 
SMP. BT is subject to a similar obligation, as it is the other CP we have 
concluded has SMP in wholesale call origination. The difference in the conditions, 
whereby only KCOM is subject to an obligation to provide network access on fair 
and reasonable charges, reflects the fact that, due to the scale of BT, we have 
decided BT should be subject to a charge control; 

• proportionate; since without such an obligation KCOM could refuse to provide 
access and this would mean other CPs would not be able to effectively compete 
at the retail level, but does not require KCOM to provide access where it is not 
technically feasible or reasonable; and 

• transparent; as it is clear the intention is to ensure that KCOM provides access to 
its network in order to facilitate competition. 
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5.468 In addition to the tests set out in Section 47(2) of the Act, Ofcom is also required to 
ensure that the condition satisfies the tests set out in section 88 of the Act as the 
requirement places controls on network access pricing, insofar as charges are 
required to be fair and reasonable. 

5.469 Section 88(1)(a) of the Act requires that Ofcom must not impose price control 
conditions unless it appears from the market analysis carried out for the purpose of 
setting that condition that there is a relevant risk of adverse effects arising from price 
distortion. We have discussed above that we consider that in the absence of price 
regulation requiring prices to be “fair and reasonable”, KCOM may price excessively, 
and therefore consider that there is such a risk.   

5.470 Section 88(1)(b) of the Act requires that the charge control condition should be 
appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end users of public electronic 
communications services. 

5.471 We consider that fair and reasonable charges will prevent KCOM from passing on 
any inefficiently incurred costs to other CPs through excessively high prices. This is 
especially important given that we have decided not to impose a charge control on 
KCOM. In this way, this condition supports the aim of improved efficiency.  

5.472 We also consider that the provision of network access on fair and reasonable terms 
will promote sustainable competition by ensuring that other CPs can effectively 
compete at the retail level. We consider this to be the appropriate approach for the 
purposes of conferring the greatest benefits on end-users of the services. 

5.473 We are also required, under Section 88(2) of the Act, to consider KCOM’s 
investment. We believe that fair and reasonable charges will allow KCOM’s costs to 
be taken into account and will also provide for common cost recovery. This condition 
is therefore an appropriate basis upon which to control KCOM’s prices.  

5.474 We have also considered our duties under section 3 of the Act. We consider that, in 
ensuring Network Access is provided at the reasonable request of third parties, the 
condition will in particular further the interests of consumers in relevant markets by 
the promotion of competition. 

5.475 We have also considered the Community requirements as set out in section 4 of the 
Act. We consider that the obligation will promote competition in relation to the 
provision of electronic communications networks and encourage the provision of 
network access for the purpose of securing efficient and sustainable competition in 
markets for electronic communications networks and services.  

5.476 For the reasons set out above, we conclude that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1).   

Requirement not to unduly discriminate 

5.477 Ofcom has decided to impose a condition on KCOM not to unduly discriminate in 
relation to the provision of network access. 
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5.478 The condition, the rationale for this regulation and the legal tests are the same as 
discussed above for BT in paragraphs 5.352 onwards. 

Transparency 

5.479 Ofcom considers that it is appropriate to ensure that there is transparency of 
charges, terms and conditions in a market in which one operator is dominant. In the 
absence of requirements obliging KCOM to publish this information, it might offer 
differential charges, terms and conditions both to its downstream division and also 
between CPs. Third party CPs would not be able to check that they were being 
charged a reasonable rate, or that the terms and conditions that they were offered 
were also reasonable.  

5.480 To provide transparency, we have decided to retain the following conditions on 
KCOM: 

a) Requirement to publish a reference offer for wholesale call origination services 
and products. The conditions, the rationale for the regulation and the legal tests 
are the same as discussed above for BT in paragraphs 5.366 onwards. 

b) Requirement to notify charges: 

o The condition, the rationale for this condition and the legal tests are the same 
as discussed above for BT in paragraphs 5.375 onwards.  

o Notification periods – The existing condition requires the notification of 
charges 90 days in advance. In this statement, however, we have concluded 
that BT is required to provide 56 days’ notice of changes to prices (as 
discussed in paragraphs 5.379 to 5.381). On the basis that KCOM also holds 
SMP in wholesale call origination, we consider it is appropriate to also impose 
an obligation that KCOM must also provide 56 days’ notice of changes to 
charges.  

c) Requirement to notify technical information. The conditions, the rationale for the 
regulation and the legal tests are the same as discussed above for BT in 
paragraphs 5.387 onwards. 

Cost accounting  

5.481 We have decided not to impose a cost accounting obligation on KCOM as we believe 
it is no longer necessary or proportionate (for the reasons set out in paragraph 5.412 
above). KCOM is therefore no longer required to report Fully Allocated Costs (FAC) 
at service level (it will continue to report such information at market level as a result 
of its accounting separation obligations) and therefore it is not required to publish the 
‘Network Activity Statement’348 and ‘Statement of Current Cost Mean Capital 
Employed’349.  

                                                 
348 KCOM Regulatory Financial Statements: http://www.kcomplc.com/docs/regulatory-
pdf/final_statements_2012.pdf; Page 26. 
349 KCOM Regulatory Financial Statements: http://www.kcomplc.com/docs/regulatory-
pdf/final_statements_2012.pdf; Page 25. 

http://www.kcomplc.com/docs/regulatory-pdf/final_statements_2012.pdf
http://www.kcomplc.com/docs/regulatory-pdf/final_statements_2012.pdf
http://www.kcomplc.com/docs/regulatory-pdf/final_statements_2012.pdf
http://www.kcomplc.com/docs/regulatory-pdf/final_statements_2012.pdf
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Accounting separation 

5.482 Ofcom has decided to impose an accounting separation obligation on KCOM in 
relation to the wholesale call origination market.  

5.483 The conditions, the rationale for the regulation and the legal tests are the same as 
discussed above for BT in paragraphs 5.420 onwards. 

Pricing remedies 

5.484 In the United Kingdom, we are implementing a charge control on BT. As set out 
above, we consider it would not be justifiable or proportionate to increase the 
regulatory burden on KCOM in this review. 

5.485 Instead, we consider that we can reasonably address the SMP held by KCOM in the 
Hull Area through a network access requirement, provided on fair and reasonable 
terms. 

5.486 As described in Section 8, KCOM’s wholesale call origination rate has been falling 
into line with BT’s since 2009. In addition, KCOM’s retail prices remain broadly in line 
with BT’s retail prices for the United Kingdom. This suggests that KCOM’s cost base 
for fixed geographic call origination is likely to be comparable with BT’s.   

5.487 As such, in considering any dispute in relation to KCOM’s charges for wholesale call 
origination, we would start from a presumption that rates no higher BT’s charge 
controlled rate would be fair and reasonable. In the event that KCOM seeks to set a 
higher rate, we would expect it to demonstrate that the BT rate would prevent it from 
recovering its efficiently incurred costs.  

5.488 We consider this approach to be effective. This is because it provides a framework 
for protecting consumers, by linking KCOM’s wholesale call origination charges with 
the costs of an efficient operator and therefore addressing the risk of excessive 
pricing, while also providing regulatory certainty both to KCOM and to other CPs 
which may wish to purchase wholesale call origination from KCOM.    

5.489 We conclude that this approach is the most proportionate response as it achieves 
these aims without adding the burden of a separate charge control.  
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Section 6 

6 Wholesale fixed geographic call 
termination 
Summary of our decision 

6.1 In this section we consider market definition, market power and remedies for 
wholesale fixed geographic call termination services (“wholesale call termination”). 

6.2 With regard to market definition, we have decided that the relevant service markets 
are: 

 “termination services that are provided by [named fixed 
communications provider] (CP) to another communications provider, 
for the termination of voice calls to United Kingdom geographic 
numbers in the area served by that CP.” 

6.3 For the purpose of this review, wholesale call termination services refer to the 
conveyance of all signals (including relevant control signals) required to terminate 
calls on a customer’s exchange line from the point in the network closest to the end 
customer’s point of connection to the network where those signals can be accessed 
by another CP. 

6.4 With regard to market power, we have decided that each CP has SMP in wholesale 
call termination within the relevant market applicable to that CP. 

6.5 The remedies we are imposing in relation to wholesale call termination are shown in 
Table 6.1 below: 
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Table 6.1: Summary of the remedies for wholesale call termination 

BT obligations Obligations for all other CPs with 
SMP in the provision of wholesale 

call termination services (including 
KCOM)350 

• Requirement to provide network access on 
reasonable request  

• Requirement not to unduly discriminate 

• Charge control 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

• Cost accounting 

• Accounting separation 

• Requirement to provide network 
access on reasonable request351  

• Requirement to notify charges 

 

6.6 In this section we first briefly discuss the relevant regulatory background.  We then 
set out our proposals in the February 2013 consultation, stakeholder responses to 
the February 2013 consultation and our conclusions on: 

• the relevant market for wholesale call termination; 

• market power; 

• our competition concerns;  

• appropriate remedies. 

Introduction 

6.7 Wholesale call termination relates to the conveyance of all signals (including relevant 
control signals) required to terminate calls on a customer’s exchange line from the 
point in the network closest to the end customer’s point of connection to the network 
where those signals can be accessed by another CP.  

Regulatory framework 

6.8 The 2007 EC Recommendation on relevant product and service markets establishes 
that wholesale call termination on a fixed network is a market that is susceptible to ex 
ante regulation and should be reviewed on a regular basis. In reviewing this market 
we must take into account the particular competitive circumstances in the United 
Kingdom.  

                                                 
350 For a full list of relevant CPs, see Annex 6 (schedule 3). 
351 This includes fair and reasonable terms, conditions and charges with guidance, as discussed in 
paragraphs 6.124 to 6.133. 
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2009 Market review 

6.9 In the 2009 wholesale review we defined the relevant market for wholesale call 
termination as:  

“wholesale fixed geographic call termination on each individual network” 

6.10 We also found that all fixed network CPs had SMP in relation to the provision of 
wholesale fixed geographic call termination services over their networks and imposed 
remedies accordingly.352  

2011 Wholesale mobile call termination statement 

6.11 In 2011, we published our wholesale mobile call termination statement (2011 MCT 
Statement)353 in which we considered that market power in termination services was 
related to the number ranges that have been allocated to CPs. We concluded that 
the relevant market for the termination of mobile calls is: 

“termination services that are provided by [named mobile 
communications provider] (MCP) to another communications 
provider, for the termination of voice calls to United Kingdom mobile 
numbers which that MCP has been allocated by Ofcom in the area 
served by that MCP and for which that MCP is able to set the 
termination rate.” 

6.12 A number of network elements are involved in terminating a mobile call, including 
switching elements, transmission networks and authentication servers. An MCP may 
wholly own (or lease) all the elements necessary for terminating a call or may make 
use of third-party elements to terminate calls. Of these different elements, control of 
the mobile number plays a pivotal role because the number acts as an identifier of 
the recipient (and hence, determines from whom the originator will purchase 
wholesale call termination). We said that the MCP which holds the number, controls 
the ability to authenticate users, enabling them to receive calls. This means that 
control of the number “profoundly influences the competitive conditions under which 
wholesale call termination is purchased”.354 

6.13 We concluded that, for each of the individual proposed markets, the relevant 
undertaking (MCP) has SMP.  

Market definition 

Proposals in the February 2013 consultation 

6.14 With regard to market definition, in the February 2013 consultation we proposed that 
the relevant service markets are: 

                                                 
352 Ofcom, September 2009 Wholesale Market Statement and Consultation, page 51, paragraphs 7.2 
-7.4 
http://stakeholders.ofcom.org.uk/binaries/consultations//wnmr_statement_consultation/summary/main.
pdf 
353 Ofcom, “Wholesale Mobile Voice Call Termination - Statement”, 15 March 2011, 
http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/MCT_statement.pdf   
354 Ofcom, “Wholesale mobile voice call termination market review, volume 2 – main consultation”, 1 
April 2010, page 20,  paragraph 3.15 
http://stakeholders.ofcom.org.uk/binaries/consultations/wmctr/summary/wmvct_consultation.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/MCT_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wmctr/summary/wmvct_consultation.pdf
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“termination services that are provided by [named fixed communications 
provider] (CP) to another communications provider, for the termination of 
voice calls to United Kingdom geographic numbers which that CP has been 
allocated by Ofcom in the area served by that CP.”  

6.15 In assessing the appropriate market definition, we took account of our decision in the 
2011 MCT statement, in which we defined the market with reference to CPs’ 
allocated number ranges rather than to individual networks alone. We considered 
that, as in mobile wholesale call termination, the control of the number range is 
necessary in identifying the fixed termination service, since it is a key element for 
defining the individual network. 

6.16 We considered the current market context in the United Kingdom and provisionally 
concluded that call termination to non-geographic numbers is a distinct service 
subject to different competitive constraints. As a result, we did not consider it to be 
part of the same market as wholesale call termination. We also noted that a separate 
review of non-geographic services is currently being conducted.355 

Stakeholder responses to the February 2013 consultation 

6.17 Of the 35 respondents to the February 2013 consultation, ten commented on the 
market definition for wholesale call termination.356 Of these, six explicitly agreed, 
three agreed but had some concerns and one respondent (EE) disagreed with our 
proposed market definition.  

6.18 Although Vodafone agreed with our market definition, it was concerned about the 
application of the definition to ported numbers.357 In particular, it questioned whether 
recipient CPs would also be deemed as dominant in relation to ported numbers. It 
argued that this hinges on whether the individual ported number is de facto deemed 
to be allocated by Ofcom to the recipient CP. We consider this issue in paragraph 
6.31 below. 

6.19 [] agreed with our analysis of the relevant market, in particular with our view that 
the relevant market is applied to the switch which serves the customer. However, it 
requested clarity on our proposed market definition. This is addressed in our 
definition as discussed in paragraphs 6.32 and 6.33 below. 

Non-geographic call termination 

6.20 Two respondents, EE358 and Virgin Media359, were concerned about the treatment of 
non-geographic number ranges. EE considered that it was premature for Ofcom to 
explicitly exclude non-geographic calls from the wholesale call termination market, 
given the ongoing non-geographic call services (NGCS) review.  

                                                 
355 Ofcom, “Simplifying non-geographic numbers”, 15th April 2013 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/ 
356 Virgin Media, EE, Lanonyx Telecom Ltd, BT, [], H3G, Lexgreen Services Ltd, [], 4D Interactive 
Ltd and Vodafone.  
357 Vodafone response to February 2013 consultation, March 2013, page 14. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Vodafone.pdf 
358 EE response to February 2013 consultation, April 2013, pages 5 to 7. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/EE.pdf 
359 Virgin Media response to February 2013 consultation, April 2013, page 21. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Virgin_Media.pdf 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Vodafone.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/EE.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Virgin_Media.pdf
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6.21 EE further argued that an increase in the price of wholesale call termination might 
encourage entry from terminating CPs (TCPs) which terminate non-geographic calls. 
We consider this issue in paragraph 6.40 below. EE also maintained that service 
providers (SPs) do not provide additional competitive constraints in the non-
geographic market. We discuss this in paragraphs 6.43 to 6.46 below. 

6.22 Although Virgin Media generally agreed with our proposed market definition, it was 
also concerned that the non-geographic termination market has not been reviewed. It 
argued that the proposed regulation in the “NGCS review is not competition based, 
but based upon the consumer failings perceived within the market”. We discuss the 
NGCS review and the implications for this review of wholesale call termination in 
paragraph 6.47 below. 

Our analysis and conclusions 

6.23 As set out in Section 5, market definition requires a definition of the relevant product 
and geographic markets. We first discuss the relevant product market(s) and then we 
consider the relevant geographic market(s). 

Candidate product market 

6.24 To define the relevant product market, we have taken as our starting point the market 
identified in the 2007 EC Recommendation, namely call termination on individual 
public telephone networks provided at a fixed location.  

6.25 As set out in paragraph 6.9 above, in the 2009 review, we defined the relevant 
market by reference to individual networks. However, in our 2011 MCT Statement we 
reconsidered the definition of the market by reference to individual networks alone 
and recognised the role of the allocated number range as a critical element in the 
individual network used to provide MCT.360 We have therefore considered whether a 
similar approach would be appropriate for wholesale call termination.  

6.26 The characteristics of termination markets are well-established and widely 
recognised in the 2009 EC Recommendation: 

“call termination can only be supplied by the network provider to 
which the called party is connected. There are currently no demand- 
or supply-side substitutes for [wholesale] call termination on an 
individual network. Therefore, each network constitutes a separate 
relevant market and each network operator has a monopolistic 
position on the market for terminating calls on its own network.”361 

6.27 The determination of when a call is terminated on a CP’s “own network” is, generally 
speaking, defined by reference to an allocated number range because calls are 
initiated using a telephone number identifying the network on which the call will be 
terminated. A CP which is allocated numbers is uniquely positioned to control (i.e. 
terminate) calls to those numbers and hence, those users. In this respect, fixed and 

                                                 
360 Ofcom, “Wholesale mobile voice call termination - statement”, 15 March 2011, paragraph 3.164, 
page 55, http://stakeholders.ofcom.org.uk/consultations/mtr/statement  
361 Explanatory Note to the 2009 EC Recommendation, Section 2.1, page 6, 
http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultati
on_procedures/explanatory_note.pdf  

http://stakeholders.ofcom.org.uk/consultations/mtr/statement
http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultation_procedures/explanatory_note.pdf
http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultation_procedures/explanatory_note.pdf
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mobile call termination are identical and this would suggest a comparable 
approach.362 

6.28 In both fixed and mobile calls, a number range holder may not control its own access 
network and may choose to purchase some or all of the network elements required to 
physically terminate the call. In fixed markets, the relationship between a number 
range holder and the CP providing the underlying network elements (the “hosting 
CP”) may extend to enabling the hosting CP to conclude termination agreements for 
all of the numbers of the number range holder on its behalf. In this case, an 
originating CP would have no direct commercial relationship with the number range 
holder. 

6.29 Nevertheless, underlying control of wholesale call termination ultimately rests on 
control of the number allocation; hosted numbers may be moved between different 
hosting networks or, ultimately, a number range holder may move the numbers onto 
its own network. The intervention of a hosting CP can only occur with the 
authorisation of the number range holder and consequently wholesale call 
termination cannot occur without, directly or indirectly, the involvement of the number 
range holder.  

6.30 This indicates that the control of the number range plays an important role in the 
provision of wholesale call termination. Therefore, we consider that, as in MCT, the 
control of the number range is necessary in identifying the wholesale call termination 
service since it is a key element defining the individual network. 

6.31 Vodafone raised the concern that our proposed market definition could lead to 
uncertainty for ported calls. Under our consultation proposal, the wholesale call 
termination market is associated with the number ‘allocated by Ofcom’ (see 
paragraph 6.14 above). This definition was therefore unclear that the wholesale call 
termination services provided by the recipient CPs are also within the market. We 
have changed the product market definition to address this ambiguity, referring now 
to geographic numbers in the United Kingdom, and this is also reflected in our 
conclusion (see paragraph 6.51 below). 

6.32 We therefore conclude that the product market for our consideration of wholesale call 
termination is: 

“termination services that are provided by [named fixed communications 
provider] (CP) to another communications provider, for the termination of 
voice calls to United Kingdom geographic numbers in the area served by that 
CP.” 

6.33 Where ‘termination services’, as mentioned above, are considered to be:  

“the conveyance of all signals (including relevant control signals) required to 
terminate calls on a customer’s exchange line from the point in the network 
closest to the end customer’s point of connection to the network where those 
signals can be accessed by another CP.” 

                                                 
362 Fixed call termination differs from mobile call termination in some respects, because the former is 
provided at a fixed location. Nevertheless, the identification of the terminating operator in both fixed 
and mobile calls results from the number called and this is not affected by the differences between 
call routing for fixed calls and mobile calls. 
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Direct and indirect constraints 

6.34 Having established a candidate product market, we now consider whether the market 
definition should be widened to take into account possible substitute services. This 
analysis relies on the SSNIP approach, which we discussed in detail in Section 5 
(see paragraphs 5.39 to 5.41).  

6.35 We consider both direct and indirect constraints. A direct constraint is a wholesale 
substitute that limits wholesale price-setting – e.g. following a SSNIP, CPs may 
switch to potential wholesale alternatives.  

6.36 Indirect constraints are those that operate indirectly through the retail markets (from 
which wholesale demand is derived), whereby retail consumers may switch in 
response to a SSNIP and constrain wholesale prices (as described in paragraph 5.54 
above). The following services may act as indirect constraints: 

• Calls to mobile –the calling party could call the recipient’s mobile instead of 
his/her fixed geographic number. 

• Calls to VoIP – the calling party could call the recipient’s VoIP number. 

• Text-based forms of communication, such as short messaging services (SMS), 
email, etc. 

Direct constraints 

6.37 We consider that there are no material direct competitive constraints on a CP’s ability 
to set fixed termination rates (FTRs) above the competitive level. Once the 
originating CP’s subscriber has chosen to call a particular geographic number, the 
originating CP has no alternative to purchasing wholesale call termination from the 
CP controlling that geographic number. Likewise, there is no possibility for supply-
side substitution, for example, by using alternative services or number ranges, such 
as mobile or non-geographic number ranges. Competitors are physically unable to 
offer an equivalent wholesale call termination service as by definition the called party 
customer is connected to a single terminating network that provides termination to 
their number. 

Indirect constraints 

6.38 With respect to indirect competitive constraints, we do not believe that a SSNIP 
applied to wholesale call termination would be effectively constrained by retail 
demand-side substitution to any of the alternative services set out in paragraph 6.36 
above. We do not consider that at the retail level these are sufficiently close 
substitutes to be included in the relevant market for this review. 

6.39 Even in cases where consumers face an increase in the price of their fixed end-to-
end call following an increase in wholesale call termination, their decision to make a 
call to a fixed geographic number is unlikely to be affected.363 In particular, we 

                                                 
363 The majority of consumers (66%) rarely or never considered the price when making a call. 
Research undertaken for consultation on business and residential consumers (Jigsaw, on behalf of 
Ofcom, December 2012, page 28) 
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consider it is unlikely to lead to any significant proportion of consumers switching to 
calling the recipients’ mobile or VoIP number364. 

6.40 We have also considered whether non-geographic numbers could be an indirect 
constraint. EE raised the possibility of an alternative CP supplying a non-geographic 
number to a customer in response to a SSNIP. However, both the receiving party 
and the calling party would face different prices associated with making the call, and 
switching in this way would not provide the geographic significance that geographic 
numbers are designed to provide.365 Therefore the substitutability between these 
services would be limited for both parties.  

Wholesale call termination to non-geographic numbers 

6.41 Our candidate market is based on termination of voice calls to geographic numbers 
and we have expanded the market definition to include all geographic numbers held 
by a given CP. We note above that some CPs in response to our consultation 
suggested it may be appropriate to expand the market definition to include call 
termination to non-geographic numbers held by the same CP which we now 
consider. 

6.42 As with geographic calls, once the originating CP’s subscriber has chosen to call a 
particular non-geographic number, the originating CP has no alternative to 
purchasing wholesale call termination from the TCP hosting that non-geographic 
number.   

6.43 However, CPs face different competitive constraints when setting termination rates 
for calls to non-geographic numbers within their number ranges than they do for calls 
to geographic numbers. In contrast to calls to geographic numbers, calls to non-
geographic numbers are made to a service platform, where a number of features can 
be applied before the call is routed to the physical connection of the customer. This 
connection may be a fixed geographic number but may also be a mobile, 
international or another type of number, and multiple points of termination may be 
attached to a single non-geographic number. 

6.44 Typically, in the case of higher-priced calls (including calls to premium rate services), 
the TCP will pass some of the termination revenue to the service provider (SP) and 
this pays for the service being provided by the SP. In the case of lower-priced calls to 
non-geographic numbers, the TCP may not share the termination revenues with the 
SP but instead may reduce or waive the charges for hosting services that the SP 
would otherwise pay. 

6.45 SPs are sensitive to the termination rate that TCPs charge as this ultimately 
influences their ability to compete with other SPs. In fact, SPs can and do switch 
between TCP hosts on the basis of their competitive offerings, including their 
termination rates (we discuss the migration costs for SPs in Annex 10 of the 2013 
NGCS review366). In contrast to wholesale call termination to geographic numbers, 

                                                 
364 The Jigsaw report suggests an additional issue with VoIP (that may limit the benefit from not 
making the call to the geographic number) is that consumers see VoIP services as lower quality, or 
that they are more susceptible to variations in quality, than the fixed equivalents. 
365 Furthermore, in many cases, such as 03 numbers, issuing non-geographic numbers in this way 
would not be permitted under the telephone numbering plan.  
See Ofcom, The National Telephone Numbering Plan, December 2011 
http://stakeholders.ofcom.org.uk/binaries/telecoms/numbering/numplan201210.pdf 
366 Ofcom, “Simplifying non-geographic numbers”, paragraphs A10.66 to A10.153. 

http://stakeholders.ofcom.org.uk/binaries/telecoms/numbering/numplan201210.pdf
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TCPs will therefore be influenced by the preferences of their SP customers when 
setting termination rates to non-geographic numbers.  

6.46 In the light of the above, we consider that the conditions of competition for the 
provision of call termination to non-geographic numbers are not sufficiently 
homogenous with those present in call termination to geographic numbers.  
Consequently, we do not consider that the relevant market encompasses call 
termination to non-geographic numbers. 

6.47 We are considering the provision of services using non-geographic numbers in a 
separate review. As part of the review of non-geographic numbers, we consulted on 
proposals that would imply very significant changes to the way the non-geographic 
market operates. The 2013 NGCS review proposes to introduce a new tariff structure 
for the majority of non-geographic calls (in particular those that involve revenue-
sharing). We anticipate these changes will affect the market for non-geographic calls 
within the period of this narrowband market review. Therefore we do not consider this 
is an appropriate time to undertake a review of non-geographic call termination. We 
will consider whether any further review of the market for call termination to non-
geographic numbers is necessary once the NGCS review has been completed and 
any resulting proposals implemented. 

Geographic market definition 

6.48 As discussed in Section 5 (see paragraph 5.135 above), the purpose of geographic 
market definition in the context of a market review is to identify areas where 
competitive conditions are similar. If competitive conditions vary significantly between 
different areas, it may be appropriate to assess and address market power 
separately in these different areas. 

6.49 We conclude that the geographic extent of each market is defined as the area served 
by that CP within the United Kingdom. The competitive conditions a CP faces in 
providing termination services are not affected by the number of other operators in a 
particular geographic area since, as set out above, voice termination provided by one 
CP is not a substitute for termination provided by another.  

6.50 Consequently, the relevant geographic market is determined by reference to the area 
in which the CP provides termination services. 

Conclusion on market definition 

6.51 In the light of the above, we consider that the relevant product market is termination 
services that are provided by a CP to another CP, for the termination of voice calls to 
United Kingdom geographic numbers in the area served by that CP. Where 
‘termination services’ are considered to be the conveyance of all signals (including 
relevant control signals) required to terminate calls on a customer’s exchange line 
from the point in the network closest to the end customer’s point of connection to the 
network where those signals can be accessed by another CP. 

Market power assessment 

Proposals in the February 2013 consultation 

6.52 In the February 2013 consultation we proposed that each CP has SMP in wholesale 
call termination within the relevant market applicable to that CP. In reaching this 
proposal, we noted that each CP had 100% market share in its respective market 
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and that barriers to entry were high in these markets. We also rejected 
‘countervailing buyer power’ (CBP) as an effective constraint on the market power of 
CPs in their relevant fixed termination markets.  

Stakeholder responses to the February 2013 consultation 

6.53 Of the 35 responses to the February 2013 consultation, seven respondents explicitly 
agreed with our market power assessment for wholesale call termination. Three 
respondents (BT, Lanonxy Telecom Ltd and Virgin Media) did not elaborate further, 
while the other four respondents provided specific comments that we have 
summarised below. 

6.54 EE stated that it is appropriate for the market power assessment to follow the same 
approach for both fixed and mobile wholesale call termination. Vodafone agreed with 
the shift of the regulatory burden onto the range holder rather than the terminating 
network. []. H3G agreed with our market power assessment and highlighted the 
existence of absolute barriers to entry and that neither BT nor other CPs have 
sufficient power to counter an attempt by a terminating operator to raise FTRs above 
the competitive level.  

6.55 However, six respondents367 disagreed with our market power assessment. They 
argued that they do not have SMP in wholesale call termination. 4D Interactive Ltd368, 
[], Simwood eSMS Ltd369, [] and Lexgreen Services Ltd370 argued that their 
termination rate is effectively set by BT, and that, therefore, they do not have SMP in 
wholesale call termination on their number ranges. They argued that BT chooses the 
termination rate it has to pay to small CPs and the market prevents CPs from 
charging a termination rate significantly different to what BT charges other CPs, due 
to the availability of BT’s transit services.   

6.56 In relation to the finding of SMP for all wholesale call termination providers, []371, 
[] and [] added that they were small companies. We consider whether the size of 
companies could effectively constrain their market power in relation to termination on 
their number ranges in our discussion of CBP in paragraphs 6.75 to 6.80 below. 

Our analysis and conclusions 

6.57 In Section 5 (see paragraphs 5.158 to 5.164), we set out the process for assessing 
market power. In this review of wholesale call termination, we regard the following 
criteria as particularly relevant: 

• market shares (current and future); 

                                                 
367 4D interactive Ltd, Lexgreen Services Ltd, [], Simwood eSMS Ltd, [] and []. 
368 4D Interactive Ltd response to February 2013 consultation, March 2013. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-
2013/responses/4D_Interactive_Ltd.doc.pdf 
369 Simwood eSMS Ltd response to February 2013 consultation, page 1. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-
2013/responses/Simwood_eSMS_Limited.doc.pdf 
370 Lexgreen Service Ltd response to February 2013 consultation, April 2013, page 2. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-
2013/responses/Lexgreen_Services_Ltd.pdf 
371 [] response to February 2013 consultation, pages 1-2. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-
2013/responses/Name_Withheld_1.doc.pdf 

http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/4D_Interactive_Ltd.doc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/4D_Interactive_Ltd.doc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Simwood_eSMS_Limited.doc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Simwood_eSMS_Limited.doc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Lexgreen_Services_Ltd.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Lexgreen_Services_Ltd.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Name_Withheld_1.doc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Name_Withheld_1.doc.pdf
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• barriers to entry; and 

• countervailing Buyer Power (‘CBP’). 

6.58 As discussed in Section 5, market share is an indicator of market power in the 
relevant market. Although a high market share alone is not sufficient to establish 
SMP, it is unlikely that a firm without a substantial share of the relevant market would 
be in a dominant position. Very large market share is therefore generally taken as an 
indicator of SMP in a relevant market. However, it is also appropriate to consider 
whether there is the potential for entry into the market and whether CPs have 
sufficient countervailing buyer power to constrain any market power which may be 
identified.  

Importance of the ‘calling party pays’ arrangement 

6.59 For fixed geographic telephone calls, the United Kingdom telecommunications 
industry has a system whereby the calling party (and not the called party) pays the 
total price of the retail call.372 This is the calling party pays (CPP) principle and it has 
important implications. 

6.60 The implication is that the terminating CP has an incentive to raise the price of 
termination services that it charges other network operators, for at least two reasons. 
First, as the cost is not paid by their own customers, terminating CPs could raise the 
price that they charge for termination services to maximise the profitability of 
wholesale call termination. Second, a higher price of termination imposes a cost on 
rival networks.  

6.61 The calling party does not choose the CP for termination services so they are less 
able to constrain the price of the termination services offered by that CP. This results 
in terminating CPs being able to exert significant market power over originating CPs.  

Market share 

6.62 As discussed in Section 5 (see paragraph 5.163 above), the SMP Guidelines state 
that, in practice, single dominance concerns normally arise where market share is 
over 40%, and that in established case law, market share of over 50% is taken as 
evidence for the presumption of a dominant position. This presumption of dominance 
is rebuttable and a thorough and overall analysis is required before coming to a 
conclusion on the existence of SMP. 

6.63 Each number range holder has, by definition, 100% of the market for calls 
terminating to its numbers, thereby raising a presumption that it has SMP. However, 
we need to consider other aspects which may negate number range holders’ ability 
to exercise market power.  

Barriers to entry 

6.64 If there is scope for a third-party CP to enter the market for termination of calls to 
another CP’s number range, it is likely to undermine the SMP of the terminating CP. 
However, in relation to wholesale call termination, market entry could only occur if a 
terminating CP were to grant entry to another CP to terminate calls to its number 
ranges.  We consider that CPs are unlikely to have an incentive to give up their 

                                                 
372  Unless the called party accepts responsibility for payment, e.g. reverse charge calls. 
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monopoly on wholesale call termination to allow other CPs to terminate calls to their 
number ranges. This is an absolute barrier to entry. 

Countervailing buyer power (CBP) 

6.65 CBP is the degree of restraint that a purchaser is able to place on a seller by 
imposing an effective counter to any attempt by the seller to set prices appreciably 
above the competitive level. If the buyer is sufficiently important to the seller, the 
threat of the purchaser reducing its demand or purchasing from alternative suppliers 
may be sufficient to constrain any potential market power. We consider BT 
separately from other CPs given its unique position (i.e. the large volumes of call 
termination it purchases and, conversely, its own position as the largest provider of 
wholesale call termination). 

6.66 The EC discussed CBP in call termination, noting that a market definition of call 
termination on individual networks: 

“... does not automatically mean that every network operator has 
significant market power; this depends on the degree of any 
countervailing buyer power and other factors potentially limiting that 
market power.”373 

6.67 In order to rebut any presumption of SMP arising from very high market share, the 
buyer must be able to exert sufficient CBP that a seller is unable to act independently 
of its competitors, customers and consumers.  

Regulation that is relevant to our assessment of CBP 

6.68 Negotiations between market participants take place against a background of 
regulation (or threat of regulation). In undertaking an assessment of CBP, we must 
take into account regulation that will continue to exist throughout the period of the 
market review but which is independent of an SMP finding in the relevant market.374 
We consider that the following regulatory obligations are relevant:  

• Wholesale call origination obligations: the purpose of BT’s obligation to provide 
call origination services to other CPs is to stimulate competition in a range of 
markets downstream from wholesale call origination. This obligation weakens 
BT’s ability to threaten to cease purchasing wholesale call termination services 
from other CPs as consumers have the ability to switch to alternative providers of 
fixed calls if BT were to refuse to do so.375 A threat by BT to cease purchasing 
wholesale call termination is therefore unlikely to prove effective. 

                                                 
373 EC staff working document, explanatory note: Accompanying document to the EC 
Recommendation on Relevant Product and Service Markets within the electronic communications 
sector susceptible to ex ante regulation in accordance with Directive 2002.21.EC of the European 
Parliament and of the Council on a common regulatory framework for electronic communications and 
services, SEC(2007) 1483/2, 13 November 2007, p.25, 
http://ec.europa.eu/information_society/policy/ecomm/doc/library/proposals/sec2007_1483_final.pdf  
374 This is the modified Greenfield test which was endorsed by the Court of Appeal in its Judgement in 
the case of Hutchinson 3G v Office of Communications on Mobile Call Termination of 16 July 2009. 
Available at: http://www.catribunal.org.uk/237-645/1083-3-3-07-Hutchison-3G-UK-Limited.html  
375 In this review we are removing the existing CPS obligation on BT so that BT would no longer be 
required to provide CPS over lines provided by BT Retail. This is unlikely to have any impact on BT’s 
CBP as BT will still be required, under the general access condition (see paragraph 5.311 above), to 
provide wholesale call origination to other CPs for lines which it does not have the retail customer 

http://ec.europa.eu/information_society/policy/ecomm/doc/library/proposals/sec2007_1483_final.pdf
http://www.catribunal.org.uk/237-645/1083-3-3-07-Hutchison-3G-UK-Limited.html
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• BT’s end-to-end connectivity obligation: BT’s requirement to provide end-to-end 
connectivity reduces its CBP as it cannot refuse to purchase wholesale call 
termination when requested by a Public Electronic Communication Network 
(PECN)376 “where the terms and conditions offered by that PECN [provider] are 
reasonable”.377  

• Ofcom’s dispute resolution powers: as set out above, both the wholesale call 
origination obligations and the end-to-end connectivity obligations act as a 
constraint on BT’s ability to exercise CBP.  Ofcom’s dispute resolution powers 
provide a further constraint in this regard by allowing timely intervention in the 
event that BT did not comply with those obligations. 

6.69 These regulatory obligations affect the CBP of BT when negotiating FTRs with other 
CPs. The impact and details of these individual obligations are described in further 
detail in the 2009 wholesale narrowband review.378  

Assessment of CBP 

6.70 The CBP that each CP has when negotiating with every other provider will vary to 
some extent. A detailed analysis of every bilateral negotiation would be extremely 
difficult to carry out in practice.379 In the following paragraphs, we discuss why 
purchasers of wholesale call termination services are unlikely to have sufficient CBP 
to negate the market power of individual CPs, each of which are monopoly providers 
of wholesale call termination. Our analysis takes into account a relevant Court of 
Appeal judgement380 which sets the evidential threshold required for any finding of 
CBP to be sufficient to constrain any SMP that a terminating operator may have. 

BT 

6.71 As the largest holder of geographic numbers381 and the CP whose network 
terminates the majority of geographic retail calls382, it is appropriate to consider 
initially whether BT’s monopoly in wholesale call termination is offset by the 
countervailing buyer power of the purchasers of its wholesale call termination 
services.  

                                                                                                                                                     
relationship for. Therefore consumers will still be able to switch to alternative providers of fixed calls if 
BT were to refuse to purchase wholesale call termination from some CPs (particularly given that most 
consumers now purchase calls with access from the same CP anyway). 
376 A PECN is a network used to provide electronic communications services to the public. 
377 Ofcom, End-to-end connectivity (statement), 13 September 2006, see paragraphs 1.5 and 3.53 for 
a summary of the access-related condition. 
http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/statement.pdf  
378 Ofcom, “Review of the fixed narrowband services wholesale markets”, 19 March 2009, paragraph 
7.50-7.58, page 92-93, 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/fnwm.pdf  
379 We discuss the difficulty of doing this in the 2011 MCT Statement, paragraph 4.71, page 77-78.   
380 Hutchinson 3G UK Limited v Office of Communications (Mobile Call Termination), Court of Appeal, 
Case no. C1 2008/1932, EWCA Civ 683, 16 July 2009,  
http://catribunal.org/files/CofA_Judgment_1083_H36_16.07.09.pdf 
381 Data from our quarterly telecommunications update indicates that BT held a 46.3% market share 
of retail fixed lines (a proxy for the amount of number ranges in use) in Q1 2012, down from 50.1% a 
year earlier. The CP with the next largest retail share in Q1 2012 was Virgin Media with 14.1%. 
382 In the financial year 2011/2012, approximately 70% of calls to UK fixed geographic numbers were 
terminated on the BT network. This was calculated by summing BT’s (fixed) call termination and 
comparing to total retail call volumes to fixed numbers (we have assumed that the number of minutes 
of international calls received by FCPs is equal to those dialled by United Kingdom fixed line 
consumers). 

http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/fnwm.pdf
http://catribunal.org/files/CofA_Judgment_1083_H36_16.07.09.pdf
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6.72 Given BT’s importance in the market, we consider that other CPs have very little CBP 
when negotiating to purchase wholesale call termination from BT as they require 
BT’s termination service in order to offer a credible service to their customers who 
expect to be able to contact any other consumer irrespective of which CP they are 
contracted with. This implies that, in the absence of regulation, we would not expect 
other CPs to have sufficient CBP to negate BT’s SMP.  

6.73 As with fixed CPs (FCPs), mobile CPs (MCPs) require termination on the BT network 
to offer a credible service to customers. Given that the four largest MCPs are of a 
large scale relative to non-BT FCPs, MCPs may be able to exert CBP against BT by 
threatening not to interconnect or to raise wholesale mobile call termination rates to 
BT if they believed BT rates to be too high. However, MCPs are subject to network 
access obligations and cost-based regulation and therefore the scope for MCPs to 
engage in such activity is negligible.   

6.74 Therefore, we consider that other fixed and mobile CPs do not have sufficient CBP to 
negate BT’s SMP in the market for wholesale call termination. 

Other CPs (i.e. non-BT CPs) 

6.75 Despite being of a smaller scale, we consider that there are commercial and 
regulatory reasons why CPs have SMP when negotiating FTRs with BT. BT, as the 
largest holder of geographic numbers, is an essential trading partner for CPs wishing 
to offer a retail service. However, BT’s ability to refuse purchase of wholesale call 
termination from other CPs is limited by regulation.  BT’s end-to-end connectivity 
obligation (see paragraph 6.68 above) requires BT to purchase wholesale call 
termination from CPs at reasonable rates. BT is therefore limited in its ability to force 
lower FTRs from smaller CPs (for example by refusing to open the number ranges of 
that CP).  

6.76 We also consider that in the absence of SMP regulation it is unlikely that non-BT CPs 
have strong CBP in relation to each other. This is because CPs have the option of 
either directly interconnecting with the terminating CP and so negotiating the FTR 
bilaterally, or transiting their traffic via BT for a fee and effectively allowing BT to 
negotiate the FTR on their behalf. This is consistent with our analysis in the 2011 
MCT Statement where we concluded that the overwhelming majority of CPs are 
unlikely to have sufficient CBP to negate the market power of others. 383 

6.77 In the absence of regulation restricting FTRs, larger CPs are unlikely to refuse to 
purchase termination from smaller CPs, even if those CPs increase their termination 
rates. This is because they have an incentive to be able to provide termination to all 
UK number ranges to their own customers. Furthermore, some large CPs also enter 
wholesale call termination contracts with other CPs that have as part of the 
agreement a commitment to be able to terminate to all UK geographic number 
ranges. Such contracts would restrict the ability of relevant CPs to refuse to purchase 
wholesale call termination to any UK number ranges. 

6.78 Furthermore, larger CPs might not have a sufficient incentive to enter negotiations 
with smaller CPs due to the materiality of individual contracts with the aim of securing 
lower termination rates. Indeed, some larger CPs have raised concerns regarding 
enforcement of the current regulatory regime (see paragraph 6.97 below). 

                                                 
383 Ofcom, “Wholesale mobile voice call termination - statement”, 15 March 2011, paragraph 4.82-
4.92, page 80-81, http://stakeholders.ofcom.org.uk/consultations/mtr/statement  

http://stakeholders.ofcom.org.uk/consultations/mtr/statement
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6.79 A few small CPs have indicated to us in response to the February 2013 consultation 
that BT sets their FTRs and argue that this indicates they do not have SMP in 
wholesale call termination. This is likely to reflect the fact that in the current market, 
the FTRs that CPs pay are subject to regulation; specifically, the condition that their 
FTRs are fair and reasonable. We have also published guidance that rates that are 
symmetric to BT’s are likely to be fair and reasonable.384  As a major purchaser of 
termination, BT is likely to reflect this regulatory position in agreements with small 
CPs. 

6.80 Finally, even under the circumstances that a small number of very large CPs were 
able to negotiate lower FTRs from smaller CPs, there is no mechanism to transmit 
such lower termination rates to separate bilateral agreements with other non-BT CPs 
which do not possess CBP. This means that all CPs would be able to charge 
excessive FTRs in at least some of their contracts. 

6.81 In the light of the above conclusions, we do not consider that considerations of CBP 
are sufficient to counter a finding of SMP with respect to the supply of wholesale call 
termination services by non-BT providers. We therefore conclude that each CP has 
SMP in the market for wholesale call termination to its number range.  

Competition concerns  

6.82 We have identified three main competition concerns in relation to CPs having SMP in 
the market for wholesale call termination in the absence of ex ante regulation: 

• CPs would have the ability to refuse access to termination services. This could 
reduce the ability of other CPs to offer their customers end-to-end calls to all 
geographic numbers in the United Kingdom and, in turn, restrict competition in 
the provision of retail offers; 

• CPs would be able to effectively price discriminate between other CPs by setting 
higher charges for some CPs than others, in particular where a wholesale 
provider of termination services favours its own downstream retail operation. This 
could lead to a situation where the market is distorted and some otherwise 
efficient operators may be forced to set retail prices higher than if FTRs were set 
at cost, or face a competitive disadvantage vis-a-vis the CP setting the FTR; and 

• CPs would be able to set excessive prices for wholesale call termination. Even if 
the excess profits that CPs might earn from charging excessive FTRs are passed 
on to their consumers via the “waterbed effect” 385, CPs with a greater volume of 
inbound calls per customer and/or a higher termination rate would be able to 
compete more aggressively for retail subscribers.  

6.83 These competition concerns would be likely to lead to consumer choice being limited 
or distorted by higher retail prices for some services resulting from increased 
termination rates. Furthermore, these concerns could lead to monopoly pricing and 
therefore result in an under-consumption of calls compared to if termination was 

                                                 
384 Ofcom, Fair and reasonable charges for fixed geographic call termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf 
385 In more technical terms, the ‘waterbed effect’ (which refers to the situation where a change in one 
set of prices leads to changes in prices in a different part of the market) is unlikely to be 100% 
complete. Paragraphs 7.44 to 7.54 of the 2011 MCT Statement discuss the waterbed effect (including 
the empirical evidence) in the mobile sector.   

http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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priced at cost. To address these concerns, we have decided to impose a number of 
remedies on CPs that offer wholesale call termination services.  

Remedies  

Proposals in the February 2013 consultation 

6.84 In the February 2013 consultation, we proposed the remedies shown in Table 6.2 
below. 

Table 6.2: Summary of the proposed remedies for wholesale call termination  

BT obligations Obligations for all other CPs with 
SMP in the provision of wholesale 

call termination services (including 
KCOM)386 

• Requirement to provide network access on 
reasonable request  

• Requirement not to unduly discriminate 

• Charge control 

• Requirement to publish a reference offer 

• Requirement to notify charges 

• Requirement to notify technical information 

• Cost accounting 

• Accounting separation 

• Requirement to provide network 
access on reasonable request387  

• Requirement to notify charges 

 

Stakeholder responses to the February 2013 consultation 

BT obligations 

6.85 Of the 35 respondents, eight provided comments relating to our proposed remedies 
for BT in wholesale call termination.  

6.86 Five respondents agreed with our proposals. However, three respondents – BT, 
Virgin Media and EE – suggested changes to some of the proposed remedies. 

6.87 In commenting on the proposed requirement not to unduly discriminate for wholesale 
call termination, BT referred to the arguments it made in relation to this requirement 
for wholesale call origination. In particular, BT referred to its ability to discriminate on 
the basis of different retail bundles. It is not clear how these arguments would apply 
to wholesale call termination, and BT did not elaborate on this point.  We are 
therefore unable to respond to BT’s point in this document. 

6.88 We now summarise the main issues raised in these responses concerning the 
remaining specific remedies proposed for BT in wholesale call termination.  

                                                 
386 For a full list of relevant CPs, see Annex 6 (schedule 3). 
387 This includes fair and reasonable terms, conditions and charges with guidance, as discussed in 
paragraphs 6.124 to 6.133. 
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Requirement to provide network access on reasonable request  

6.89 Two respondents – BT and Virgin Media – commented on the requirement to provide 
network access on reasonable request. BT agreed with this requirement, but Virgin 
Media raised concerns about the exclusion of BT’s charges from the fair and 
reasonable obligation.  In particular, Virgin Media argued that an access condition 
that requires charges to be set on a fair and reasonable basis can provide additional 
and important protection above and beyond that offered by a charge control. In 
particular, where a control covers a specified service, a generic condition applying 
across a market will ensure regulatory reassurance for all services, including new 
services introduced to the market. We have discussed the benefit of maintaining a 
fair and reasonable condition on charges alongside a charge control in Section 5 
(see paragraphs 5.327 above). The same analysis applies in relation to wholesale 
call termination. 

Requirement to notify charges 

6.90 Three respondents – BT, Vodafone and EE – commented on the requirement to 
notify charges. Vodafone agreed that a 56 day notice period allows sufficient time for 
any changes to be cascaded through the supply chain but raised concerns over BT’s 
Standard Interconnect Agreement (SIA) as set out in paragraph 5.248 above. EE 
argued that the notification period should not be reduced from 90 days to 56 days. It 
argued that with a notice period of 56 days it would incur some commercial risk due 
to limited resources.388  

6.91 As for wholesale call origination (see paragraph 5.247) BT was in favour of the move 
from a 90 to a 56 day notification period and considered it a step in the right direction 
towards its aim of 28 days. 

6.92 We provide our conclusions in relation to the requirement to notify charges in 
paragraph 6.180 below: where relevant, referring to where we consider these issues 
in Section 5. 

Cost accounting and accounting separation 

6.93 Three respondents – BT, EE and Virgin Media – commented on the cost accounting 
and accounting separation obligations. BT set out concerns regarding these 
obligations in relation to wholesale call origination (see paragraph 5.252 onwards), 
and referred to those concerns as being relevant for wholesale call termination. It 
argued that the proposal to use pure long run incremental costs (LRIC) in the cost 
model for wholesale call termination had implications for cost reporting in the 
published Regulatory Financial Statements (RFS). It argued that the publication of 
fully allocated cost (FAC) information based on a top down model is misleading to 
users of the RFS, due to the use of a bottom up model in setting the network charge 
control (NCC). We consider that our view of these arguments set out in relation to 
wholesale call origination (see paragraph 5.410 onwards for both cost accounting 
and accounting separation) are also relevant for wholesale call termination. 

6.94 EE argued that purchasing CPs should still be able to understand the extent to which 
individual prices are related to costs and that removal of cost information will tend to 
lead to more disputes being referred to Ofcom over time. Virgin Media noted that the 
reported LRIC figures remain an “important metric” and that the incremental effort 

                                                 
388 EE stated that it is faced with limited human, financial and IT resources to monitor and implement 
wholesale and retail price changes. 
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required by BT to publish these figures is not significant.389 We note that, in 
responding to this requirement, EE and Virgin Media referred to the same arguments 
that they had provided in relation to this obligation for wholesale call origination, and 
consider our views of these arguments in relation to wholesale call origination (as set 
out in paragraph 5.405 onwards for cost accounting and paragraph 5.421 onwards 
for accounting separation) are also relevant for wholesale call termination (i.e. 
particularly that the relevance of such cost accounting data is limited due to the price 
regulation basis).    

6.95 We provide our conclusions in relation to cost accounting and accounting separation 
in paragraphs 6.193 to 6.195 and 6.207; where relevant, referring to where we 
consider these issues in Section 5 (wholesale call origination).  

Charge control – removal of cost orientation 

6.96 BT, Vodafone and Virgin Media commented on the proposal to remove cost 
orientation. BT agreed with the removal of the cost orientation obligation. Vodafone 
agreed, stating that “where charge controls or baskets are placed on single services, 
as in the case of call origination and termination, the cost orientation obligation is less 
important”.  Virgin Media stated that it understood the decision in relation to 
wholesale call termination given that Ofcom is proposing that charges should be 
aligned with LRIC.  We discuss the removal of the cost orientation requirement in 
paragraphs 6.110 - 6.114 below. 

Non-BT obligations 

6.97 Nine respondents agreed with our proposed remedies for non-BT CPs. However, 
Vodafone raised some concerns about our willingness to enforce compliance for 
small CPs. It noted that small CPs may claim not to have SMP (despite being 
designated as such by Ofcom) and that CPs would be unlikely to bring a dispute 
against them, given the limited commercial value of doing so. Vodafone considered 
that this might lead to a case where smaller CPs could raise termination rates in the 
knowledge that a dispute is unlikely to be brought against them.390 We consider the 
effectiveness of our Fair and Reasonable (F&R) Guidance and our enforcement 
approach in paragraph 6.129 below. 

Our analysis and conclusions  

6.98 Before setting out the specific remedies, we first discuss the regulatory context and 
our approach to setting these remedies.  

6.99 Consistent with the regulatory framework for electronic communications, and United 
Kingdom domestic legislation, our regulation in this review aims to address relevant 
risks of adverse effects arising from price distortion as a result of SMP in wholesale 
call termination. In particular, our aim is to set conditions that promote efficiency and 
sustainable competition and confer the greatest possible benefits on end-users of the 
relevant services. 

6.100 Our regulation must also be consistent with our general duties. In particular, the 
obligations that we impose must be transparent, proportionate, consistent and 
targeted only at cases where action is needed. Our remedies take utmost account of 

                                                 
389 Virgin Media response to the February 2013 consultation, April 2013. 
390 Vodafone response to the February 2013 consultation, March 2013, page 13. 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Vodafone.pdf 

http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Vodafone.pdf
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the 2009 EC Recommendation, and we explain how we have done this in Section 8 
(regarding our choice of cost base) and Section 9 (regarding our model) as well as in 
Annex 5 and Annex 6. 

6.101 As a result of its large access network and holding of number ranges, we consider it 
necessary to treat BT differently to other CPs when considering which remedies to 
impose. This is because the distortions of competition resulting from BT engaging in 
the activities set out above are likely to be greater than the distortions which might 
result from such actions taken by other CPs.  

Our approach to the regulation of BT’s provision of wholesale call termination 

6.102 In this section we set out the remedies imposed on BT in order to address our 
competition concerns. We have decided that Option 2 is the appropriate choice from 
the following options for remedies: 

• Option 1: network access, non-discrimination and transparency remedies; and 

• Option 2: price controls in addition to network access, non-discrimination and 
transparency remedies. 

Option 1 (network access and non-discrimination obligations) 

6.103 As discussed above (see paragraph 6.82 above), BT could restrict access to other 
CPs, either by offering wholesale call termination on unfair terms or by refusing to 
supply it. To address this concern, we are imposing a general network access 
condition on BT, which requires requests made for network access to be 
‘reasonable’, and BT must provide such network access on fair and reasonable terms 
and conditions. 

6.104 We do not believe that an obligation to provide network access is sufficient on its 
own. Absent regulation, BT would also have a strong incentive to discriminate in 
favour of its own retail businesses, by offering more favourable terms which would 
give them a competitive advantage over third-party CPs. Therefore we are also 
imposing regulation on BT to ensure that it does not unduly discriminate between its 
own internal use of wholesale call termination and rival CPs. 

6.105 To ensure that this requirement is effective, we are also imposing a series of 
obligations designed to deliver transparency of information: a requirement to publish 
a reference offer and a requirement to notify charges. Without these obligations, BT 
could change products or pricing with insufficient notice to its wholesale customers 
and thus discriminate in favour of its retail divisions. 

6.106 We also consider it necessary to retain an accounting separation requirement on BT 
in order to allow Ofcom, and third-parties, to monitor its activities to ensure that it 
does not discriminate in favour of its own downstream business.  

Option 2 (i.e. Option 1 plus price controls) 

6.107 While we believe these general remedies under Option 1 to be important and 
necessary, we do not expect them to be sufficient. This is because BT would still 
have the ability to increase the price of this service. If BT increased the price of 
wholesale call termination, CPs would have no option but to purchase this service at 
the price quoted by BT. Such a price rise would therefore be detrimental to the ability 
of other CPs to compete at the retail level.  
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6.108 Therefore while the remedies proposed under Option 1 may provide some constraint 
on BT, we do not consider that this would be sufficient to constrain BT’s ability to set 
prices for wholesale call termination above the competitive level. Therefore, to 
address this concern, we have decided to augment the general remedies described 
in Option 1 by also imposing a pricing remedy.  

6.109 In our view a cost-based price remedy would be appropriate to ensure charges 
reflect the costs of an efficient operator, as a proxy for the level of charges which 
could be expected in a competitive market. There are a number of price remedies 
available to achieve this objective, including charge controls and cost orientation. We 
have considered in Section 8 what cost standard is appropriate to determine the 
efficient level of costs for the United Kingdom market when setting cost-based 
regulation. We conclude to use LRIC which is consistent with the 2009 EC 
Recommendation. 

6.110 In the light of this, we do not believe that cost orientation (or another form of price 
control such as a safeguard cap or fair and reasonable charges condition) would be 
an appropriate form of price control in wholesale call termination markets.391 This is 
because cost orientation, as previously used, sets DLRIC as a floor and allows prices 
up to DSAC, and a safeguard cap would typically be based on an RPI-RPI or RPI-0 
cap from current prices, which are based on LRIC+. A fair and reasonable charges 
condition would also require guidance. Therefore all three require guidance and/or 
setting based on appropriate benchmarks or relevant cost data, and while we could 
try to provide such guidance in line with our LRIC cost-base decision, it would be 
difficult to do this with sufficient regulatory certainty absent a cost model. We 
therefore believe that a charge control is the most appropriate remedy for BT’s call 
termination. 

6.111 A charge control would address the risk of BT setting excessive prices for wholesale 
call termination. It would also provide certainty for purchasers of BT’s wholesale call 
termination services in that the maximum price which they could be charged would 
be transparent for the period of the review. Furthermore, a charge control would 
provide BT with an incentive to improve its efficiency as any cost reductions resulting 
from efficiency improvements beyond those included in the charge control would be 
retained by BT.392 A charge control with transparent, easy to monitor compliance 
conditions can help ensure that BT does not abuse its dominant position to the 
detriment of other CPs and, ultimately, consumers. 

6.112 The appropriate cost-base to use for the charge control is considered further in 
Section 8 where we have concluded to set FTRs on the basis of LRIC.  

6.113 We have also considered whether, in addition to the charge control on wholesale call 
termination, additional pricing remedies are required. In particular, we have 
considered whether we should require charges to be fair and reasonable (as part of 

                                                 
391 We have recently published a consultation reviewing cost orientation which sets out at a general 
level the factors we are likely to consider in deciding whether and which price remedy is appropriate, 
and if we consider a cost orientation obligation is necessary, the form this obligation should take. We 
consider in particular how the use of a cost orientation obligation may relate to our use of charge 
controls.  Ofcom, cost orientation review, 5 June 2013 
http://stakeholders.ofcom.org.uk/consultations/cost-orientation/  
392 Under our preferred method of charge control regulation (RPI +/- X), the dominant CP is 
incentivised to increase its efficiency, thereby imitating the effect of a competitive market. If the firm 
can reduce its costs below the level expected when the cap was set, then the firm retains the 
increased profits, at least for the period the control is in place.   

http://stakeholders.ofcom.org.uk/consultations/cost-orientation/


Review of the fixed narrowband services markets 
 

163 

the network access condition) and/or subject to a cost orientation obligation, but have 
concluded these additional remedies are not necessary or proportionate: 

a) Fair and reasonable – as with wholesale call origination, for those services within 
the charge control, we consider the overall control is sufficient to address our 
competition concerns and provide regulatory certainty. If there were services not 
covered by the charge control, or there was reasonable potential for new services 
to be provided outside the scope of the charge control, a fair and reasonable 
charges condition may be relevant. However, we do not consider this to be the 
case for wholesale call termination for similar reasons to those in relation to 
wholesale call origination, discussed in paragraph 5.327. In addition, the 
requirement for charges to be both “fair and reasonable” and compliant with the 
charge control could lead to regulatory uncertainty for both BT and purchasers of 
wholesale call origination. Therefore we exclude the requirement to provide 
services at fair and reasonable charges from the network access condition. 

b) Cost orientation - the charge control uses a cost model based on hypothetical 
NGN operator, and so requiring BT to simultaneously comply with this and a cost 
orientation obligation based on its own costs could be incompatible and lead to 
regulatory uncertainty. 

6.114 In addition to the charge control, we are imposing on BT cost accounting and 
accounting separation remedies. The specific obligations we are imposing and the 
reasons for doing so are set out in detail below (see paragraphs 6.193 onwards). 

Our approach to the regulation of non-BT CPs’ (including KCOM) provision of 
wholesale call termination 

6.115 Before we consider the appropriate approach to regulating non-BT CPs, we first 
consider KCOM. While we have previously treated KCOM in a different manner to BT 
and other CPs, we have now decided that it is appropriate to treat KCOM in the same 
manner as all other CPs (other than BT) in the market for wholesale call termination 
in this review. We do not consider that KCOM’s network in the Hull area gives it any 
more (or less) market power than other non-BT CPs in the provision of wholesale call 
termination services. Therefore we consider that the distortions of competition 
resulting from KCOM engaging in the activities set out in paragraph 6.82 above to be 
similar to that which might result from such actions taken by other non-BT CPs. As 
with other non-BT CPs, we consider it appropriate to treat BT differently to KCOM for 
the reasons set out in paragraph 6.101 above.  

6.116 In the light of this, we now set out the potential options for remedies as discussed in 
the consultation, before concluding on the remedies to be imposed on non-BT CPs 
(including KCOM) in order to address our competition concerns (set out above in 
paragraphs 6.75 to 6.82). 

6.117 We consider the following options for remedies: 

• Option 1: general access remedies on fair and reasonable terms and conditions; 

• Option 2: other price controls in addition to the general access remedies; and 

• Option 3: general access remedy on fair and reasonable terms, conditions and 
charges, with guidance 
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Option 1 (access obligation: fair and reasonable terms and conditions) 

6.118 As discussed above (see paragraph 6.82), in the absence of regulation, some CPs 
would have both the incentive and ability to restrict access to their wholesale call 
termination services to other CPs. This could in turn distort or restrict competition in 
the provision of retail offers. An access obligation would require non-BT CPs to 
provide network access on reasonable request on fair and reasonable terms and 
conditions.   

6.119 However, non-BT CPs would still have the ability to increase the price of this service, 
or engage in price discrimination, which would impact the ability of other CPs to 
compete at the retail level. If a given CP increased the price of the wholesale call 
termination service that it offers, other CPs have no choice but to purchase this 
service at the increased price. We therefore do not believe that access on fair and 
reasonable terms and conditions would be sufficient to address our competition 
concerns in relation to these markets. 

Option 2 (i.e. Option 1 plus other price controls) 

6.120 In addition to Option 1, we could also introduce specific price control remedies. There 
are a number of price remedies available to address the identified competition 
concerns in relation to these markets, including charge controls and cost orientation. 
As set out in relation to BT, a charge control would have the advantage of ensuring 
that non-BT CPs could not price excessively for wholesale call termination, and could 
also be designed to allow the additional benefits, in relation to non-BT CPs, as 
outlined in paragraphs 6.111 above. 

6.121 However, a charge control is likely to require an assessment of the costs of up to 171 
CPs to ensure that these networks did not have costs that would represent 
objectively justifiable deviations from symmetry. Such an exercise is likely to be very 
costly, in terms of time and resources for us and the smaller CPs in question. For 
example, the implementation of the control could require significant information 
gathering from smaller CPs. This could represent a significant resource cost in 
relation to the size of most of the affected CPs. These regulatory costs on non-BT 
CPs are therefore likely to be disproportionate since they would be high relative to 
termination revenues for a large number of CPs and, ultimately, this cost would be 
borne by consumers.  

6.122 We have also considered whether a cost orientation obligation could be an 
appropriate form of price control for regulating the FTRs of non-BT CPs. However, 
cost orientation as generally applied within the United Kingdom would not be 
consistent with our proposal to calculate BT’s charge control on the basis of LRIC 
costs (nor with the 2009 EC Recommendation). This is because cost orientation as 
applied in the United Kingdom has allowed flexibility in pricing in the range between 
(adjusted) incremental and stand alone costs – which would not ensure symmetry of 
FTRs at LRIC. Cost orientation for non-BT CPs, as generally applied in the United 
Kingdom, might also be considered discriminatory against BT. This is because it 
might allow non-BT CPs to charge rates that were higher than BT’s without there 
being a difference in their cost base.  

6.123 We also consider that a price control or cost orientation obligation would not be 
proportionate in these markets, where we have identified an alternative means of 
achieving our regulatory objectives that would be less onerous for those subject to 
the obligation (see Option 3 below). 
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Option 3 (i.e. Option 1 with fair and reasonable charges plus guidance) 

6.124 This access obligation would require non-BT CPs to provide network access on 
reasonable request on fair and reasonable terms, conditions and charges. We would 
also provide guidance on our likely interpretation of fair and reasonable charges in 
the event of a dispute.  

6.125 Since 2003,393 the United Kingdom has regulated non-BT fixed termination services 
by: 

a) setting a charge control on the incumbent operator, i.e. BT;  

b) setting an SMP condition on each other operator to ensure that wholesale call 
termination services’ prices are fair and reasonable –  today, there are 171 
smaller providers of wholesale call termination in the United Kingdom; and 

c) industry guidance on interpreting “fair and reasonable”: in April 2011, Ofcom 
published guidance that FTRs that are no higher than the BT controlled rates 
(symmetric) will be presumed to be reasonable (‘F&R Guidance’). Previously, 
CPs relied upon industry based agreements (‘Reciprocity Agreements’).394   

6.126 Under the F&R Guidance, higher FTRs are not exhaustively excluded but, in 
resolving disputes concerning FTRs, Ofcom would set higher rates only in limited 
circumstances. Since the publication of the 2011 Fair and Reasonable Statement, no 
disputes concerning FTRs have been referred to Ofcom. 

6.127 This approach reflects the EC’s Explanatory Note for the 2009 EC Recommendation. 
The 2009 EC Recommendation recognises that there may be objective cost 
differences outside the control of the operators which would justify a deviation from a 
single efficient cost level. The EC indicates that, in fixed networks, no such objective 
differences have been identified, although the 2009 EC Recommendation does not 
exclude this possibility.  

6.128 Ofcom has also not, at this stage, identified any objective differences in fixed 
networks.  However, in line with the 2009 EC Recommendation, we have left open 
the possibility that operators may have objective cost differences outside their control 
which would justify a different approach by indicating this in our guidance.  Under this 
F&R Guidance, individual operators must justify any deviation from the charge 
controlled rates in line with the 2009 EC Recommendation and the guidance.  

6.129 This approach has led to FTRs in the United Kingdom which are symmetrical. 
Compared with an approach of setting a charge control on each of the 171 operators, 
this approach better meets the requirement of proportionality (it is less intrusive but 
addresses our competition concerns and policy objectives equally effectively) and 
efficiency (it avoids incurring the increased costs of additional market analysis and 
regulatory compliance associated with the imposition of charge control or cost 
orientation obligations which we consider would be disproportionate as they would be 
high relative to termination revenues for most CPs, and would ultimately be borne by 

                                                 
393 Ofcom, Review of fixed geographic call termination markets, 28 Nov 2003 
http://stakeholders.ofcom.org.uk/binaries/consultations/750148/Eureviewfinala1.pdf 
394 The Reciprocity Agreement was renewed periodically, and the last one expired in September 2009 
https://www.btwholesale.com/pages/static/Library/Pricing_and_Contractual_Information/Reciprocity_/i
ndex.htm  

http://stakeholders.ofcom.org.uk/binaries/consultations/750148/Eureviewfinala1.pdf
https://www.btwholesale.com/pages/static/Library/Pricing_and_Contractual_Information/Reciprocity_/index.htm
https://www.btwholesale.com/pages/static/Library/Pricing_and_Contractual_Information/Reciprocity_/index.htm
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United Kingdom consumers). This approach, as applied in relation to mobile call 
termination since April 2011, has also achieved symmetry in MTRs.395 

6.130 In the light of the success of this approach in the fixed and mobile termination 
markets, we consider that an obligation to provide access on fair and reasonable 
terms, conditions and charges, in conjunction with guidance on fair and reasonable 
FTRs will be effective and proportionate. 

6.131 Part of this approach relies on transparency in the market for wholesale call 
termination rates. We are therefore imposing a requirement for CPs to notify charges. 
This should enable us, and third parties, to check compliance with this requirement 
and our guidance. 

6.132 In a case where a small CP, which we have designated to have SMP, claims not to 
have SMP in the market for wholesale call termination and subsequently sets its FTR 
above the benchmark rate396 we would expect other CPs to notify us of this situation.  
Compared with an approach of monitoring the rates of all 171 operators, this 
approach better meets the requirement of proportionality and efficiency as discussed 
in paragraph 6.129 above. Each CP will be more aware of what it is being charged 
for wholesale call termination than we will. Therefore CPs can inform us of rates that 
are higher than the benchmark rate much more easily than we can seek them out. 
Furthermore, there is a deterrent effect from raising a dispute against a small CP, i.e. 
raising a dispute will deter other small CPs from also charging a rate above the 
benchmark. Therefore even if there was limited direct value (to a CP) for raising a 
dispute against one small CP, there is a significant indirect value from deterring many 
small CPs.  

6.133 We do not consider that the ability of non-BT CPs to favour their own vertically 
integrated retail businesses is significant to the extent that it might lead to competitive 
distortions.397 We consider that, currently, this also holds true in relation to KCOM. 
While in the absence of regulation, CPs other than BT (including KCOM) could offer 
call termination at high prices, we consider that this concern is appropriately 
addressed by the imposition of a fair and reasonable obligation. We consider that, 
given the above, such an obligation appropriately addresses our competition 
concerns in relation to CPs other than BT, including KCOM. Therefore we do not 
consider it necessary to impose a no undue discrimination obligation on non-BT CPs. 

6.134 For these reasons we consider Option 3 to be appropriate. A summary of the 
remedies we have decided to impose can be found in Table 6.1 above. We now 
discuss each specific condition in relation to the relevant legal tests for imposing 
such conditions. 

Conditions which will be imposed on BT 

6.135 We now set out the specific remedies we have decided to impose on BT and the 
relevant legal tests associated with them. 

                                                 
395 Wholesale mobile call termination: Guidance on dispute resolution in relation to fair and 
reasonable charges 
http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/guidance.pdf 
396 As discussed by Vodafone in its response to the February 2013 consultation, page 13. 
397 This is the same position as in the 2009 Market Review. See Paragraph 6.31,Ofcom, Review of 
the fixed narrowband services wholesale markets: Further statement on wholesale transit markets 
and remedies in the wholesale call termination market, February 2010, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/state
ment.pdf 

http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/guidance.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
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Requirement to provide network access on reasonable request  

6.136 Ofcom has decided to retain the condition requiring BT to meet reasonable requests 
for network access in the wholesale call termination market. Section 87(3) of the Act 
authorises Ofcom to set SMP services conditions requiring the dominant provider to 
provide network access as it may, from time to time, direct. These conditions may, 
pursuant to section 87(5), include provision for securing fairness and reasonableness 
in the way in which requests for network access are made and responded to, and 
that conditions are complied with within the periods and at the times required. 

6.137 When deciding upon the conditions to impose, we had regard to the six factors set 
out in section 87(4) of the Act, including, inter alia, the technical and economic 
viability of installing other competing facilities and the feasibility of the proposed 
network access. 

Aim of regulation 

6.138 This remedy is designed to promote competition in downstream markets by requiring 
providers with SMP to provide wholesale access to their network facilities. In the 
absence of such a requirement, BT could refuse to provide access to its network or 
could do so on unreasonable terms. As a result of this, customers with services from 
a CP other than BT may not be able to connect with customers on the BT network. 
As BT terminates the largest number of calls on its network, this would likely have a 
material effect on competitors and consumer choice.  

The condition 

6.139 The condition requires requests made to BT for access to be ‘reasonable’ requests. 
The condition also requires BT to provide network access in response to such a 
reasonable request and that access should be provided on fair and reasonable terms 
and conditions (excluding charges). 

6.140 We exclude the requirement to provide services at fair and reasonable charges from 
the condition for the reasons discussed above in paragraph 6.113.  

Legal tests 

6.141 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition.  

6.142 Ofcom also considers that the condition meets the Community requirements as set 
out in section 4 of the Act. The condition would promote competition in relation to the 
provision of electronic communications networks and encourage the provision of 
network access for the purpose of securing efficient and sustainable competition in 
markets for electronic communication services.  

6.143 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; in that it relates to the need to ensure that competition 
develops to the benefit of consumers. Without this obligation, BT would be able to 
restrict consumers on other CPs’ networks from calling consumers on its network, 
and this is likely to mean that the services provided by these other CPs are not 
viable; 
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• not unduly discriminatory; as it is imposed on BT who has SMP in wholesale call 
termination. As discussed later in this section, all other CPs who have SMP in 
wholesale call termination have a similar condition to that imposed on BT, the 
only difference relates to charges. This is due to the scale of BT which means we 
also include a charge control for BT, but not for other CPs, meaning this condition 
does not need (in BT’s case) to address charges; 

• proportionate; in that it is the least restrictive means of ensuring that BT is unable 
to refuse to provide access to wholesale call termination services to other CPs 
which would distort competition at the downstream level; and 

• transparent; as it is clear in its intention to ensure that BT provides access to its 
network to facilitate competition.  

Requirement not to unduly discriminate 

6.144 Ofcom has decided to retain the condition on BT not to unduly discriminate in relation 
to the provision of network access. 

6.145 Section 87(6)(a) of the Act authorises the setting of an SMP services condition 
requiring the dominant provider not to unduly discriminate against particular persons, 
or against a particular description of persons, in relation to matters connected with 
the provision of Network Access. 

Aim of regulation 

6.146 Ofcom considers that in order to meet our objective to promote efficient and 
sustainable competition at the wholesale level, a non-discrimination SMP condition is 
necessary. 

6.147 BT is a vertically integrated firm which offers fixed call services at both the retail and 
wholesale levels. We consider that, in the absence of an obligation not to unduly 
discriminate, BT would have an incentive to discriminate in favour of its own retail 
businesses by offering more favourable terms which would give them a competitive 
advantage over other CPs, and have a material adverse effect on competition.398  

6.148 Therefore, we have decided to impose a condition on BT which would prevent it from 
favouring its own businesses and/or some CPs, to the disadvantage of other CPs.  

Legal tests 

6.149 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition at the retail level.  

6.150 We consider that the condition meets the Community requirements as set out in 
section 4 of the Act. The condition encourages the provision of network access and 
service interoperability for the purpose of securing efficient and sustainable 
competition in the retail markets for access and calls by ensuring that BT does not 
unfairly favour its own retail businesses and/or some CPs and therefore distort 
competition.  

                                                 
398 BT might also have an incentive to discriminate between competing CPs depending on the 
competitive strength of the providers at the retail level. 
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6.151 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; as it ensures that competitors, and hence consumers, are 
not disadvantaged by BT discriminating in favour of its own retail business or 
between its own different activities; 

• not unduly discriminatory; in that it reflects the circumstances of BT (in particular, 
its vertical integration and scale relative to other CPs), and its potential for using 
market power in wholesale call termination to distort competition in other related 
markets; 

• proportionate; in that it is the least restrictive means of ensuring that BT does not 
discriminate in favour of its own downstream operations in providing access to 
wholesale call termination services in a manner which would distort competition 
at the downstream level; and 

• transparent; as it is clear that the intention is to prevent undue discrimination. 

Charge control 

6.152 In the absence of regulation, BT would have an incentive to charge excessive prices 
for wholesale call termination. We therefore decided that a charge control on 
wholesale call termination is required and proportionate. Details of the charge control 
can be found in Section 11.  

The condition 

6.153 In Section 11, we explain the charge control design. As set out in paragraph 6.111 
above, our preferred method of charge control regulation (RPI+/-X) would create 
incentives on BT to increase its efficiency, thereby imitating the effect of a 
competitive market. 

Legal tests 

6.154 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; in that it requires BT to provide wholesale call termination 
services at an efficient price. Without these price controls, BT might price 
excessively. The benefits expected of a competitive market would not be 
available to consumers without the imposition of price cap regulation; 

• not unduly discriminatory; as it reflects the scale of BT’s access network and thus 
its role as a provider of wholesale call termination services to other CPs. While 
we have not directly imposed a price control on other providers of termination 
services in the United Kingdom, we consider that the prices they set are 
adequately constrained by the obligation that they provide access on fair and 
reasonable terms, conditions and charges and our F&R Guidance (discussed in 
paragraphs 6.213 to 6.226 below); 

• proportionate; in that it is the least restrictive means of ensuring that BT is not 
able to charge for wholesale call termination services at prices above the 
competitive level. The obligation ensures BT has the correct incentives to 
improve efficiency which leads to benefits that would be expected in a 
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competitive market, but allows BT to benefit from any further improvements in its 
efficiency; and 

• transparent; in that it is clear in its intention to control BT’s charges while creating 
efficiency incentives.  

6.155 In addition to the tests set out in Section 47(2) of the Act, we also consider that the 
condition satisfies the tests set out in section 88 of the Act.  

6.156 Section 88(1)(a) of the Act requires that Ofcom must not impose price control 
conditions unless it appears to them from the market analysis carried out for the 
purpose of setting that condition that there is a relevant risk of adverse effects arising 
from price distortion. We explained above that we consider that in the absence of 
charge controls BT may price excessively and therefore that there is such a risk of 
adverse effects. 

6.157 Section 88(1)(b) of the Act requires that the charge control condition should be 
appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end users of public electronic 
communications services. 

6.158 We believe that the structure of the charge control provides BT with incentives to 
improve efficiency, since it retains any savings from improved efficiency that reduces 
its costs below this level over the period of the control.  

6.159 We also consider that the obligation will continue to promote sustainable competition 
by allowing CPs to purchase wholesale call termination services at prices which allow 
them to compete effectively at the retail level. We consider this to be the appropriate 
approach for the purposes of conferring the greatest benefits on end-users of the 
services. 

6.160 Section 88(2) requires us to take account of the extent of investment when setting 
this type of condition. While we are setting wholesale call termination rates for BT on 
the basis of LRIC, termination is part of a two-sided market which provides the 
opportunity to recover costs from the non-terminating side (i.e. BT’s own 
subscribers). Because we require BT to provide regulated wholesale call origination 
services (and control the prices it can set for this) we are also allowing BT to recover 
those common costs that would no longer be recovered from wholesale call 
termination, from wholesale call origination prices.  We believe (for the reasons set 
out in Section 8) that BT will continue to have the ability and incentive to invest, 
following the imposition of the charge control. 

6.161 We have considered our statutory obligations and the Community requirements set 
out in Sections 3 and 4 of the Act.  

6.162 In particular we have decided to set a charge control that furthers the interests of 
consumers by the promotion of competition. Through the charge control, we aim to 
secure efficient and sustainable competition and the maximum benefit for the 
persons who are customers of CPs. This is because the imposition of the obligation, 
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with charges set at LRIC, will ensure that the charges for wholesale call termination 
by BT are set at the level we would expect in a competitive market. 

6.163 We have considered the Community requirements set out in section 4 of the Act and 
believe that the condition meets the requirements. Specifically, we believe that 
section 4(8) is met, where the obligation has the purpose of securing efficient and 
sustainable competition in the markets for electronic communications networks and 
services, by setting a charge control that seeks to ensure that prices will be in line 
with those that we would expect to prevail in a competitive market.   

Transparency 

6.164 Ofcom considers that it is appropriate to ensure that there is transparency of 
charges, terms and conditions in a market in which an undertaking is found to hold 
SMP. In the absence of requirements obliging BT to publish this information, it might 
offer differential charges, terms and conditions both to its downstream division and 
also between CPs. These CPs would not be able to check that they were being 
charged an equitable rate, or that the terms and conditions that they were offered 
were also equitable.  

6.165 Section 87(6)(b) of the Act authorises the setting of SMP services conditions which 
require a dominant provider to publish all such information, and in such manner as 
Ofcom may direct, for the purpose of securing transparency. Section 87(6)(c) of the 
Act authorises the setting of SMP services conditions requiring the dominant provider 
to publish, in such manner as Ofcom may direct, the terms and conditions on which it 
is willing to enter into an access contract. Section 87(6)(d) also permits the setting of 
SMP services conditions requiring the dominant provider to include specified terms 
and conditions in the reference offer. Finally, section 87(6)(e) permits the setting of 
SMP services conditions requiring the dominant provider to make such modifications 
to the reference offer as may be directed from time to time. 

6.166 We have decided to impose the following obligations to provide transparency: 

• Requirement to publish a reference offer; 

• Requirement to notify charges; and 

• Requirement to notify technical information. 

Requirement to publish a reference offer (RO) 

6.167 We have decided to impose a condition on BT to publish a RO for wholesale call 
termination services and products. 

Aim of regulation 

6.168 We consider that requiring BT to publish a RO assists with transparency in 
monitoring for potential anti-competitive behaviour and provides visibility to the terms 
and conditions on which other CPs would be able to purchase wholesale call 
termination services. The publication of a RO is particularly important in the case of 
BT as all CPs, either directly or indirectly, must buy wholesale call termination 
services from it. It will help to ensure stability in markets and ensure that incentives to 
invest would not be undermined. 
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6.169 Additionally, the publication of a RO allows for speedier negotiations and can help to 
avoid possible disputes. Together with a non-discrimination requirement, the 
publication of a RO gives confidence to those purchasing wholesale call termination 
services that they are being provided on non-discriminatory terms.  

Changes to existing condition 

6.170 In the 2009 market review, we required BT to include information relating to network 
components in the RO. In this review we remove this specific obligation, on the basis 
that we no longer consider that this information is required in order to assist CPs in 
monitoring for potential anti-competitive behaviour by BT, or to provide transparency 
that would allow CPs to make better informed decisions regarding purchasing 
wholesale call termination. 

The condition 

6.171 We have decided that it is appropriate for the published RO to include: 

• a clear description of the services on offer; 

• terms and conditions including charges and ordering, provisioning, billing and 
dispute resolution procedures. The RO will also provide sufficient information to 
enable providers to make technical and commercial judgements; and 

• conditions relating to maintenance and quality (service level agreements and 
guarantees). The inclusion of service levels, as part of the contractual terms of 
the RO, that provides for a minimum acceptable level of service, will ensure that 
services are provided in a fair, reasonable, timely and non-discriminatory fashion. 

Legal tests 

6.172 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition.  

6.173 We consider that the condition meets the Community requirements set out in section 
4 of the Act. In particular, the condition promotes competition and encourages the 
provision of network access and service interoperability for the purpose of securing 
efficient and sustainable competition for the maximum benefit of consumers. 

6.174 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; in that it requires that terms and conditions are published 
allowing competing providers the ability to ensure they are receiving offers that 
do not unduly discriminate in favour of BT’s own retail operations, therefore 
encouraging competition to the benefit of consumers; 

• not unduly discriminatory; as it reflects the scale of BT’s access network and thus 
its important role as a provider of wholesale call termination services to other 
providers; 

• proportionate; in that BT is only required to provide the information necessary to 
ensure there is no material adverse effect on competition; and 
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• transparent; as it is clear that the obligation is designed to ensure that potential 
competitors have sufficient information to make investment decisions. 

Requirement to notify charges  

6.175 We have decided to impose a condition on BT to publish any planned changes to 
charges in advance of those changes taking place.  

Aim of regulation 

6.176 Notification of changes to charges at the wholesale level can further assist 
competition, as it means other CPs have the opportunity to consider whether these 
changes require amendments to their own retail offerings and are able to respond in 
a timely manner.  

6.177 We consider that in the absence of an obligation to provide advance notification of 
changes to charges, providers of retail services would have insufficient time to 
restructure their retail prices as a result of a change in the costs they face at the 
wholesale level. This could result in either prices being too high if the wholesale 
charges decreased, or too low, if the wholesale charges increased. 

The condition 

6.178 We have decided that it is appropriate for the notice to include: 

• a description of the access service; 

• the location of terms and conditions in the RO; 

• the effective date or period from which the changes will have effect; 

• the current and proposed charge; 

• other charges for services that would be directly affected by the proposed 
change; and 

• the network tariff gradient. 

Change to notification periods 

6.179 This remedy was imposed on BT in the 2009 market review, with a 90 day notice 
period before any proposed changes would be effective.  

6.180 However, use of electronic communication means that price notifications can now be 
almost instantaneous. Stakeholder responses reflect a general consensus that price 
notification periods for wholesale call termination services could be shortened to 
reflect this. Specifically, most CPs agree that a 56 day notification period would allow 
sufficient time for them to adjust their own prices accordingly, without incurring any 
commercial risk. Further, we have not received any evidence which supports the 
view that 56 days is not sufficient. 

6.181 Therefore, in line with wholesale call origination (see paragraph 5.380 and 5.381), we 
have decided to reduce the notification period for changes to wholesale call 
termination charges from 90 days to 56 days.   
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Legal tests 

6.182 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition.  

6.183 We consider that the condition meets the Community requirements set out in section 
4 of the Act. In particular, the condition promotes competition and secures efficient 
and sustainable competition for the maximum benefit of consumers by ensuring that 
providers have the necessary information to allow them to make informed pricing 
decisions for their retail offers.  

6.184 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; in that it gives sufficient notice of wholesale pricing changes 
to competing providers, which is necessary to ensure CPs can adjust their own 
offerings in a timely manner; 

• not unduly discriminatory; as it reflects the scale of BT’s access network and thus 
its important role as a provider of wholesale call termination services to other 
CPs; 

• proportionate; in that only the information that other CPs would need to know in 
order to adjust for any changes would have to be notified; and 

• transparent; as it is clear that the intention is to ensure that BT notifies those who 
purchase wholesale call termination of changes to charges, which helps to 
ensure stability in the market.  

Requirement to notify technical information 

6.185 We have decided to impose a condition on BT to notify technical information in 
advance of providing new wholesale services or amending existing technical terms 
and conditions.  

Aim of regulation 

6.186 The aim of the obligation to provide advance notification of technical characteristics is 
to ensure that competing providers have sufficient time to respond to changes that 
may affect them. For example, a competing provider may need to introduce new 
equipment or modify existing equipment or systems to support a new or changed 
technical interface. 

6.187 Technical information includes new or amended technical characteristics, including 
information on network configuration, locations of the points of network access and 
technical standards (including any usage restrictions and other security issues). 
Relevant information about network configuration is likely to include information 
about the function and connectivity of points of access, for example, the connectivity 
of exchanges to end users and other exchanges. 

The condition 

6.188 The existing condition requires the notification of new technical information 90 days 
in advance of providing new wholesale services or amending existing technical terms 
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and conditions. We continue to believe that 90 days is the minimum time that 
competing providers would need to make modifications to their network to support 
changes. 

Legal tests 

6.189 We consider that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 

• objectively justifiable; as it enables competing operators to make full and effective 
use of network access. The period allows CPs time to react to proposed changes 
without imposing an unnecessarily long notification period on BT that may restrict 
its ability to develop and deploy new features or products; 

• not unduly discriminatory; as it reflects the scale of BT’s access network and thus 
its important role as a provider of wholesale call termination services to other 
providers; 

• proportionate; in that 90 days is considered the minimum period necessary to 
allow competing providers to modify their networks; and 

• transparent; in that it is clear in its intention that BT notifies technical information. 

6.190 We have also considered our statutory obligations and the Community requirements 
under sections 3 and 4 of the Act. 

6.191 We consider that, by ensuring that other CPs are given sufficient time to make any 
changes to technical specifications that might affect their businesses, the condition in 
particular furthers the interests of consumers in relevant markets by the promotion of 
competition in line with section 3 of the Act.  

6.192 Further, we consider that, in line with section 4 of the Act, the condition in particular 
promotes competition in relation to the provision of electronic communications 
networks and encourages the provision of network access and service 
interoperability for the purpose of securing efficiency and sustainable competition in 
downstream markets for electronic communications networks and services, resulting 
in benefits for retail consumers. 

Cost accounting 

6.193 We consider that it is appropriate that BT is required to comply with obligations 
governing cost accounting systems and processes as set out in The regulatory 
financial reporting obligations on BT and Kingston Communications Final Statement 
and notification, published in July 2004 (the “July 2004 Statement”)399. 

6.194 We also conclude that BT will no longer be required to publish DLRIC and DSAC 
information but that it will be required to provide this information to Ofcom on an 
annual basis. We will also continue to require BT to publish FAC information for 

                                                 
399 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf . 
See also Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf  and 
Ofcom, Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf       

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf
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wholesale call termination services at the market level and to provide FAC 
information at the service level to Ofcom on an annual basis. 

Aim of regulation 

6.195 The same reasons for applying cost accounting conditions for wholesale call 
origination are relevant for wholesale call termination. These reasons (reflecting 
responses to the consultation) are described in Section 5 paragraphs 5.402 to 5.408.  

Conditions 

6.196 BT is required to comply with obligations governing cost accounting systems and 
processes as set out in an Ofcom statement published in 2004.400 The outputs 
relevant to this review include: 

• Preparation of a variety of financial statements; 

• Preparation of extensive supporting documentation explaining how the financial 
statements have been put together; 

• Provision of an independent assurance statement; 

• Publication of information; and 

• Preparation of reconciliation statements. 

Legal tests 

6.197 Under sections 87(9) to 87(11) and 88 of the Act, appropriate cost accounting 
obligations may be imposed on dominant providers in respect of the provision of 
network access, the use of the relevant network and the availability of relevant 
facilities.  

6.198 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The obligation is: 

• objectively justifiable; for the reasons set out above in relation to wholesale call 
origination at paragraphs 5.402 to 5.408 and 6.200 to 6.204 below;  

• not unduly discriminatory; as BT holds a unique position where it has large 
market shares in the provision of both retail and wholesale voice services; 

• proportionate; since only the information that is necessary to support 
transparency is required to be provided; and  

                                                 
400 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf . 
See also Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf  and 
Ofcom, Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf       

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf
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• transparent; as it is clear that the intention is to monitor the effectiveness of 
remedies and to support market reviews, and the particular cost accounting 
requirements on BT are clearly documented in the July 2004 Statement.  

6.199 In addition to the tests set out in Section 47(2) of the Act, Ofcom is also required to 
ensure that the condition satisfies the tests set out in section 88 of the Act.  

6.200 Section 88(1)(b) of the Act  states that Ofcom are not to set an SMP condition falling 
within section 87(9) except where it appears from the market analysis that there is a 
relevant risk of adverse pricing effects arising from price distortion and it also 
appears that the setting of the condition is appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end-users of public electronic 
communications services. 

6.201 Section 88(2) also requires us to take account of the extent of the investment when 
setting this type of condition. 

6.202 We have identified the risk of excessive pricing by BT in the wholesale call 
termination market and imposed a charge control and other remedies which seek to 
promote efficiency and sustainable competition and confer the greatest possible 
benefits on the end users of public electronic communications services. The cost 
accounting remedy supports the effectiveness of our regulatory approach in this 
market. We have also taken account of the extent of the investment by BT in the 
matters to which the cost accounting obligations relate.  

6.203 We have also considered our statutory obligations and the Community requirements 
set out in Sections 3 and 4 of the Act.  

6.204 We consider that the imposition of a cost accounting obligation is justifiable and 
proportionate to promote competition in relation to the provision of electronic 
communications networks and services, and to ensure the provision of Network 
Access and service interoperability for the purpose of securing efficient and 
sustainable competition and the maximum benefit for the customers of CPs. This is 
because the imposition of this obligation will allow monitoring of the effectiveness of 
obligations designed to curb potentially damaging exploitation of market power. 

6.205 We have considered the Community requirements set out in section 4 of the Act and 
believe that cost accounting obligations in particular promote competition in relation 
to the provision of electronic communications networks, and encourage the provision 
of network access, for the purpose of securing efficiency and sustainable competition 
in downstream markets for electronic communications networks and services. This 
will result in the maximum benefit for retail consumers. 

Accounting separation 

6.206 We have decided to impose an accounting separation obligation on BT in relation to 
the wholesale call termination market. Under section 87(7) and 87(8) of the Act, 
appropriate accounting separation obligations may be imposed on the dominant 
provider in respect of the provision of network access, the use of the relevant 
network and the availability of relevant facilities.  
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Aim of regulation 

6.207 The accounting separation obligation requires BT to report separately for each of the 
relevant markets and services, and account separately for internal and external 
revenue. 401 This will provide more detailed information (and therefore transparency) 
than that derived from the statutory financial statements of the notified operator, and 
allow Ofcom, and third parties, to monitor the activities of BT to ensure that it does 
not discriminate in favour of its own downstream business. 

6.208 In the light of this, we are retaining the existing obligation and the associated 
reporting requirements, requiring BT to publish revenue, prices and volumes at a 
service level, separately identifying internal and external activities. 

Legal tests 

6.209 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in the relevant markets by the 
promotion of competition. 

6.210 We consider that the condition meets the Community requirements set out in section 
4 of the Act. Specifically, section 4(8), where the obligation has the purpose of 
securing efficient and sustainable competition in the markets for electronic 
communications networks and services, by ensuring dominant providers do not 
favour their own downstream businesses, thereby disadvantaging third-party CPs. 

6.211 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; as it relates to the need to ensure competition develops 
fairly, to the benefit of consumers; 

• not unduly discriminatory; as BT holds a unique position where it has large 
market shares in the provision of both retail and wholesale voice services; 

• proportionate; as it is a necessary mechanism to allow us and third-parties to 
monitor potentially discriminatory behaviour by dominant providers; and 

• transparent; as it is clear the intention is to monitor compliance with specific 
remedies and the particular accounting separation requirements on BT are 
clearly documented.402 

                                                 
401 Article 11 of EC Directive 2002/19/EC of 7 March 2002 on access to, and interconnection of, 
electronic communications networks and associated facilities (Access Directive), as amended by 
Directive 2009/140/EC; See also Commission Recommendation of 19 September 2005 on accounting 
separation and cost accounting systems under the regulatory framework for electronic 
communications (2005/698/EC). 
402 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf  
Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf      

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
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Conditions which will be imposed on all other CPs (including 
KCOM) 

6.212 We now set out the specific remedies we have decided to impose on non-BT CPs 
(including KCOM) and the relevant legal tests associated with them. 

Requirement to provide network access on reasonable request 

6.213 We have decided to impose a condition which requires CPs (other than BT) to 
provide network access and to do so on fair and reasonable terms, conditions, and 
charges. It also requires relevant CPs to provide such network access as we may 
from time to time direct, and allows us to make a direction under the condition.  

6.214 Our 2011 statement on fair and reasonable charges403 provides guidance on what we 
would do in the event of a dispute. It sets out our view that termination rates set at a 
higher level than BT’s rates are unlikely to be fair and reasonable (regardless of 
technology). We concluded that termination rates set above BT’s rates (which we 
called the Benchmark FTR) are likely to be reasonable only if they meet the three 
stage test outlined in the guidance (see also Section 8 of this statement). 404 We have 
updated the guidance (which appears as Annex 10 of this document) to reflect that it 
now also applies to KCOM, following our decision to treat KCOM in the same manner 
as all other CPs (other than BT). However, the guidance remains substantively the 
same, for the reasons set out in the 2011 statement on fair and reasonable charges. 

Aim of regulation 

6.215 This remedy is designed to promote competition in downstream markets by requiring 
providers with SMP to provide wholesale access to their network facilities. Ofcom 
considers that, in the absence a requirement to provide services on fair and 
reasonable terms, the dominant provider may have an incentive not to provide 
wholesale call termination services.   

6.216 Furthermore, this condition requires non-BT CPs to provide wholesale call 
termination at prices that are fair and reasonable. Absent a requirement for fair and 
reasonable charges, the CPs might have an incentive to price excessively for these 
services.  

The condition 

6.217 The condition will require CPs to provide wholesale call termination only where 
requests are ‘reasonable’. The condition will also require CPs to provide network 
access in response to such a reasonable request and that access should be provided 
on fair and reasonable terms, conditions and charges. 

                                                 
403 Ofcom, “Fair and Reasonable Charges for Fixed Geographic Call Termination”, 27 April 2011, 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
404 Therefore, if a firm (such as Resilient Networks) were to justifiably depart from the benchmark rate 
in the setting of its termination rate, it would need to satisfy the three stage test otherwise we would 
consider the rate to be unreasonable. 

http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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Legal tests 

6.218 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition.  

6.219 We also consider that the condition meets the Community requirements as set out in 
section 4 of the Act. The condition is designed to promote competition in relation to 
the provision of electronic communications networks and to encourage the provision 
of network access for the purpose of securing efficient and sustainable competition in 
markets for electronic communication services.  

6.220 We consider that the condition meets the criteria set out in section 47(2) of the Act 
because it is: 

• objectively justifiable; in that it relates to the need to ensure that competition 
develops to the benefit of consumers. Without this obligation, CPs would be able 
to restrict consumers on other CPs’ networks from calling consumers on their 
own network, and this is likely to mean that the services provided by these other 
CPs may not be viable; 

• not unduly discriminatory; as it is imposed on all CPs, except BT, which have 
SMP in wholesale call termination. A similar condition is imposed on BT, except 
that the condition on BT does not require its charges to be fair and reasonable. 
This difference reflects the fact that we also impose a charge control on BT. We 
have set out in paragraphs 6.111 and 6.121 above why we consider that a 
charge control is appropriate for BT but not for other CPs; 

• proportionate; in that it is the least restrictive means of ensuring that CPs do not 
refuse access to wholesale call termination services to other CPs and distort 
competition at the downstream level; and 

• transparent; as it is clear in its intention to ensure that CPs provide wholesale call 
termination services to facilitate competition.  

6.221 In addition to the tests set out in Section 47(2) of the Act, Ofcom is also required to 
ensure that the condition satisfies the tests set out in section 88 of the Act as the 
requirement places controls on network access pricing, insofar as charges are 
required to be fair and reasonable.     

6.222 Section 88(1)(a) of the Act requires that Ofcom must not impose price control 
conditions unless it appears to them from the market analysis carried out for the 
purpose of setting that condition that there is a relevant risk of adverse effects arising 
from price distortion. We have discussed above that we consider that in the absence 
of price controls CPs may price excessively, and conclude that there is a risk of 
adverse effects from this. 

6.223 Section 88(1)(b) of the Act requires that the charge control condition should be 
appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 
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iii) conferring the greatest possible benefits on the end users of public electronic 
communications services. 

6.224 We consider that fair and reasonable charges will prevent CPs from passing on any 
inefficiently incurred costs to other CPs through excessively high prices. In this way, 
the condition supports the aim of improved efficiency.    

6.225 We also consider that the provision of network access on fair and reasonable terms 
will promote sustainable competition by ensuring that other CPs can effectively 
compete at the retail level. We consider this to be the appropriate approach for the 
purposes of conferring the greatest benefits on end-users of the services. 

6.226 We are also required, under Section 88(2) of the Act, to consider the extent of CPs’ 
investment in the matters to which the condition relates (in this case, the network 
assets associated with wholesale call termination). We explained at paragraph 6.158 
above that, in BT’s case, we believe that BT will continue to have the ability and 
incentive to invest, following the imposition of a charge control even though the 
charge is based on LRIC. We consider that, for the same reasons, fair and 
reasonable charges as interpreted by Ofcom, will also provide other CPs with the 
ability and incentive to invest.   

Requirement to notify charges 

6.227 We have decided to impose a condition on CPs that requires them to make their 
charges publicly available on or before the day the amendment comes into effect.  

Aim of regulation 

6.228 We consider the condition promotes transparency in the market because it allows us 
to determine whether CPs are setting their charges on a fair and reasonable basis. 
Notification of charges therefore helps to ensure stability in markets, without which 
incentives to invest might be undermined and market entry made less likely. 

Legal tests 

6.229 We have considered our duties under section 3 of the Act. We consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition. 

6.230 We consider that the condition meets the Community requirements as set out in 
section 4 of the Act. We consider that the obligation promotes competition, secures 
efficient and sustainable competition and secures the maximum benefit for 
consumers.  

6.231 We consider that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 

• objectively justifiable; because general and reliable visibility of a dominant 
operator’s charges is needed to enable competitors to set prices for their services 
that are based on purchasing the regulated inputs. It also allows Ofcom and other 
CPs to monitor the setting of CPs’ charges on fair and reasonable terms, and for 
possible anti-competitive behaviour; 

• not unduly discriminatory; in that it applies to all CPs that hold SMP in wholesale 
call termination. The difference in notice period between BT and non-BT CPs 
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reflects the scale of BT’s access network and thus its important role as a provider 
of wholesale call termination to other CPs; 

• proportionate; in that only information that other network providers would need to 
know in order to adjust for any changes would have to be notified; and 

• transparent; as it is clear that the intention is to ensure that CPs notify those who 
purchase wholesale call termination of changes to charges, which helps to 
ensure stability in the market.  

Removal of additional regulation on KCOM 

6.232 In the 2009 review, we imposed on KCOM a basis of charges obligation, a 
requirement not to unduly discriminate and to publish a reference offer, as well as 
cost accounting and accounting separation obligations. 

6.233 Since we have now decided to treat KCOM in the same way as all other CPs (other 
than BT) in the market for wholesale call termination, as discussed in paragraph 
6.115 above, we have decided not to retain these conditions in this review.   
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Section 7 

7 Transit and conveyance services 
Summary of our decision  

7.1 We have decided that single transit (ST) services should not be subject to ex ante 
regulation. In particular, we have concluded that ex post competition law will address 
the competition concerns we have identified in relation to these services, and it is 
therefore not appropriate to maintain ex ante regulation in relation to these services. 
For the avoidance of doubt, this means that the existing remedies imposed on BT 
and listed below will be revoked in relation to the provision of ST in the United 
Kingdom:  

• Requirement to provide network access on reasonable request; 

• Requirement not to unduly discriminate; 

• Requirement to publish a reference offer; 

• Requirement to notify technical information;  

• Requirement to notify charges; 

• Accounting separation. 

7.2 We have also concluded that there have been no changes in the LTC/LTT product 
markets that would call into question our previous conclusion that the markets were 
effectively competitive.  

7.3 The rest of the section is set out as follows:  

• Introduction, including description of transit and conveyance services, regulatory 
background, the findings of the 2009 review, EU Framework and the 2007 EC 
Recommendation on relevant markets;  

• Single transit: the February 2013 consultation proposals, stakeholder responses 
and our analysis and conclusions in relation to ST services; and 

• LTC/LTT: our views in the February 2013 consultation, stakeholder responses 
and our analysis and conclusions in relation to LTC/LTT services. 

Introduction 

7.4 Transit and conveyance services are purchased by CPs to supplement wholesale 
call origination and wholesale call termination for the purpose of completing end-to-
end telephone calls. In particular, this section covers the transit and conveyance 
services that are currently regulated (ST), and the local-tandem conveyance (LTC) 
and transit (LTT) services that were deregulated in the 2009 wholesale review.  

7.5 Transit and conveyance services are wholesale services that constitute part of the 
end-to-end call path needed to enable originating CPs to offer retail calls. Typically, 
transit and conveyance services are purchased by CPs to complete calls in instances 
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where CPs do not have their own infrastructure to complete the call (i.e. where they 
do not have direct interconnection in place), or when they face capacity constraints 
on their own network. 

7.6 Conveyance refers to services that transport a call from one physical location to 
another on the same network or between two directly connected networks. This 
includes conveyance between the local exchange and the tandem exchange (local-
tandem conveyance or LTC) and between two tandem exchanges (inter-tandem 
conveyance or ITC). 

7.7 Transit services provide termination to a different network where an intermediate 
(transit) network is involved. The BT ST product provides termination where both the 
originating network and terminating network are connected to the same tandem 
switch in BT’s network. ST therefore provides a switching connection, allowing 
termination on a different network without a transmission component. BT also 
provides inter-tandem transit (ITT) – which contains a component of conveyance in 
addition to termination on a different network.  

7.8 Other CPs that offer transit products may not offer direct equivalents of BT’s ITC/ITT, 
LTC/LTT and ST products, because they define their transit services in other ways. 
For example, a single rate may be offered for calls to all United Kingdom fixed 
geographic numbers, whilst a single rate per number range per terminating provider 
may be used for non-geographic traffic.  

7.9 Given that transit services provide termination on different networks, a provider of 
these services must have a direct connection with a range of different networks in 
order to provide a comprehensive transit service to a third party. Accordingly, if a CP 
has a limited number of direct connections in place, it would not be able to provide a 
comprehensive transit service to another CP (without potentially relying on the 
interconnection networks of a larger CP, which would therefore amount in some 
sense to ‘reselling’ transit).   

Regulatory background 

7.10 In previous reviews, we have identified three markets for transit and conveyance 
services, corresponding to the provision of ITC/ITT, LTC/LTT and ST. 

7.11 In 2003 we reviewed these three markets, concluded that BT had SMP in all of them, 
and imposed remedies in relation to these services. In 2005, however, we re-
reviewed the ITC/ITT market and found it to be effectively competitive, with all SMP 
conditions being revoked in accordance with Section 84 of the Act.   

7.12 In 2009 we reviewed the market for LTC/LTT services and found that this market was 
effectively competitive and removed SMP remedies from LTC/LTT services. 405  

7.13 In 2009 we also reviewed the market for ST406 (although our final decisions were 
published in the ‘2010 ST Statement’407). In that review, we identified a single market 
for ST in the United Kingdom, observing that:  

                                                 
405 Ofcom, Review of the fixed narrowband services wholesale markets: Statement on the markets, 
market power determinations and remedies including further consultation, September 2009, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf,  
406 Ibid 

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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• alternative routes to avoid purchasing BT’s ST would require other CPs either to 
interconnect directly to the terminating CP or purchase conveyance (for example, 
by purchasing BT’s ITT service).  Neither of these options were found to be in the 
same relevant market since a 5-10% increase in the price of ST would not lead to 
switching away from ST; and 

• in the case of some traffic types such as non-geographic traffic, even where a 
direct route may be in place, re-routing to make use of existing direct 
interconnection would also involve significant one-off costs, such as updating 
routing data. 

7.14 Although we acknowledged that competitive conditions varied between different 
routes, we concluded that ex ante regulation on a ‘route-by-route basis’ would not be 
appropriate, as: 

‘a SSNIP may be only unprofitable if applied to very large traffic 
streams where CPs either have interconnection in place already or 
can use a transit provider to which they are both already connected, 
or can easily deploy interconnection. On the other hand, where a 
SSNIP is applied to the transit price across a number of different 
routes each with a smaller volume of traffic, the price increase is 
more likely to be profitable.’408 

7.15 We also found that BT had SMP in the ST market, noting that, due to the nature of 
ST services, it had a market share of 100% as the sole supplier of ST in the United 
Kingdom. We imposed SMP remedies for BT’s supply of ST, including requirements 
to provide network access on reasonable request and not to unduly discriminate. We 
did not, however, consider it appropriate to also maintain price controls or to impose 
a cost orientation obligation.409 

Regulatory framework 

7.16 Under the European Framework, and in particular Article 15 of the Framework 
Directive, in considering whether or not it is appropriate to impose regulation in 
electronic communications markets, Ofcom must begin by defining markets whose 
characteristics may be such as to justify the imposition of regulatory obligations. In 
doing so, Ofcom must apply competition law principles to the definition of the relevant 
market and take utmost account of the 2007 EC Recommendation.   

7.17 The 2007 EC Recommendation identifies a set of product and service markets within 
the electronic communications sector in which ex ante regulation may be warranted. 
The markets for conveyance and transit services are not markets which are listed in 
the 2007 EC Recommendation as markets in which regulatory obligations may be 
appropriate. However, NRAs may impose regulation in markets different from those 

                                                                                                                                                     
407 Ofcom, Review of the fixed narrowband services wholesale markets: Further statement on 
wholesale transit markets and remedies in the wholesale call termination market, February 2010, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/state
ment.pdf 
408 See the September 2009 consultation, paragraph 19.25, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf. 
409 We did not define ST or ITC/ITT markets in Hull due to the small scale of the KCOM network, and 
the lack of other CPs operating networks in the Hull area, and therefore the lack of provision of – and 
demand for – transit services in the Hull area. 

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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identified in the 2007 EC Recommendation where this is justified by national 
circumstances.410 

7.18 As the 2010 ST statement concluded that it was appropriate to impose ex ante SMP 
regulation in the ST market, we have considered the extent to which the conditions of 
competition in the ST market remain such as to warrant the continued imposition of 
regulatory remedies. In doing so, we have had regard to the test set out in the 2007 
EC Recommendation for the identification of markets in which regulatory obligations 
may be appropriate. In particular, we have considered the extent to which ex post 
competition law may be sufficient to deal with any competition concerns or whether 
regulatory obligations ought to be imposed in order to ensure  intervention where 
those concerns become manifest. 

Single transit (ST) 

Introduction 

7.19 The 2007 EC Recommendation seeks to “identify those product and service markets 
within the electronic communications sector the characteristics of which may be such 
as to justify the imposition of regulatory obligations set out in the Specific Directives, 
without prejudice to markets that may be defined in specific cases under competition 
law”.411 It therefore lists a number of markets in which the EC considers that 
regulatory obligations are appropriate, taking into account the particular features of 
those markets.   

7.20 The 2007 EC Recommendation also recognises that there may be other markets, 
aside from those identified, in which it is appropriate to impose regulatory obligations. 
However, where NRAs seek to identify such markets, the 2007 EC Recommendation 
sets out the following three criteria which must be cumulatively met: 

• the presence of high and non-transitory barriers to entry. These may be of a 
structural, legal or regulatory nature; 

• a market structure which does not tend towards effective competition within the 
relevant time horizon. The application of this criterion involves examining the 
state of competition behind the barriers to entry; and 

• the insufficiency of competition law alone to adequately address the market 
failure(s) concerned.412 

7.21 The market for ST services is not one identified by the EC in the 2007 EC 
Recommendation. We have therefore considered whether the criteria in the 2007 EC 
Recommendation are met in relation to ST services.  

Proposals in the February 2013 consultation 

7.22 In our February 2013 consultation, we proposed that it would no longer be 
appropriate to impose ex ante regulation in relation to ST services, as we considered 
that ex post competition law would be sufficient to address the competition concerns 

                                                 
410 The 2003 EC Recommendation on relevant markets included ‘transit services in the fixed public 
telephone network’ in the list of markets in which regulatory obligations may be appropriate. This 
market was removed from the scope of the Recommendation when it was updated in 2007. 
411  Article 15(1) Framework Directive. 
412  Paragraph 2 of the 2007 EC Recommendation. 
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identified, taking into account market developments since 2009. We therefore 
proposed to revoke the existing remedies imposed on BT listed in paragraph 7.1 
above. 

7.23 We also considered whether developments in the regulatory regime for non-
geographic calls could affect competition in the market for ST. In our April 2012 
consultation Simplifying non-geographic numbers413 we proposed a number of 
changes to the non-geographic calls regime. Our proposals would mean that, in all 
cases, the terminating party pays for transit to all non-geographic calls.  

Stakeholder responses to the February 2013 consultation 

7.24 Of the 35 respondents to the consultation, 11 respondents commented on our 
proposals regarding ST services.414 Regarding our assessment that ex post 
competition law would address our competition concerns in relation to these services, 
three respondents – BT, Invoco Ltd, and Lanonyx Telecom Ltd – agreed with our 
proposals. A further two respondents – [] and TalkTalk -  broadly agreed with our 
proposals, but expressed some reservations, while the remaining six respondents – 
EE, Sky, UKCTA, Verizon, Virgin Media, and Vodafone disagreed.  

7.25 The following summary describes the comments provided and concerns raised by 
stakeholders regarding our assessment of the competition concerns, the proposed 
deregulation of ST services and the effectiveness of competition law as set out in the 
February 2013 consultation. We note that stakeholders either did not comment or 
agreed with our view that the definition of the relevant product and geographic 
market identified in the 2009 review should remain unchanged in this review.  

Competition concerns  

7.26 UKCTA, Verizon, Virgin Media and Vodafone were concerned that the proposed 
changes in the non-geographic call services (NGCS) review will leave CPs 
vulnerable to abusive behaviour by BT in relation to ST. Vodafone argued that 
changes to the NGCS regulatory regime will have a material impact on the nature of 
competition in ST services. Vodafone described how these changes will increase the 
volume of calls for which the terminating CP pays for transit charges. Vodafone 
argued that it is most efficient for originating CPs to choose a ‘default transit’ provider 
– rather than route calls on the basis of each number range – and that the ‘default 
provider’ is likely to be BT due to BT’s existing interconnection arrangements. 
Vodafone also predicted that the volume of non-geographic calls is likely to increase 
as demand for some non-geographic numbers such as Freephone increases. We 
discuss the potential impact of the NGCS changes in paragraph 7.50 to 7.56 below.  

7.27 Vodafone, UKCTA, Virgin Media and Verizon’s concern was that – as for ‘thin’ routes 
discussed below – any reduction in competition for ST purchased to terminate non-
geographic calls (such as that described in paragraph 7.26 above) could allow BT to 
increase prices for these ST services.  

                                                 
413 Ofcom, Simplifying non-geographic numbers, April 2012, 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/summary, We note that 
since the February 2013 consultation, we have subsequently published a further consultation on non-
geographic calls, see Ofcom, Simplifying Non-geographic Numbers, 18 April 2013 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/  
414 BT, EE, [], Invoco Ltd, Lanonyx Ltd, Sky, TalkTalk, UKCTA, Verizon, Virgin Media and 
Vodafone. 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/summary
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
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7.28 Similarly, regarding our assessment of the competition concerns, Vodafone argued 
that BT would be likely to increase prices by a significant amount on ‘thin’ routes, 
citing the example of BT’s unregulated ‘number portability transit service’. This 
product is sold on a commercial basis by BT for the purpose of providing porting 
conveyance between CPs, for example, where the CPs do not have direct 
interconnection agreements in place. Vodafone argued that this service provides a 
good predictor of how BT would tariff ‘thin’ routes for ST services. BT charges 
0.1139ppm peak for such calls, almost five times as much as where its behaviour is 
constrained (in ST). 

7.29 We discuss the incentives for BT to price discriminate for ST services (including ‘thin’ 
routes and ST purchased for the purpose of terminating non-geographic calls), our 
relevant competition concerns, and the effectiveness of an ex post competition law 
response in paragraphs 7.67 to 7.79  below. 

Effectiveness of competition law    

7.30 TalkTalk, UKCTA, Verizon, Virgin Media and Vodafone questioned the effectiveness 
of ex post competition law to address the competition concerns in the ST market. 
TalkTalk, UKCTA, Virgin Media and Vodafone were concerned that the resolution of 
ex post competition law complaints might not be timely enough.  

7.31 Vodafone was also concerned that, with the cost of geographic call termination falling 
by a material amount, the cost of single transit will make up a larger proportion of 
CPs’ costs. It argued that CPs would therefore become more susceptible to any 
adverse price movements for ST prior to the abuse being addressed through ex post 
competition law remedies. We consider the materiality of any abuse in paragraph 
7.71 to 7.73, and the timeliness of ex post competition law intervention in paragraph 
7.74 below. 

7.32 [] explained that it was not strictly against the use of ex post remedies as long as 
there was clarification on the “threshold of intervention”. [] argued that Ofcom 
should outline the ex post competition law powers that it would bring to bear in 
various scenarios. Similarly, Vodafone was concerned that an ex post competition 
law approach might not work. It cited the example of the dispute raised by Gamma 
regarding the price of BT’s Wholesale calls product in 2004, in which the margin 
squeeze was assessed at the overall product level rather than on a contract by 
contract basis.415 It argued that, in the case of ST, it is highly likely that the pricing on 
the ‘thick’ routes would mask any anti-competitive pricing on the ‘thin’ routes.  
Vodafone argued that, on this basis, any challenge is likely to fail even if margin 
squeeze was evident on the product on an individual contract basis. We consider 
whether ex post competition law would address our competition concerns in relation 
to ST in paragraph 7.76 below. 

Deregulating ST services 

7.33 EE, UKCTA, Verizon, Virgin Media and Vodafone were concerned about ST being an 
important “gatekeeper” product, i.e. deregulation would have competitive implications 
for adjacent markets. Respondents highlighted that purchasing ST is unavoidable for 
some services such as those routed via BT’s network due to number porting. 
Vodafone stated that if ex ante remedies were removed it would not be an outcome 

                                                 
415 Complaint from Gamma Telecom Limited against BT Wholesale about reduced rates for 
Wholesale Calls from 1 December 2004 (http://stakeholders.ofcom.org.uk/enforcement/competition-
bulletins/closed-cases/all-closed-cases/cw_802/) 

http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-closed-cases/cw_802/)
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-closed-cases/cw_802/)
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that would serve the consumer interest as it would in fact create obstacles to 
competition. 

7.34 Vodafone was also concerned that – in removing ex ante regulation on ST – we were 
undervaluing the importance of the BT Carrier Price List (CPL). It argued that, “the 
CPL is without question a market enabler; it provides a comprehensive list of number 
ranges in the UK, therefore providing the trigger for CPs to open up ranges”.416 It 
believes that the CPL clarifies what proportion of the cost relates to ST and what 
proportion relates to wholesale call termination, and that without this distinction BT 
could bundle charges and CPs would be left not knowing how much they were 
paying for ST. We consider the appropriateness of regulation for ST in paragraph 
7.59. 

7.35 Finally, [], Sky, UKCTA, Verizon, Virgin Media and Vodafone agreed that there 
have not been significant changes in relation to the provision of ST. They also argued 
that if the market has not changed it is logical that the remedies should remain the 
same. Similarly, although Verizon and EE recognised that BT’s pricing behaviour 
provided some evidence of the competitive nature of the market, they did not believe 
that the evidence was sufficient to remove ex ante regulation. EE was not opposed to 
deregulation in principle but believed that such a decision needs to be based on 
more than recent pricing trends due to the importance of the market. Our analysis 
and conclusions relating to the appropriateness of regulation are set out in 
paragraphs 7.57 to 7.79. 

Our analysis and conclusions   

Product market  

7.36 In the 2009 review417, we concluded that there was a single market for ST services 
for all routes. In reaching that conclusion, we noted that instead of purchasing BT’s 
ST, CPs might have the option to buy other transit products (e.g. ITT from BT, or 
other products that include transit services from other CPs), increase their use of 
direct interconnection, or invest in establishing additional direct interconnection 
arrangements.  

7.37 We found that the substitutability of other BT transit services is limited by the price 
relationship between ST and ITT. The price of ST is significantly lower than the price 
of ITT.418 This means that the price of ST could increase substantially from the 
competitive level before it would be economic for CPs to use ITT instead. We 
therefore did not consider that ITT provided an effective constraint on ST.  

7.38 We also did not believe that, in the 2009 review and during the period considered in 
that review, other CPs’ transit services would provide an effective constraint for all ST 
traffic. This was because other CPs were not able to provide termination to as wide a 
range of CPs as BT. We considered that this limited the ability of other providers of 
transit services to offer comprehensive termination services to the full range of CPs 
in the United Kingdom, and therefore that the transit services offered by other CPs 

                                                 
416 Vodafone consultation response, p 17, 
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Vodafone.pdf 
417 Review of the fixed narrowband services wholesale markets (statement and consultation) – 15 
September 2009 
http://stakeholders.ofcom.org.uk/binaries/consultations//wnmr_statement_consultation/summary/main.
pdf  
418 Depending on the time of day and the length of conveyance included in the ITT service, the ITT 
prices listed in BT’s carrier price list are approximately 5 to 30 times higher than the listed ST prices.  

http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/responses/Vodafone.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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were unlikely to provide an effective constraint on many routes in the United 
Kingdom.  

7.39 Direct interconnection was considered similarly unlikely to provide an effective 
constraint for some routes in the United Kingdom. Replacing the use of ST with direct 
interconnection would be likely to require further investment for CPs, either to 
increase the capacity of current direct interconnection routes, or to invest in new 
routes to CPs where direct interconnection was not in place. Due to the expense of 
such investment, and the relatively low price of BT’s ST, we considered that it would 
be unlikely to be economical for CPs to invest in further direct interconnection for 
some routes. 

7.40 We considered that BT was likely to remain the largest provider of fixed-line services 
during the period of the review, and would therefore be the obvious choice for smaller 
CPs when seeking to establish interconnection. Due to BT’s position as the 
incumbent network, BT was interconnected with the largest number of CPs and is 
also subject to an end-to-end connectivity obligation (E2E obligation 419). The E2E 
obligation  means that BT must purchase termination from other CPs (provided the 
terms and conditions proposed are reasonable) and so BT was considered likely to 
continue to act as a ‘hub’ for voice call interconnection for the foreseeable future.420 
Given that – on small routes – multiple interconnections are unlikely to be efficient, 
BT’s presence as a ‘hub’ operator might act as a barrier to entry by other transit 
providers that could also connect to these smaller players. 

7.41 For some smaller CPs, the costs of establishing and maintaining interconnection 
meant that their interests were generally served by interconnecting with BT, since 
this was the only choice that would provide a ‘one stop shop’ for their need to pass 
and receive calls. Therefore direct interconnection between CPs would be unlikely to 
be an effective substitute for termination to smaller CPs. 

7.42 Due to the varying incentives for deploying and using direct interconnection 
described above, we found that the market was comprised of ‘thick’ (more 
competitive) routes, and ‘thin’ (less competitive) routes. Although alternatives to ST 
existed, such alternatives were not necessarily attractive, in particular as far as the 
‘thin’ routes were concerned.  

7.43 However, we found that – in the context of the small size of the ST market – it would 
not be practical or appropriate to analyse every route in the market and assess the 
competitive conditions that exist in each of them. Consequently, we did not propose 
to further narrow the definition of the relevant market. 

7.44 We have gathered evidence and carried out analysis of the ST market again as part 
of this market review. We have not been provided with any evidence to suggest that 
there have been changes in the market since 2009 which would call into question the 
definition of the relevant product market set out in the 2009 review. Nor have we 
seen any evidence that changes in the market are likely during the period under 
review which would impact the market definition set out in 2009. In the 2009 review, 
Cable and Wireless Worldwide (CWW) estimated that BT may be the only CP with 
direct interconnection to 70 or more of the CPs in the United Kingdom.421 In this 

                                                 
419 See the E2E statement, September 2006, 
http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/statement.pdf) 
420 See, for example, paragraph 3.24, Ibid. 
421 See the 2009 consultation, paragraph 19.61, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf. 

http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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review we have received information showing that BT remains the CP with the 
largest number of direct interconnections – approximately 200. Vodafone (which has 
since acquired and integrated CWW) is the CP with the next highest number of direct 
interconnections, with [] such interconnection arrangements in place. 

Geographic market 

7.45 In the 2009 review, we concluded that the relevant geographic market was one which 
encompassed the United Kingdom (excluding the Hull area). We have not identified 
any evidence of changes in the relevant market which would call into question those 
conclusions either at the present time or during the period of the review.  

Market developments since 2009 

Pricing and volume developments 

7.46 Since the 2009 review, BT has maintained a constant price for ST despite the 
absence of a charge control or cost orientation obligation.422  Although the price has 
remained constant, total ST traffic volumes have continued to decline since the 2009 
review, falling from 23 billion in 2009 to 15.5 billion minutes per annum in the year 
ending March 2013. 

Figure 7.1: [] 

 
Source: Ofcom  

7.47 The decline in traffic volume has led to a fall in revenues in the ST market, with total 
external revenues (i.e. revenues from non-BT CPs) declining from £5m in BT’s 
financial year ending March 2009 to £3m in the year ending March 2013.423 As the 
price has not changed, the fall in total revenues simply reflects the declining traffic 
volumes.  

7.48 []. Using data provided by BT we have broken traffic down by traffic type (i.e. fixed 
CP to fixed CP, fixed to mobile, mobile to fixed, mobile to mobile and traffic related to 
mobile number portability).  

7.49 []424 

Developments in non-geographic call services 

7.50 For both geographic and non-geographic calls, the routing path of a call is 
determined by the network on which the call originates. However, for calls to some 
non-geographic number ranges (including 080, 0845 and 09), the terminating party 
pays for transit services. This differs from geographic calls in which the originating 
party always pays for transiting the call.  

7.51 When the terminating CP pays for call transit, there is no immediate incentive on the 
CP originating a call to minimise the cost of routing the call by, for example, sending 

                                                 
422 BT publishes ST prices on the BT Carrier Price List. There have been no changes to the nominal 
Daytime, Evening, and Weekend prices since 01/04/2008.  
423 The revenues for ST are reported in BT’s annual regulatory financial statements (RFS) 
(http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/index.htm). 
424 [] 

http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/index.htm
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the call by direct interconnection to the terminating CP. Instead, the call originating 
CP has the incentive to send the traffic via the route that does not require any further 
investment on its behalf. In the United Kingdom, most CPs directly interconnect with 
BT. This means that the default routing path for CPs is to send the call to BT’s 
network, which then transits the call to the terminating CP.  

7.52 However, we note that terminating CPs may create an indirect incentive for 
originating CPs to implement efficient routing (even when it is the terminating CP that 
pays for transit) by offering the originating CP a suitable share in any transit cost 
savings resulting from direct routing.  It is our understanding that direct routing has 
been agreed and is in place between some CPs for calls to non-geographic numbers 
where the terminating CP would otherwise pay for transit, although we recognise 
such agreements may not be possible where the transit cost savings are not 
sufficiently large.  

7.53 In our April 2013 consultation Simplifying non-geographic numbers425 we proposed a 
number of changes to the non-geographic calls regime. One of our proposals would 
mean that, in all cases, the terminating party pays transit for all non-geographic calls 
(including 0870, 0871/2/3 and 0844/3 calls). If affected calls were currently routed via 
direct interconnection, then we do not see any reason that this change would require 
CPs to switch to using ST as this change does not create a disincentive for 
originating CPs to route via direct interconnection. In that case, this proposed change 
might not affect demand for ST. However, we recognise that this change has the 
potential to increase the range of non-geographic calls for which BT might be 
considered the ‘default’ provider of transit. 

7.54 The potential non-geographic call changes would also mean that calls to 0800 
numbers will be free from all phones, including mobile phones. The proposals also 
include provisions that mean that consumers will in the future be presented with 
clear, transparent information on how calls to 08, 09 and 118 numbers will be 
charged. This could mean that consumers make more calls to non-geographic 
numbers. If these calls are routed using ST, this could increase the demand for ST 
purchased for the purpose of terminating non-geographic calls. 

7.55 In considering any impact on competition for the provision of ST, we note that the 
terminating operator retains an incentive to minimise transit costs through the use of 
direct routing, where those costs are lower than transit costs.  As with the existing 
position on non-geographic calls, if those cost savings are shared with the originating 
operator, the originating CP has an incentive to ensure efficient routing. For those 
routes where direct routing is a cost effective alternative to ST, the constraint 
exercised by such a possibility remains important. This would mean that ST 
purchased for the purpose of terminating non-geographic calls could be as 
competitive as that purchased for terminating geographic calls. This suggests that, 
even if the volume of ST purchased increased, we would not expect the competitive 
nature of the ST market to change significantly from the current market.   

7.56 Overall we therefore expect the impact of our non-geographic calls proposals, if 
implemented, on the market for ST to be limited. This means that, even if the volume 
of non-geographic calls increased, we would not expect a significant change in the 
nature of competition in the provision of ST services.  

                                                 
425 Ofcom, Simplifying non-geographic numbers, 15 April 2013, 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/ 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
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Appropriateness of regulation 

7.57 We have not identified any significant changes in relation to ST services which would 
have an effect on competition for such services. In particular, the observation that 
prices have remained constant despite the removal of specific price regulation 
indicates the existence of ‘thick’ routes for which it may not be profitable for BT to 
raise prices significantly. This suggests that it is unlikely that BT has the incentive to 
increase prices for all ST as a whole. 

7.58 We recognise that the structure of interconnection in the UK means that some ‘thin’ 
routes remain. In order to provide a comprehensive service, CPs need to complete 
calls to CPs via these ‘thin’ routes and so need to purchase transit to complete some 
calls. We also acknowledge stakeholder comments that the price of ST has provided 
a useful reference price, particularly when considered in conjunction with BT’s CPL 
(see paragraph 7.34 above). 

7.59 However, as noted above, in order to impose regulatory obligations on CPs within the 
ST market, the 2007 EC Recommendation sets out that NRAs should ensure that the 
three criteria summarised in paragraph 7.20 above are cumulatively met. 

7.60 We have therefore considered each of these criteria in order to determine whether ex 
ante regulation might be appropriate for ST services or whether the market is one 
whose characteristics do not justify the imposition of regulatory obligations. 

Barriers to entry 

7.61 The United Kingdom telecommunications markets are comprised of a few large CPs 
and a large number of smaller CPs that use transit services for terminating traffic 
(see Annex 1, Schedule 3). In the 2009 review, we said that BT faces competitive 
pressure on routes that carry large volumes of traffic. We mentioned evidence 
(presented by BT) indicating that alternatives to ST exist for all routes, such as direct 
interconnection.   

7.62 On certain routes however – particularly for calls terminating to small CPs – we 
consider that it is not economically viable for CPs to establish direct interconnection 
with each other due to the relatively small volumes of calls (compared to the volumes 
routed by BT), and in the context of the relatively low price of ST. Since direct 
interconnection is a pre-requisite to providing a transit service for traffic to a 
terminating CP, this forms a structural barrier to entry. While CPs may choose to 
interconnect with each other on a case-by-case basis, they are still likely to depend 
on BT to terminate traffic to a significant number of other (smaller) CPs. This position 
still reflects the different conditions that exist across the market. In consequence, we 
continue to consider that there are high and non-transitory barriers to entry in the 
market for ST services. 

Dynamic aspects 

7.63 Dynamic aspects of a market can suggest that it may be tending towards increased 
competition. The potential for the ST market to become competitive is related to the 
large number of CPs in the United Kingdom, many of which terminate very small 
volumes of traffic. In 2009, we noted (at paragraph 19.47) that ‘evidence of a high 
degree of consolidation among these CPs could indicate a move towards a market 
with fewer, larger CPs in which a smaller number of larger routes would be needed to 
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replicate or replace transit provided by BT’.426 However, in that review we found that 
there was no evidence to suggest that such a consolidation was likely to occur over 
the relevant forward looking period. 

7.64 We note that there has not been evidence of consolidation since the last review. 
There are more than 170 CPs that provide fixed termination services in the United 
Kingdom on fixed geographic ranges (see Annex 1, Schedule 3). In the 2009 review 
we found that there were in excess of 140 CPs terminating calls on United Kingdom 
fixed geographic, non-geographic and mobile numbers. We therefore do not see any 
signs of significant consolidation in the markets for fixed termination services, and 
have not seen evidence that suggests such a consolidation is likely to occur in the 
period considered in this review. We therefore consider that the complex route and 
CP structure that we have described in relation to the provision of ST services will 
continue for the period of this review. 

7.65 In the 2009 review we also noted that the deployment of new technology could 
provide opportunities that lead to greater competition. We described how next 
generation network (NGN) deployments might make competition more effective, to 
the extent that they provide greater flexibility in call routing and greater economies of 
scale (NGNs allow CPs to provide multiple services over a single interconnect link). 
We consider that this remains the case today. However, as in 2009, NGN 
deployment is unlikely to affect the majority of routes that currently use ST services 
over the period of this review. Therefore, we do not believe that these developments 
are likely to address the main issue that providing infrastructure to connect two 
networks is currently uneconomic on many routes.   

7.66 In the light of the above, we continue to consider that the market for ST services 
exhibits a market structure which does not tend towards effective competition over 
the period of this review.  

Sufficiency of competition law 

7.67 A competition concern identified in the 2009 review was that BT could increase its 
profits by raising prices on ‘thin’ routes, as the CPs purchasing ST on these routes 
would not be able to effectively substitute alternative services and would have to pay 
the increased price in order to provide connectivity for their customers. Even if it were 
not practical for BT to target ‘thin’ routes for price increases directly, BT could 
theoretically increase prices for these routes by increasing the price of ST for all 
routes but offer selective discounts for larger CPs or for ‘thick’ routes (if BT’s billing 
systems were to allow this). This would allow BT to increase its revenues in relation 
to ‘thin’ routes.  

7.68 A second competition concern identified in the 2009 review was that BT might have a 
strategic incentive to refuse access or substantially increase the price of ST for some 
CPs. This action would limit the ability of other CPs to provide an end-to-end 
connectivity service at competitive prices. This might create a competitive advantage 
for BT’s retail services, since BT would still be able to provide full end-to-end 
connectivity to the full range of CPs with whom it is interconnected. For non-
geographic calls, this could distort the hosting market by effectively decreasing the 
revenues of non-geograpic service providers hosted on non-BT networks, which 

                                                 
426 See the 2009 consultation, paragraph 19.47, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf. 

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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could in turn encourage such services providers to purchase hosting services from 
BT instead. 

7.69 As described in paragraphs 7.50 to 7.56 above, we do not expect non-geographic 
calls to be subject to significantly different competitive conditions to geographic calls. 
However, if the price of ST for non-geographic calls was not sufficiently constrained, 
and BT were able to price excessively on these routes, then we would also have a 
competition concern in relation to BT increasing prices in relation to ST for non-
geographic calls. 

7.70 The recent empirical evidence shows that BT does not have a strong incentive to 
increase the price of ST across all routes. BT has been subject to an obligation not to 
unduly discriminate between purchasers of ST since the 2009 review, but has not 
been subject to a charge control or cost orientation obligation during that time. 
However, prices for ST have not increased during this time.  

7.71 We further consider that BT’s incentives to seek to increase profits on ‘thin’ routes 
and in relation to NGCS traffic are low as BT would have a limited ability to make 
significant profits from raising the price of such routes where traffic volumes are 
small. BT currently publishes a list price for ST. Adopting an approach of price 
discrimination on the basis of competitive conditions would require a strategy of 
either targeted increases or targeted discounts, which would constitute an additional 
cost. If BT were no longer to price on a uniform basis for thick and thin routes, or for 
different termination service providers active in the non-geographic  market, 
purchasers of ST will quickly become aware of such practices and, to the extent that 
such conduct is anti-competitive, are able to bring this to Ofcom’s attention in a timely 
manner. 

7.72 We also do not believe that there would be a significant retail advantage for BT to 
refuse to provide access to ‘thin’ routes via ST because they do not represent a 
significant proportion of termination demand. The number of customers served by 
affected CPs would be very small compared to the United Kingdom market for retail 
narrowband services overall and therefore any retail advantage experienced by BT 
due to engaging in this conduct would be minimal, so that the strategic incentive is 
likely to be limited.  

7.73 If, notwithstanding, BT did engage in conduct amounting to an abuse of a dominant 
position (such as refusal to supply access or abusive price discrimination), the 
competition law tools at our disposal provide a means of addressing this at that time. 
Depending on the particular circumstances of the case, this could include ordering 
BT to resume supplying a former customer (in case of an unlawful refusal to supply) 
or to supply on non-discriminatory terms (in case of unlawful discrimination between 
customers).  BT would also be liable to a possible fine and a claim for damages. 

7.74 Competition law would also be timely enough to address a scenario in which BT 
refused to supply ST in relation to ‘thin’ routes. The impact of BT refusing to supply 
ST would be that certain other CPs would not be able to offer termination to all other 
CPs. Over time, retail customers of those originating CPs might choose to switch to a 
BT service in order to have access to a wider range of terminating services. 
However, due to the small number of geographic numbers that would be likely to be 
affected, it is unlikely that many customers would notice a difference in their services 
and, for those that did notice, it may take some time before they noticed that a 
number was no longer obtainable via their supplier. Any material effect would 
therefore be gradual and the total impact on competition at the retail level would be 



Review of the fixed narrowband services markets 
 

196 

small. In our view, competition law intervention would be able to ensure that no 
lasting structural damage occurred in the market.  

7.75 We also recognise that – due to the nature of this market – any abuse of dominance 
in relation to ST could relate to low levels of traffic, or be of low materiality. 
Nonetheless when deciding whether to open a Competition Act 1998 investigation427 
we would be mindful of the conclusions of this review where we indicated that in our 
view ex post competition law would be sufficient to ensure there is no foreclosure of 
efficient competitors to BT.  

7.76 In deciding whether ex ante regulation is appropriate, we have had regard to the 
roles ex ante and ex post rules serve in the Framework, and the EC’s guidance that, 
where the operation of competition law is sufficient, then it should be relied on, to the 
exclusion of regulation: 

“... recital 27 of the Framework Directive indicates that ... ex ante 
regulatory obligations (with respect to electronic communications 
networks and services) should only be imposed where Community 
competition law remedies are not sufficient to address the problem. 
Ex ante regulation and competition law serve as complementary 
instruments in achieving their respective policy objectives in the 
electronic communications sector and in dealing with any lack of 
effective competition. At the same time, a principle underlying the 
regulatory framework is that ex ante regulation should only be 
imposed where competition law remedies are insufficient and should 
be rolled back when it is no longer needed.”428 

7.77 In the last review we found that ex post competition law would not be sufficient to 
address our competition concerns in relation to this market. We see two relevant 
differences today, compared to the situation identified in the 2009 review:    

• First, we now have some indication of BT’s pricing behaviour after the removal of a 
charge control. Despite not having been subject to regulated price caps, BT has not 
uniformly increased prices in this market; and  

• Second, we have also observed that the total demand for ST has continued to 
decline, driven by the increasing trend in CPs using direct interconnection for ‘thick’ 
routes ([]). We have also received evidence from information requests that 
suggests that this trend is likely to continue over the review period.  

7.78 In the case of this market, our view is that competition law is likely to be sufficient to 
address potential competition concerns we have identified in the ST market. 

7.79 We recognise that industry has grown to rely on the price of ST for price 
transparency for other services, and that ST remains an important product in relation 
to other markets, such as some call termination services. Nevertheless, we do not 
see that these uses constitute adequate justifications for ex ante regulation of ST 
services. If there are transparency issues in relation to any other services these 
issues are best dealt with in a review of those services.  

                                                 
427 Our Guidelines for dealing with complaints and disputes are available here: 
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/complaints-disputes/  
428 Explanatory Note to the Recommendation on relevant product and service markets, section 2.2.  

http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/complaints-disputes/
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LTC/LTT products  

Background 

7.80 The LTC/LTT market was found to be effectively competitive in the 2009 review, and 
ex ante regulation was removed from these services. 429 This decision was based on 
the observation that the volume of LTC/LTT purchased from BT was in steady 
decline, despite there being no corresponding decline in the volume of wholesale call 
origination, wholesale call termination and wholesale calls products purchased from 
BT. We found that this indicated that alternative CPs were increasingly using 
alternative networks to deliver traffic to/from BT’s DLEs. 

Summary of February 2013 consultation proposals 

7.81 In our February 2013 consultation, we proposed that there had been no material 
changes to the competitive conditions in these markets, which would call into 
question the conclusions of the previous review.  

Consultation responses 

7.82 BT responded to the February 2013 consultation, arguing that the supply of LTC/LTT 
products is even more competitive than in 2009. Virgin Media, TTG and Lanonyx 
Telecom also agreed with our assessment. 

7.83 However, [] and Magrathea argued that the fact that BT’s price of LTC/LTT 
products has not decreased suggested that the market was not competitive. 

7.84  Magrathea argued that prices were still based on TDM cost structures, which have 
remained static despite lower costs over NGN equipment, and that operators with 
NGN core networks are only incentivised to set charges slightly below BT.  

CPs continue to use alternatives to LTC/LTT  

7.85 The market for LTC/LTT services is comprised of CPs that purchase wholesale call 
origination and/or wholesale call termination from BT but do not interconnect directly 
themselves to BT’s DLEs. 

7.86 BT’s published LTC/LTT prices have not risen since the last review, with all prices for 
these services remaining at the same nominal level for each year since 2008/09. 
These prices were set by BT to comply with the charge control set by Ofcom in 2005 
which sought to align BT’s revenues with the forecast efficient costs of providing 
LTC/LTT in 2009. Routing over an NGN might result in different cost structures for 
transit services, but LTC/LTT in this context is relevant to BT’s TDM network, and it is 
therefore not clear what the relevant NGN service would be. We therefore have not 
seen any evidence to suggest that BT’s published prices are inefficient in the current 
market. 

7.87 The total volume of LTC traffic carried by BT for external CPs has declined by [] 
since the last review, from [] million minutes in 2008/09 to [] million minutes in 

                                                 
429 The 2009 review concluded that remedies existing prior to 2009 should be retained for a 12 month 
period after the publication of the Statement in October 2009. See 2009 consultation, paragraph 8.4, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf.    

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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2011/12. This decline has occurred in the context of increasing use by CPs of BT’s 
wholesale calls product.  

7.88 In 2009 we found that CPs were able to use a variety of alternatives to LTC/LTT. This 
included interconnection at the DLE. The decline in BT’s LTC volumes, despite no 
change in BT’s list price for these services, indicates that CPs continue to find 
effective alternatives to using LTC/LTT services, in particular through interconnection 
at the DLE. We are not aware of any decrease in the extent of DLE interconnection 
since 2009.  

7.89 This indicates that the level of competition in the market for LTC/LTT has not 
decreased since the last review, and that CPs are able to use alternatives to these 
products to terminate their calls economically. 
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Section 8 

8 Price regulation of wholesale call 
termination and origination markets: LRIC, 
common cost recovery, symmetry and 
APCCs 
Summary of our decision 

8.1 In Sections 5 and Section 6, we have set out our decision to impose charge controls 
in the markets for wholesale call origination and wholesale call termination provided 
by BT, in the light of the conclusion that BT has SMP in those markets. This section 
sets out our decision on the appropriate cost standard to be applied in relation to 
those charge controls. 

8.2 This section also sets out how we will regulate wholesale call termination provided by 
CPs other than BT – in particular how we will apply the network access obligation for 
wholesale call termination services provided by non-BT CPs. 

8.3 Our decision on the regulation of wholesale call origination provided by KCOM is also 
discussed in this section, and in particular how we will apply the network access 
obligation. 

8.4 In summary, we conclude that: 

• BT’s fixed termination rate (FTR) should be set on a long-run incremental cost 
(LRIC) basis430;  

• the charge control on BT’s wholesale call origination rate should be set on a 
LRIC+ basis, with the “+” including an additional mark-up for common costs no 
longer recovered via FTRs once they are set at LRIC and also a contribution to 
administrative costs previously recovered via a separate charge for product 
management, policy and planning (“PPP”)431; 

• the regulation of FTRs set by CPs other than BT should be on the basis of “fair 
and reasonable” network access. We provide guidance that FTRs would be 
presumed fair and reasonable when they do not exceed the Benchmark FTR (i.e. 
the charge controlled rate), unless a higher rate can be justified by objective cost 
differences; 

• the regulation of wholesale call origination rates set by KCOM should be on the 
basis of “fair and reasonable” network access. We provide guidance that KCOM’s 
wholesale call origination rates would be presumed fair and reasonable where 
they are no higher than the wholesale call origination rate determined by the 

                                                 
430 By “LRIC” we mean “pure LRIC” in the sense that the LRIC of fixed call termination is calculated as 
the final traffic increment. A fuller description of how we have modelled pure LRIC is set out in Annex 
12.  Hereafter, when we refer to “LRIC” we mean pure LRIC, unless the circumstances require 
otherwise. 
431 In previous market reviews, charges for PPP were subject to a charge control. 
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charge control on BT, unless a higher rate can be justified by objective cost 
differences; 

• the basis on which we set regulated FTRs should not be adjusted to account for 
the fact that calls to certain numbers will incur porting conveyance charges (so-
called APCCs) levied on the terminating CP, which could in some cases be 
greater than the LRIC-based FTR. 

Choice of cost standard: LRIC+ vs LRIC for termination  

Proposals in the February 2013 consultation 

8.5 In the February 2013 consultation, we proposed that BT’s FTR be set on a long-run 
incremental cost (LRIC) basis.432  

Stakeholder responses to the February 2013 consultation 

8.6 A number of respondents (including EE433, H3G434, []435, TalkTalk436, Verizon437, 
and Vodafone438) agreed with the proposed approach of setting FTRs at LRIC, while 
Magrathea439 and Telappliant Ltd440 did not object in principle. A range of reasons 
were provided: 

a) Setting the rates at LRIC would remove the existing competitive distortions 
between fixed CPs as (i) high FTRs disadvantage smaller CPs who have a 
greater volume of off-net outbound traffic and (ii) FTRs establish a retail floor for 
off-net calls and, so have the potential to dampen retail price competition.  

b) Given that mobile termination rates (MTRs) are set using LRIC, there is no 
credible argument against the principle of imposing LRIC for FTRs, and doing so 
would remove the existing distortions between fixed CPs and mobile CPs, 
generating benefits for consumers.  

c) The proposal is consistent with the EC recommendation of May 2009, and also 
with the decisions of a number of other European NRAs. 

8.7 On the other hand, some respondents (including BT, Citrus Telecommunications Ltd, 
COLT441, FCS442, Lanonyx Telecom, Lexgreen Services, Resilient Networks, 
Simwood eSMS, [], 24 Seven Communications Ltd, TSL, and Virgin Media) raised 
concerns with the proposal to use LRIC as the cost standard for call termination, with 
some suggesting LRIC+ remains more appropriate.  

                                                 
432 This is as opposed to an approach based on “LRIC+” which involves a contribution to costs 
common between wholesale call termination and other services 
433 While EE remains of the view that LRIC+ is the appropriate cost standard, in light of the position in 
mobile, it considers it important for technology neutrality that FTRs are also based on LRIC. EE 
response to Q8.1 of the February 2013 consultation 
434 H3G response to Q8.1 of the February 2013 consultation 
435 [] response to Q8.1 of the February 2013 consultation 
436 TalkTalk response to Q8.1 of the February 2013 consultation 
437 This was subject to the comments it made on time of day variations in termination rates, discussed 
in Section 11. Verizon response to Q8.1 of the February 2013 consultation 
438 Vodafone response to the February 2013 consultation, section 7.3 
439 Magrathea response to Q8.1 of the February 2013 consultation  
440 Telappliant Ltd response to Q8.1 of the February 2013 consultation 
441 COLT response to Q8.1 of the February 2013 consultation 
442 FCS response to Q8.1 of the February 2013 consultation 
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8.8 BT443, Resilient Networks444, and Virgin Media445 noted variations in the 
implementation of the 2009 EC Recommendation across member states. BT noted 
that to date only five countries had announced their intention to implement LRIC 
FTRs in 2013, and suggested there was no consistency of approach between them.  

8.9 BT also argued that the consumer benefits of the move to FTRs at LRIC would be 
negligible given the limited reduction in mobile-to-fixed call prices that could be 
expected (BT estimated that “assuming a complete waterbed effect and relying on 
Ofcom’s own figures, the maximum reduction in mobile retail charges would be 
0.3%”446) alongside the higher fixed-originated call prices needed to recoup lost 
wholesale call termination revenue (which BT estimated at 0.7%). It considered this 
particularly true given most households have both fixed and mobile devices.447 Citrus 
Telecommunications Ltd448 also questioned the benefits of FTRs at LRIC.  

8.10 Some (Simwood eSMS449, TSL450) suggested that the proposals favoured larger CPs 
(particularly those with a retail customer base) who benefit from economies of scale. 
They considered that larger CPs have a greater number of revenue streams from 
which they can recoup revenue lost from FTRs (and are generally more resilient at 
being able to absorb costs elsewhere in their businesses).  

8.11 In addition, some respondents (Citrus Telecommunications Ltd, COLT451, FCS452, 
Lexgreen Services453, Resilient Networks, Simwood eSMS454, [], TSL, 24 Seven 
Communications Ltd455) argued, for a variety of reasons, that the impact of the 
proposals could be disproportionately significant for smaller CPs and/or those with 
particular business models (affecting their ability to recoup revenue elsewhere). 
Some respondents maintained that we had not fully taken these effects into account 
in our analysis. It was noted that the business models of some (particularly smaller) 
CPs rely on revenue generated from FTRs to contribute to the costs of service 
provision, and this would be undermined with FTRs at LRIC. In particular they 
observed that some CPs have asymmetric traffic streams and specialise in call 
termination (including those offering VoIP), meaning FTRs at LRIC will eradicate 
much of their income. Further it was argued that this loss in income cannot 
necessarily be quickly recovered elsewhere as options can be limited, especially as 
marking up wholesale call origination is not an option for all CPs (e.g. for operators 
which are predominantly net terminators (i.e. with significantly more inbound traffic) 
or do not provide wholesale call origination at all with which to subsidise termination). 
As such, they argued that the financial implications of the change could be 
significant, and business investment (and recovery of efficiently incurred costs) 
should not be prevented by regulation.  They also argued that this diversity in 
business models is greater in fixed than it was in mobile, meaning the impact will be 
greater in the fixed market. 

                                                 
443 BT response to Q8.1 of the February 2013 consultation 
444 Resilient Network response to the February 2013 consultation 
445 Virgin Media response to the February 2013 consultation 
446 BT response to Q8.1 of the February 2013 consultation 
447 BT response to Q8.1 of the February 2013 consultation 
448 Citrus Telecommunications Ltd response to February 2013 consultation 
449 Simwood eSMS response to Q8.1 of the February 2013 consultation 
450 TSL response to Q8.1 of the February 2013 consultation 
451 COLT response to February 2013 consultation 
452 FCS response to February 2013 consultation 
453 Lexgreen Services response to Q8.1 of the February 2013 consultation 
454 Simwood eSMS response to Q8.1 of the February 2013 consultation 
455 24 Seven Communications Ltd response to the February 2013 consultation 
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8.12 Some concerns were also raised around the implications for other prices of no longer 
recovering common costs from FTRs. Some respondents (including Simwood eSMS 
and Lanonyx Telecom456) raised concerns that those costs would be passed on to 
the receiver of the call (breaking with the widely accepted standard that most 
incoming phone calls are free to receive). Lanonyx Telecom also argued that the 
costs could be funded by an increase in line rental or outgoing call prices borne by 
the end-user, which is the person that these proposals are supposed to be 
benefitting.  

8.13 Further, Simwood eSMS and TSL argued that CPs not already established or which 
were new will struggle to find a business case for investment and will therefore 
default to reselling BT products. However, TSL believes that it is important for small 
CPs to build their own TDM networks because it is the only way that equivalence can 
be achieved as relying on wholesale IP solutions reduces the quality of some service 
elements. They said that, as a result, FTRs at LRIC would stifle competition and 
innovation (and therefore increase prices), which would not benefit consumers.  

8.14 Finally, several respondents (both those who disputed the proposed LRIC approach 
to FTRs and those who did not object) raised concerns specifically in relation to the 
effective date for LRIC FTRs, and their ability to adjust in this period. We discuss 
these responses and our conclusions in Section 11 and Annex 9. 

Our analysis and conclusions 

Background 

2009 EC Recommendation and UK regulation of FTRs and MTRs 

8.15 The 2009 EC Recommendation stated that NRAs should adopt a LRIC standard, 
which allows only the recovery of the fixed and variable costs incremental to the 
provision of the wholesale call termination service to third-parties (as opposed to an 
approach based on LRIC+). 

8.16 When we last consulted on NCC proposals in March 2009457, the 2009 EC 
Recommendation was not yet finalised. We consulted on and finally determined that 
the controls on wholesale fixed call termination would be set by reference to fully 
allocated costs (FAC, a form of LRIC+) until 30 September 2013.  

8.17 In the September 2009 NCC Statement458, we noted that the end of the control 
period fell only nine months after the date for transition to LRIC set out in the 2009 
EC Recommendation (31 December 2012). The 2009 NCC Statement also identified 
that more work would be required in assessing how we regulate termination markets 
and explained that we would continue to engage with stakeholders – both nationally 
and at the European level – through our review of MTRs. 

8.18 Our review of MTRs was completed in March 2011 and after extensive analysis and 
consultation we concluded in favour of regulating MTRs on the basis of LRIC in the 

                                                 
456 Lanonyx Telecom response to Q8.1 of the February 2013 consultation 
457 Review of BT network charge controls: Consultation on proposed charge controls in wholesale 
narrowband markets (19 March 2009) 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/summary/reviewbtncc.pdf  
458 See paragraphs 1.13-1.15 and 4.94-4.106 of Review of BT’s Network Charge Controls: 
Explanatory Statement and Notification of decisions on 
charge controls in wholesale narrowband markets (15 September 2009): 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nccstatement.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/summary/reviewbtncc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nccstatement.pdf
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2011 MCT Statement. That decision was subsequently appealed to the Competition 
Appeal Tribunal (CAT). During 2012 both the Competition Commission (CC) and the 
CAT concluded in favour of LRIC as the cost standard to regulate MTRs.459 The 
CAT’s judgement was appealed to the Court of Appeal, but by judgement of 6 April 
2013, that appeal was dismissed.460 

NRA experience with implementing the 2009 EC Recommendation 

8.19 Among the main European NRAs which started reviews of the (fixed) wholesale call 
termination market after the 2009 EC Recommendation was published, most have 
adopted, or will soon adopt, LRIC-based FTRs.  

8.20 Those NRAs which have implemented LRIC-based FTRs or have stated their 
intention to do so include France, Denmark, and Ireland (which currently have LRIC 
FTRs); and the Czech Republic461, the Netherlands462, Sweden and Belgium (which 
are all expected to adopt them by 2014).463 Similarly, in Portugal, ANACOM recently 
consulted on its plans to set FTRs on the basis of a LRIC model by 1 July 2014 
(decision is pending). In addition, in the meantime, ANACOM proposed to set a rate 
from 1 October 2013, which was calculated on the basis of a benchmark of pure 
LRIC rates on which the EC did not express serious doubts. 464 

8.21 While Italy had consulted on proposals to set FTRs at LRIC by January 2015, these 
proposals were withdrawn in April 2013 following the EC’s phase II investigation 
(which raised concerns about the implementation date).  AGCOM has since 
announced its revised proposals for the period 2013 to 2015 for both IP and TDM 
FTRs, and while the initial drop is now steeper, the bottom-up LRIC rate will be 
reached six months later, on 1 July 2015. 465  

                                                 
459 Determination by the CC, 9th February 2012 http://www.competition-
commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-
appeals/final_determination.pdf. CAT judgment [2012] CAT 11 of 3rd May 2012 
http://www.catribunal.org.uk/238-7586/Judgment.html 
460 Judgement of the Court of Appeal, [2013] EWCA Civ 154 
461 The Czech regulator (CTU) issued a draft measure to the EC that FTRs should be reduced to 
LRIC by 1 July 2013. The Czech decision was subject to an Article 7a Phase II investigation by the 
EC, which related to: asymmetric regulation of CPs with SMP in fixed termination; the period by which 
termination rates are set at LRIC (whether that should be 1 January 2013, rather than 1 July 2013); 
segmentation of termination rates applicable for local exchange and “transit exchange” 
interconnection; and the cost model is not fully based on an NGN. Despite being supported by 
BEREC, the CTU withdrew its proposed FTRs in March 2013, stating that it will review its cost model 
based on the suggestions made by BEREC and prepare new FTRs. It did not say when it plans to 
notify this new draft price control decision. See https://circabc.europa.eu/sd/d/591e4d39-3582-48f8-
993a-0fc71f1029fc/CZ-2012-1392-1393%20Adopted_EN.pdf  and http://www.cullen-
international.com/report/7594  
462 ACM (OPTA was predecessor) has set LRIC-based FTRs (and MTRs) from 1 September 2013. 
This follows a previous proposal in 2010 which was also based on LRIC FTRs, but these rates were 
overturned in August 2011 by the Dutch Trade and Industry Appeals Tribunal. See 
http://europa.eu/rapid/press-release_IP-13-760_en.htm  
463 Cullen International Cross-Country Analysis May 2013. Table 13 – Fixed termination rates moving 
towards pure LRIC? http://www.cullen-international.com/report/7721/t9005; and Study of approaches 
to fixed call origination and termination charge controls, Analysys Mason, May 2012 
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-
call/annexes/analysys_mason.pdf.   
464 Cullen International Cross-Country Analysis May 2013. Table 13 – Fixed termination rates moving 
towards pure LRIC? http://www.cullen-international.com/report/7721/t9005 
465 Cullen International, WE Telecom Update April 2013, http://www.cullen-
international.com/report/7665/c126758#_AGCOM_withdraws_its and Cullen International, WE 

http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.catribunal.org.uk/238-7586/Judgment.html
https://circabc.europa.eu/sd/d/591e4d39-3582-48f8-993a-0fc71f1029fc/CZ-2012-1392-1393%20Adopted_EN.pdf
https://circabc.europa.eu/sd/d/591e4d39-3582-48f8-993a-0fc71f1029fc/CZ-2012-1392-1393%20Adopted_EN.pdf
http://www.cullen-international.com/report/7594
http://www.cullen-international.com/report/7594
http://europa.eu/rapid/press-release_IP-13-760_en.htm
http://www.cullen-international.com/report/7721/t9005
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://www.cullen-international.com/report/7721/t9005
http://www.cullen-international.com/report/7665/c126758#_AGCOM_withdraws_its
http://www.cullen-international.com/report/7665/c126758#_AGCOM_withdraws_its
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8.22 Of those NRAs not adopting LRIC based FTRs, Norway (although not part of the EU) 
has stated it will consider LRIC for FTRs in the next market analysis (i.e. after 2014). 
Germany proposed not to adopt pure LRIC FTRs for either Deutsche Telecom 
(preferring a form of LRIC+ instead) or the other CPs with SMP (proposing an 
approach based on symmetry, benchmarked against the Deutsche Telecom rate), 
and the EC subsequently opened phase II investigations because of this.466 The EC 
has now recommended that the German NRA amend or withdraw the draft measure, 
most specifically the remedies containing the price control obligation, in order to 
ensure that the rates are based on a bottom-up LRIC methodology.467 Germany will 
respond to this in September 2013. 

8.23 We also note that in Spain, CMT consulted at the start of 2013 on a bottom up LRIC 
model which allows the calculation of FTRs using both LRIC and LRAIC+, and so it is 
not clear which approach they will adopt.468 

8.24 We recognise that not all countries are adopting LRIC FTRs in 2013, although a 
number have or will have done so by the end of 2013 and where NRAs have failed to 
do so the EC has indicated serious doubts and initiated the Phase II process. We are 
required to take utmost account of the EC Recommendation and while the 
experience of other NRAs is not something which affects the appropriate decision on 
FTRs for the United Kingdom, the decisions in other Member States and the EC’s 
interventions in this area provide relevant background to the decision for this market 
review. 

Our analysis 

8.25 In the May 2012 CFI we indicated that we expected consideration of competitive 
impacts was likely to be the most decisive economic factor in determining the 
appropriate cost standard, and reiterated the position set out in the 2011 MCT 
Statement around the importance of avoiding competitive distortions. Maintaining a 
consistent regulatory treatment between MTRs and FTRs is also important.  

8.26 In considering the appropriate cost standard for FTRs, a narrow Ramsey pricing 
perspective may suggest that a mark-up by reference to the elasticity of demand for 
wholesale call termination is warranted. 469 However, this is not the only 
consideration. 

                                                                                                                                                     
Telecom Update May 2013, http://www.cullen-
international.com/report/7737/c130119#_AGCOM’s_revised_proposal  
466 BEREC has also agreed with the European Commission’s serious doubt on Germany’s proposed 
FTRs. See Cullen International WE Telecom Update May 2013, http://www.cullen-
international.com/report/7737/c128330#_BEREC_shares_Commission; EU Telecoms Flash 19/2013 
http://www.cullen-international.com/report/7662; EU Telecoms Flash 47/2013 http://www.cullen-
international.com/report/7921 ; and  http://www.cullen-
international.com/report/7796/c130297#_Commission_opens_another. While a final decision has 
been made by Germany in relation to MTRs (which will continue to be set using a form of LRIC+), a 
final decision in relation to FTRs is still pending. 
http://www.bundesnetzagentur.de/cln_1911/SharedDocs/Pressemitteilungen/EN/2013/130719_Mobile
TerminationRates.html?nn=404530   
467 The phase II investigation for the other CPs with SMP started later, and so the outcome is still 
pending. 
468 Cullen International Cross-Country Analysis May 2013. Table 13 – Fixed termination rates moving 
towards pure LRIC? http://www.cullen-international.com/report/7721/t9005  
469 Under the simplest Ramsey pricing framework, common costs are recovered via linear prices 
above marginal (or incremental) costs. These mark-ups are set to achieve full cost recovery (across 
marginal and common costs) and are determined by reference to the inverse of the elasticity of 

http://www.cullen-international.com/report/7737/c130119#_AGCOM's_revised_proposal
http://www.cullen-international.com/report/7737/c130119#_AGCOM's_revised_proposal
http://www.cullen-international.com/report/7737/c128330#_BEREC_shares_Commission
http://www.cullen-international.com/report/7737/c128330#_BEREC_shares_Commission
http://www.cullen-international.com/report/7662
http://www.cullen-international.com/report/7921
http://www.cullen-international.com/report/7921
http://www.cullen-international.com/report/7796/c130297#_Commission_opens_another
http://www.cullen-international.com/report/7796/c130297#_Commission_opens_another
http://www.bundesnetzagentur.de/cln_1911/SharedDocs/Pressemitteilungen/EN/2013/130719_MobileTerminationRates.html?nn=404530
http://www.bundesnetzagentur.de/cln_1911/SharedDocs/Pressemitteilungen/EN/2013/130719_MobileTerminationRates.html?nn=404530
http://www.cullen-international.com/report/7721/t9005
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8.27 As we explained in our analysis in the 2011 MCT Statement, there are factors such 
as price discrimination at the retail level (e.g. non-linear pricing with upfront 
subscription fees and different usage charges) which mean that it is more efficient for 
common costs to be recovered on the retail-side of the market. The CC agreed that 
common costs can be recovered most efficiently where price discrimination is 
possible, but noted (as we had) that there were limitations to this.470 In considering 
the extensive analysis undertaken by Ofcom, the appellants and the interveners in 
the MCT appeals, the CC ultimately concluded that: “...we agree with Ofcom that 
allocative efficiency grounds alone do not provide a clear answer as to whether a 
LRIC or LRIC+ cost standard should be preferred.”471  

8.28 Our choice of LRIC for MTRs was driven primarily by consideration of competition 
effects. On this the CC agreed: “We note that at its core the results of our analysis of 
arguments in relation to the competition assessment is that, though the scale of 
effect may not be large, our conclusion is that the effect favours the adoption of 
LRIC. We believe that Ofcom was correct to consider there to be scope for their 
measures to make the market more competitive and that this is consistent with the 
entirety of the statutory scheme including the basis for imposing remedies in the first 
place.”472While we recognise the extent of the (absolute) margin between LRIC+ and 
LRIC termination rates is materially lower with FTRs than was the case for MTRs we 
consider that the competition arguments in favour of LRIC remain the same. (The 
difference between LRIC+ and LRIC for FTRs is forecast at 0.194ppm in 2013/14 (in 
2012/13 prices)473 and for MTRs was forecast as 0.92ppm in 2014/15 (in 2008/9 
prices),474 approximately 1.09ppm in 2012/13 prices.) 

8.29 FTRs act as a floor to call prices, and the exact effect on individual CPs is dependent 
on calling patterns and market share. In particular, we note that FTRs above 
incremental costs drive a wedge between the marginal costs of off-net and on-net 
calls. This effect is likely to be more pronounced for CPs with a smaller share of 
subscribers – since, other things being equal, CPs with a smaller share of 
subscribers will be expected to have a higher proportion of calls going off-net. This 
can act as a disincentive to lowering call prices, since lowering call prices is likely to 
stimulate more calls, and for a CP with a small market share, the majority of these 
calls will go off-net (and incur an FTR above incremental cost). Therefore, even if the 
short term impact from FTRs at LRIC on retail prices may not generate significant 
consumer benefits (as argued by BT), we consider that the competition benefits from 
FTRs at LRIC will benefit consumers in the longer term. 

8.30 As well as the relative balance of off-net and on-net calls (due to market share), the 
competition effects also depend on the relative volume of inbound and outbound 
traffic for different customer segments. Even though a small CP would be expected 
to see a larger share of inbound traffic generated off-net (i.e. from other fixed CPs, 
from mobile CPs (MCPs), and from overseas) and hence earn higher revenues from 
FTRs at LRIC+, such an offset will not occur in customer segments where there are 

                                                                                                                                                     
demand for the services in question. That is, the more elastic the demand for a service, the lower the 
mark-up and hence the lower the proportionate contribution to common costs. The intuition behind 
Ramsey pricing is to minimise distortions from pricing based on marginal costs – and so prices are 
raised above marginal cost the least for those services where demand is most responsive to price. 
470 2012 CC Determination, paragraph 2.577.   
471 2012 CC Determination, paragraph 2.823 and also in summary at paragraph 2.929(b).  
472 2012 CC Determination, paragraph 2.929(a). 
473 This is based on LRIC+ cost of termination of 0.228ppm and LRIC cost of termination of 0.034ppm 
in 2013/14 (2012/13 prices). 
474 In 2008/9 prices, the MTR for 2014/15 was estimated at 1.61ppm at LRIC+ and 0.69ppm at LRIC. 
See paragraph 7.21 and 7.135 of the 2011 MCT Statement.   
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more outbound than inbound calls. While we recognise that for those segments 
where outbound calls are proportionately lower than inbound calls, the effects are 
reversed, our preference would be for there to be as much of a level playing field 
across the market as possible – i.e. that particular CPs were not unduly constrained 
in retail pricing by virtue of the combination of calling patterns, market share and 
FTRs above LRIC. 

8.31 In order to consider the scale of the effects of FTRs at LRIC+, we have considered 
the net per-line effect relative to FTRs at LRIC.475 In particular, even though the ppm 
difference between LRIC+ and LRIC is quite small, the difference on a per line basis 
is not insignificant. With a net volume across all fixed CPs of off-net terminated traffic 
(i.e. including incoming mobile- and international-originated calls, but excluding all 
fixed to fixed traffic) of 36.6 billion minutes, the difference between FTRs at LRIC+ 
and LRIC would amount to approximately £2.14 p.a. per fixed line (in 2012/13 
prices).476 In the 2011 MCT Statement, the net effect per subscription from the move 
to LRIC (from LRIC+) was reported as £2.50 p.a. 477 (in 2008/9 prices – the 
equivalent figure in 2012/13 prices is approximately £2.95 p.a.). This serves to 
illustrate that if FTRs continued to be regulated at LRIC+ there would be an enduring 
advantage to fixed CPs (on average) of a similar order of magnitude from the per 
subscriber difference between MTRs at LRIC+ and LRIC. 

8.32 We also recognise that the impact of the move to FTRs at LRIC is likely to vary by 
CP, and the ultimate effect is likely to depend on a variety of factors (similar to the 
competition effects discussed above). For example, for a smaller CP, more incoming 
calls are likely to be generated off-net (so the CP loses revenue from FTRs at LRIC). 
However, a greater proportion of outgoing calls are likely to be off-net for a smaller 
CP (so they benefit from lower call costs with FTRs at LRIC). Therefore the net 
impact will vary depending on market shares and traffic balances. Further, while 
some existing business models may not be ultimately sustainable with FTRs set at 
LRIC, we do not consider this undermines the benefits from setting FTRs at LRIC, 
nor that it is impossible for these CPs to recover their costs elsewhere. We address 
the implications for CPs that need to adjust business models in Section 11 and in 
more detail in Annex 9. 

8.33 In the light of the common cost recovery shortfall which follows from FTRs at LRIC 
rather than LRIC+, we acknowledge that prices of other products offered by CPs will 
need to increase to some extent in order to offset the common costs no longer 
recovered from FTRs. Generally, we consider that it is for each CP to determine how 

                                                 
475 By net effect, we mean the revenue impact of the change excluding fixed-to-fixed (F2F) call 
volumes, as these would net off in revenue and outpayments between fixed CPs when FTRs are 
symmetric (i.e. 1 minute of termination sold to another fixed CP is worth the same as a minute of 
termination purchased from a competing CP). However, for individual CPs the balance of traffic will 
matter. For a CP which originates more (less) traffic than it terminates, FTRs at LRIC+ are a greater 
competitive disadvantage (advantage) relative to FTRs at LRIC. We have considered the net revenue 
effect because it provides: (i) a simplification to indicate the net importance of FTRs per line on 
average; and (ii) it allows comparison with the per subscriber effects reported in the 2011 MCT 
Statement.   
476 This is made up of approximately 30.8bn minutes of mobile-to-fixed geographic calls in 2012 
(Ofcom quarterly data, Q4 2012, Mobile telecoms tables) and approximately 5.8bn minutes of 
international calls to United Kingdom fixed CPs (Ofcom quarterly data, Q4 2012, Fixed telecoms 
tables – we have assumed that the number of minutes of international calls received by fixed CPs is 
equal to those dialled by United Kingdom fixed line consumers). Also based on 33.1 million exchange 
lines in Q4 2012. See Ofcom quarterly data, http://stakeholders.ofcom.org.uk/market-data-
research/market-data/communications-market-reports/tables/q4-2012/  
477 Paragraph 7.135, fn 432, of the 2011 MCT Statement.  

http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/tables/q4-2012/
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/tables/q4-2012/
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best to mitigate any shortfall itself through unregulated services (we discuss this 
issue further in this section when we consider common cost recovery). While some 
customers may pay more than they currently do, others will pay less (i.e. those 
calling fixed lines). The extent of common cost recovery should be unchanged, but 
the structure of prices would be expected to change as common cost recovery is 
moved away from the termination monopoly to the more competitive side of the 
market. We do not therefore consider the potential for certain prices to increase to be 
incompatible with the competition benefits set out above.  

8.34 Further, while the reduction in termination revenues from FTRs at LRIC could 
potentially affect investment decisions for some individual CPs relative to the regime 
today, the recovery of any cost recovery shortfall from other services means such an 
effect should be limited and transitional. On the other hand, other CPs would gain 
from lower FTRs (for example, those calling fixed lines) and could expand 
investment.  As a result, we consider that LRIC based FTRs are compatible with 
efficient investment signals.  

Conclusions on the cost standard for regulating termination rates 

8.35 In the light of the above, we see no reason to deviate from the approach we took on 
MTRs and the approach consulted on for FTRs in the February 2013 consultation. 
We will therefore cap FTRs by reference to LRIC, rather than LRIC+. This is also 
consistent with the 2009 EC Recommendation. 

Wholesale call origination  

Proposals in the February 2013 consultation 

8.36 In setting controls for wholesale call origination, the 2009 NCC used CCA FAC, a 
particular form of LRIC+. In the February 2013 consultation, we proposed to keep 
LRIC+ as the appropriate cost standard for wholesale call origination, but the basis 
on which we set the “+” (i.e. the contribution to common costs) would include an 
additional contribution to common costs no longer recovered from FTRs at LRIC, and 
administration costs no longer separately recovered through a PPP charge. 

Stakeholder responses to the February 2013 consultation 

8.37 A number of respondents (including BT478, TalkTalk479, Virgin Media480, Vodafone 
(with some caveats)481) generally agreed with our proposals for wholesale call 
origination to include an additional contribution to common costs no longer recovered 
from FTRs. BT considered that we should ensure there is no net change to its 
common cost recovery. 482 BT also argued that marking-up wholesale call origination 
would not in any way distort competitive (retail) markets, since internal and external 
sales of wholesale call origination are subject to the same regulation (so BT cannot 

                                                 
478 BT response to Q8.2 of February 2013 consultation 
479 TalkTalk response to Q8.2 of the February 2013 consultation 
480 Virgin Media also raised some implementation concerns, but these are discussed further in Annex 
9. Virgin Media response to February 2013 consultation 
481 Vodafone response to the February 2013 consultation, section 7.3. While it agreed, it argued that a 
qualification to this may need to be made in the short-term for NGCS calls and also argued against a 
blanket uplift (preferring a pro-rata approach), and these issues are discussed further in Section 11 
and Annex 6 respectively. 
482 In light of this, BT raised concerns around the proposed implementation of the uplift, suggesting 
the proposed calculation would still leave some common costs unrecovered and/or a competitive 
distortion would persist. This is discussed further in Annex 6. 
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discriminate between its own self-supply of wholesale call origination and that which 
it sells to other CPs when seeking to recover common costs unrecovered from 
FTRs). It argued that there is no reason to believe that consumers will be affected in 
any way by a change to the structure of wholesale prices, but did note that 
imbalances in traffic flows will affect the relative finances of different CPs. 

8.38 However, some respondents (including EE, [], Alternative Networks plc, [], 
Lexgreen Services) considered our proposal was not appropriate. 

8.39 Lexgreen Services483 argued that each service should instead cover its own costs, 
rather than interfering in the market and forcing CPs to cross subsidise some of their 
services. This, it argued, would be particularly harmful in the fixed narrowband 
market. 

8.40 Some respondents also questioned the approach to recovering common costs no 
longer recovered from FTRs via regulated services only. EE484 argued that Ofcom 
has not set out clear reasons why recovery of common costs from regulated charges 
only was chosen rather than recovery across regulated and unregulated charges. 
Further, it argued that as there is some indirect competition between the fixed and 
mobile sectors, technology neutrality principles imply that at least some of these 
costs should be recovered from retail services, to be consistent with the approach 
already imposed on mobile CPs. EE also argued that BT has had the ability to raise 
retail prices (especially line rental charges) in recent times, and so it is not clear why 
it would not be able to recover at least a significant proportion of these costs from 
retail charges (or why this would in practice create any harm to competition).  

8.41 Similarly, one respondent [] was concerned that the proposed approach allows BT 
to recover common costs for one product where it has a position of dominance, 
against another where it also has a dominant position (a point also raised by 
ITSPA485, which noted that competitive pressures cannot be brought to bear by other 
CPs to mitigate this).  

8.42 Vodafone argued that once the decision has been taken that termination should not 
attract any fixed and common costs, there is some inconsistency with then 
calculating the quantum of fixed common costs that “should” relate to termination and 
forcing that recovery onto particular services. It argued that an alternative approach 
would be to simply recover fixed common costs pro-rata from all services except 
termination, i.e. a LRIC+ EPMU approach.  

8.43 Some respondents also raised concerns about the impact of our proposals. 

8.44 One respondent [] noted that even major LLU operators are reliant on wholesale 
call origination purchased from BT even in areas where they are present (i.e. for 
providing voice-only), and also argued that in any event, LLU is not always a suitable 
way to connect to consumers’ premises (e.g. frequently in the case of businesses). 
By increasing the regulated wholesale price of BT’s call origination, it argued that 
Ofcom is essentially reducing consumer choice in how they originate calls and 
inflicting substantial consumer price inflation on some demographics with specific 
calling profiles that are not in an LLU enabled area.486 The same respondent also 

                                                 
483 Lexgreen response to the February 2013 consultation 
484 EE response to the February 2013 consultation, Section 4 
485 ITSPA response to Q8.6 of the February 2013 consultation 
486 Alternative Networks also argued that it will effectively lead to an increase in CPS costs which will 
be passed on to end users and will reduce customer choice of provider. 
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argued that non-LRIC pricing creates a moral hazard by increasing the risk of 
anticompetitive ‘margin squeeze’ type behaviour against operators that are non LLU-
based operators, or where LLU is not a viable alternative (which, it argued, was the 
case for the majority of the market).  

8.45 In relation to the specific regulated products to be uplifted, Vodafone and EE487 
considered it would not be appropriate to mark-up WLR. EE argued that the 
distortions it would cause would harm competition and efficiency (particularly in the 
context of migration to FTTC where WLR may be needed alongside fibre-based 
broadband to provide voice).488  

8.46 Some respondents also raised concerns around the timing and implementation 
approach for the uplift to wholesale call origination rates. Our conclusions on timing 
issues are set out in Section 11 (with more detailed discussion in Annex 9) and the 
calculation of the uplift is set out in Annex 6. 

Our analysis and conclusions 

How common cost recovery affects our NCC proposals 

8.47 FTRs at LRIC will no longer provide a contribution to the recovery of common costs. 
There is therefore a question around how these costs are recovered. In theory, the 
extent of contribution to common costs by individual services could be in line with 
general Ramsey principles, which would suggest the recovery of common costs 
across all relevant services based on inverse demand elasticities. Therefore, on this 
theory alone, we might prefer the cost recovery to occur from both unregulated and 
regulated relevant services.  

8.48 We also consider that to a large extent common costs should be borne by services 
that use the infrastructure in question. When firms provide multiple products, they 
have to make decisions as to how each product should contribute towards common 
cost recovery, an issue that does not occur in the case of single-product firms. 
Therefore, any service for which the common costs in question form part of the 
stand-alone cost (SAC)489 might reasonably contribute to the recovery of those 
common costs. If one service is priced at LRIC, contestable markets theory would 
therefore point to prices for other services being between LRIC and SAC, such that 
across the combination of services total costs (and no more) were recovered.  

8.49 However, this theory alone does not get to a more specific solution as to how 
common costs no longer recovered via FTRs should be made up, other than the 
recovery being across services sharing that infrastructure. 

8.50 The issue of common cost recovery is not unique to the regulation of FTRs; it also 
arose in the case of regulating MTRs. In the 2011 MCT Statement we envisaged that 
MCPs would recover common costs from competitive (and thus unregulated) 

                                                 
487 EE response to the February 2013 consultation, Section 4 
488 Vodafone argued it would suggest that WLR is paying for network costs beyond the demarcation 
point of the customer linecard. Vodafone also argued that there are practical organisational 
considerations which reflect network structure, in that WLR is an Openreach capability, whereas call 
conveyance is a BT Wholesale product, so having a levy on WLR would imply payments from 
Openreach to BT Wholesale. 
489 Stand alone cost is an economic concept and represents the cost of producing the service in 
isolation, i.e. on a stand-alone basis. The stand alone cost will include all costs incremental to that 
service as well as any costs which, if there were production of other services, would be joint or 
common with those other services. 
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services i.e. mainly retail services. As the CC noted in its 2012 Determination (2012 
CC Determination), “...in general it is preferable for costs to be recovered where 
there is competition, so that regulated firms have the appropriate incentives to 
minimize their costs and behave efficiently.”490  

8.51 However, an important distinction in the mobile sector is that asymmetric regulation 
outside the termination market does not constrain the scope for MCPs to re-optimise 
their retail packages.491  In particular, MCPs do not compete against CPs to whom 
they are required to offer wholesale access and call origination services at regulated 
rates.492   

8.52 By contrast, in fixed access and origination markets, there are a number of CPs 
without direct access493 which supply some of their end customers using wholesale 
access (wholesale call origination and WLR) provided by BT at regulated rates but do 
not supply wholesale call termination to those same customers. This means that they 
do not receive FTR revenues for those calls, and so for those customers whom they 
supply using such wholesale access provided by BT, these CPs will benefit from 
FTRs at LRIC (compared with LRIC+). This is because they will pay out lower FTRs 
and they will avoid facing a reduced (termination) revenue stream. Consequently, 
they will not have to rebalance their own prices for those customers to continue 
recovering common costs.  

8.53 In reality we acknowledge that some CPs use a combination of their own direct 
access network and wholesale access purchased from BT to serve their customers. 
The net impact for these CPs may therefore be affected by the overall balance of 
outbound and inbound traffic across both directly and indirectly connected end 
customers. However, this does not detract from the fact that CPs without direct 
access (and, to a lesser extent, those who do not use direct access for all their 
customers) will not suffer a common cost recovery shortfall for these customers 
following the introduction of FTRs at LRIC. 

8.54 Therefore, for those CPs that provide wholesale call termination to at least some 
customers (i.e. those with direct access networks, which includes LLU operators 
where they self-supply calls using MPF), reducing FTRs to LRIC will incentivise them 
to increase prices for other services (or to reduce them less quickly) in order to 
recover common costs. But CPs that have customers to whom they do not provide 
wholesale call termination (e.g. CPs that use regulated wholesale call 
origination/WLR provided by BT to supply some or all of their customers), may be in 
a position to undercut CPs that provide direct access for their end customers. For 
example: 

a) If direct access CPs were to raise retail call prices, the availability of regulated 
wholesale call origination from BT would allow CPs using this to undercut such 
call price increases (unless the regulated wholesale call origination rate were 
increased accordingly).  

                                                 
490 Paragraph 2.577, 2012 CC Determination.   
491 While some price regulation does exist in respect of mobile services other than MCT, it relates to 
international roaming and is applicable to all MCPs.  
492 While the four national MCPs offer wholesale mobile access to mobile virtual network operators 
(MVNOs), such access is commercially provided and is not subject to ex-ante regulation – on either 
the terms or charges for access. 
493 By CPs without direct access, we mean those that use wholesale call origination (whether IA or 
CPS) for some or all calls because for some or all of their customers they do not own the direct 
access connection. 
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b) If direct access CPs were to raise retail line rental prices, the availability of 
regulated WLR would allow CPs without direct access to undercut any retail line 
rental increases (unless the WLR charge were to be increased accordingly). 

8.55 Because of this risk of competitive distortion, we consider that wholesale charges for 
regulated voice services should be calculated to allow BT and other direct access 
CPs (e.g. Virgin Media, and where they use MPF, Sky and TalkTalk) to recover 
common costs in a manner which does not place them at a competitive 
disadvantage.  

8.56 Further, we do not consider that the recovery of additional common costs where BT 
has SMP (i.e. regulated services) to raise significant concerns. This is because the 
charge controls imposed on the two regulated services identified as potentially 
appropriate for the mark-up (WLR and wholesale call origination) will restrict the 
additional level of common cost recovery to that previously allocated to wholesale 
call termination, leaving total cost recovery unchanged.  

8.57 We consider this to be consistent with the 2009 EC Recommendation, as we do not 
consider that it favours one approach to common cost recovery over another. We 
recognise that the Explanatory Note accompanying the 2009 EC Recommendation 
makes a passing reference to cost recovery from non-regulated retail services, but it 
does not present this as a recommendation on how common cost recovery should be 
addressed. Rather, it does so to illustrate how even with FTRs at zero, there is scope 
for CPs to recover costs.494 Further, we note that at this stage, there does not appear 
to be a consensus of approach to recovering common costs previously recovered 
through FTRs among other European NRAs which have implemented (or are in the 
process of implementing) the 2009 EC Recommendation. For example495: 

a) The French regulator, ARCEP, opted for an increase in regulated charges (the 
WLR charge), and in Norway (although not part of the EU) NPT indicated an 
increase in wholesale call origination rates. We also note that in Ireland, Comreg 
proposed that Eircom be allowed to mark-up wholesale call origination (although 
this was ultimately considered unnecessary496). In Denmark, DBA determined 
that a proportion of the uncovered costs related to interconnection should be 
attributed to WLR customers, and therefore should be recovered by means of an 
increased WLR charge; 

                                                 
494 Commission Staff Working Document accompanying the 2009 EC Recommendation, p. 17:  
“Given the two-sided nature of call termination, not all related termination costs must necessarily be 
recovered from the wholesale charge levied on the originating operator. Even if wholesale termination 
rates were set at zero, terminating operators would still have the ability to recover their costs from 
non-regulated retail services. Rather it is a question of how the financial transfers are distributed 
across operators in a way that best promotes economic efficiency to the benefit of consumers.” 
495 Following taken from Cullen International Cross-Country Analysis December 2012. Table 13 – 
Fixed termination rates moving towards pure LRIC? http://www.cullen-
international.com/report/7180/t7464#Table_13; and Study of approaches to fixed call origination and 
termination charge controls, Analysys Mason, May 2012 
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-
call/annexes/analysys_mason.pdf   
496 In its consultation, Comreg proposed that Eircom be allowed to mark-up wholesale call origination, 
but in its final statement, found that no particular service required an increase in charges. Therefore 
by implication this decision seems to be driven by the judgment that there was not a sufficiently 
material impact on the charges for other services, rather than being based on rejecting the principle 
that charges for wholesale call origination or other regulated services could increase. See paragraph 
7.167-177 of Mobile and Fixed Voice Call Termination Rates in Ireland, 21 November 2012 
http://www.comreg.ie/_fileupload/publications/ComReg12125.pdf  

http://www.cullen-international.com/report/7180/t7464#Table_13
http://www.cullen-international.com/report/7180/t7464#Table_13
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://www.comreg.ie/_fileupload/publications/ComReg12125.pdf
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b) In Sweden PTS indicated that recovery should be across unregulated services 
(although this has not yet been concluded), as did BIPT in Belgium; and 

c) Austria497 previously indicated common cost recovery from unregulated services 
and regulated wholesale origination services.  

8.58 At this point it is important to note that the additional recovery from regulated voice 
services should not be solely via charges to competitors. Specifically, where common 
cost recovery is allowed via regulated charges, this should involve the same amount 
per unit of external and internal sales by BT.  

8.59 As a result, we do not consider that our preferred approach would cause a retail 
distortion between fixed CPs. CPs using wholesale products purchased from BT (for 
either their whole customer base or in addition to their own direct access network), 
will also have to adjust prices to reflect the change in regulated rates. As external 
sales of regulated products by BT will be subject to the same charges as internal 
sales (i.e. self-supply), BT will also need to make similar adjustments. While the 
recovery of the higher costs that result from this approach through retail prices is 
ultimately a commercial decision, all CPs will now be faced with similar decisions 
regarding retail price rebalancing arising from the net reduction in FTRs (taking 
account of lost revenue from termination sold against the offsetting gain from the 
lower expenditure from termination purchased). Consequently, while the individual 
impact may vary by CP (depending on the relative balance of wholesale call 
origination and wholesale call termination purchased), our preferred approach is that 
there is a level playing field across CPs, irrespective of whether they have a direct 
access network or not. 

8.60 We also consider that it is desirable to recognise cost-efficiencies in any forward 
looking assessment of common cost recovery. Therefore, where any wholesale 
charges are marked up for common cost recovery, we consider that this should 
reflect only the efficient level of common costs.  

8.61 Having concluded in favour of marking up regulated voice services, we now consider 
whether the mark-up should be on WLR or wholesale call origination.  

Mark-up on WLR 

8.62 If demand for access lines were more inelastic to price changes than the demand for 
calls, Ramsey pricing principles alone would point towards recovering common costs 
more from access than from calls. 

8.63 Typically, demand for access has been estimated to be more inelastic than demand 
for calls.498 This is suggested by past estimates as well as the fact that demand for 
access is essentially a subscription decision (i.e. access or no access at all), 
whereas demand for calls can be more readily substituted (e.g. on a call-by-call 
basis) if the user has both a fixed and a mobile connection.499  

                                                 
497 https://www.rtr.at/en/komp/Konsult_M_1_8_12  
498 As summarised in a recent literature review by Vogelsang, I, 2010. The relationship between 
mobile and fixed line communications: A survey”, Information Economics and Policy, vol. 22(1), p4-
17. 
499 Briglauer, W., Schwarz, A., Zulehner, C., 2010. Is fixed-mobile substitution strong enough to de-
regulate fixed voice telephony? Evidence from the Austrian markets. The authors also note that the 
complementarities between demands for access and calls imply that access substitution also triggers 
complete substitution of calls. 

https://www.rtr.at/en/komp/Konsult_M_1_8_12
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8.64 Our own consumer research suggests that consumers show generally high levels of 
attachment to landline services, with comparatively low proportions of respondents 
suggesting that they might consider giving up their access or calls packages (19% 
and 23% respectively).500 Similarly, the proportions that agreed with the statements “I 
would never give up my [landline access/landline calls package]” were relatively high 
for both (72% for access and 60% for calls). Similar general attachment to landline 
services is also evident among businesses, with relatively low proportions of 
business respondents stating they would consider cancelling their fixed line 
altogether (10%) or would keep their fixed line but give up the ability to make calls 
(16%).501 This could be driven by the fact that most consumers (95% of residential 
respondents and 90% of business respondents) buy access and calls from the same 
supplier in a bundle.502 Nevertheless, on balance, the survey evidence shows slightly 
greater attachment to access lines than calls. 

8.65 So, if we were to consider Ramsey pricing principles alone, the available evidence 
might point towards more additional common cost recovery from line rental than from 
calls.  

8.66 However, when there are cross-service demand relationships (i.e. cross-elastic 
effects) and when the empirical evidence on the full set of relevant elasticities is likely 
to be difficult to obtain robustly, applying Ramsey pricing can be very difficult. In 
previous regulatory reviews both we and the CC have rejected applying Ramsey 
pricing.503 More importantly, for the reasons set out below, Ramsey pricing principles 
are not the only relevant (or indeed most important) factor to consider in the present 
case. 

8.67 Our concerns with applying an additional mark-up to WLR are as follows:  

a) The allocation of intra-traffic common costs to access services would result in 
costs which are not part of the standalone cost of the access network being 
recovered from access service charges.504  

b) It would increase the difference in price between substitutable wholesale access 
services, i.e. WLR/WLR+SMPF and MPF, which are ultimately used in the 
provision of retail voice and broadband services. Specifically, if WLR charges 
were to increase relative to MPF, the differential between the two charges would 
shift away from the difference in the underlying costs and in particular from the 

                                                 
500 Narrowband Market Review Consumer Research, December 2012. Q6c(a/b) 
501 Narrowband Market Review Business Research, December 2012. Q5 
502 Narrowband Market Review Consumer Research, December 2012. Q4 and Q15. Narrowband 
Market Review Business Research, December 2012. Q1 and Q4 
503 For example, see the CC inquiry decision for Vodafone, O2, Orange and T-Mobile: Reports on 
references under section 13 of the Telecommunications Act 1984 on the charges made by Vodafone, 
O2, Orange and T-Mobile for terminating calls from fixed and mobile networks, 2003 
http://webarchive.nationalarchives.gov.uk/+/http://www.competition-
commission.org.uk/rep_pub/reports/2003/475mobilephones.htm#full; the Mobile Call Termination 
Statement, 27th March 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/mobile_call_term/statement/statement.pdf; 
and the charge control review for LLU and WLR services, February 2012 
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-
cc/statement/LLU_WLR_CC_statement.pdf;  
504 Intra-traffic common costs relate to those costs shared between traffic increments (e.g. between 
termination, origination, and core network conveyance and transit services), but which are not shared 
between the traffic increment taken as a whole and other increments (such as the increment relating 
to the access network). 

http://webarchive.nationalarchives.gov.uk/+/http:/www.competition-commission.org.uk/rep_pub/reports/2003/475mobilephones.htm#full
http://webarchive.nationalarchives.gov.uk/+/http:/www.competition-commission.org.uk/rep_pub/reports/2003/475mobilephones.htm#full
http://stakeholders.ofcom.org.uk/binaries/consultations/mobile_call_term/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc/statement/LLU_WLR_CC_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc/statement/LLU_WLR_CC_statement.pdf
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difference in the absolute LRICs, the ‘LRIC differential’505. This is against our 
stated preference for LLU and WLR regulation, as the desire to more closely 
align the difference in charges with the respective LRIC differentials is an 
important aspect of the economic regulation in the 2012 charge control review for 
LLU and WLR services, as reiterated in our recent consultation on the same 
issue. 506 507  

c) Distributional issues could arise as an increase in the access price may have a 
greater effect on vulnerable customers, for whom line rental may make up a large 
proportion of their fixed telephony expenditure. WLR makes up approximately 
38% of average monthly fixed telephony spend508, but could be reasonably 
assumed to represent a greater proportion for lower income groups, who are 
likely to spend less than average on calls and be on lower priced subscription 
packages.   

Mark-up on wholesale call origination 

8.68 The alternative is to mark-up wholesale call origination rates. The advantage of 
marking up wholesale call origination is that it minimises the distortions that could 
occur in the access market if WLR is marked-up. More specifically, marking up 
wholesale call origination: 

a) ensures that intra-traffic common costs continue to be recovered from call 
services (rather than from access as would be the case with marking-up WLR);  

b) does not distort the prices of  WLR and LLU determined in the 2012 LLU/WLR 
Statement (as reiterated in recent proposals for WLR/LLU charge controls509), 
and thus protects the move towards more efficient relative prices between 
substitutable inputs for the same (or similar) downstream access services; and 

c) may also avoid potential distributional concerns arising from WLR charge 
increases (if passed on to low spending vulnerable consumers). 

                                                 
505 Broadly reflecting the LRIC differential in the wholesale charges for substitutable wholesale 
services can be desirable, particularly as it ensures that the choice between alternative wholesale 
inputs (or the ‘build/buy’ decision) is not distorted. See Section 7 of the Charge control review for LLU 
and WLR services statement, 7 March 2012, for a discussion of the potential efficiency benefits of 
LRIC differentials. http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-
2011/statement/statementMarch12.pdf  
506 Using MPF, CPs can invest in voice and broadband equipment at BT exchanges in such a way as 
to gain greater control of services provided to end customers. Using WLR and SMPF, CPs can also 
provide voice and broadband to end customers, but with less control of the services provided. In the 
March 2012 Charge control review for LLU and WLR services, paragraph 7.65, we concluded that 
“the price differentials resulting from relevant CCA FAC are reasonable from the point of view of 
efficiency for the LLU / WLR charge controls. Longer term, we expect to continue to reduce the price 
differentials to the differences in absolute LRICs.” 
507 We have recently published a consultation for the next WLR and LLU charge controls, in which we 
have proposed to set WLR and LLU charges so that the differential between MPF and 
WLR/WLR+SMPF is equal to the incremental cost differences in the final year (2016/17). For the full 
explanation of this proposal and the rationale, see section 3 of Fixed access market reviews: 
Approach to setting LLU and WLR Charge Controls, 11 July 2013, 
http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/   
508 Based on 2012 WLR prices (£98.21 p.a.) and estimated average household spend on fixed voice 
telecoms services of £21.61 per month in 2012 (Ofcom CMR 2013)).  
509 See Section 3 of Fixed access market reviews: Approach to setting LLU and WLR Charge 
Controls, 11 July 2013, http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/  

http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-2011/statement/statementMarch12.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc-2011/statement/statementMarch12.pdf
http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/
http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/
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8.69 At first glance, a potential concern with marking up wholesale call origination might 
be that BT and all other direct access CPs could still recover common costs via a 
mark-up on retail line rental without this cost recovery being undermined since calls-
only CPs without direct access do not offer retail lines. Therefore marking up 
wholesale call origination may disadvantage calls-only CPs. However, as previously 
noted in Section 5, the majority of consumers buy access plus calls together. 
Therefore, CPs without direct access which use BT’s wholesale inputs today typically 
provide both retail calls and access (the latter via WLR), and so only a small number 
of CPs are likely to be affected. Indeed, as set out in Section 5 the current number of 
BT retail lines over which a CP is providing a calls-only retail service using regulated 
wholesale call origination is small and diminishing. As a result we are removing the 
regulatory obligation for calls-only CPS on BT retail lines. We therefore do not 
consider the potential distortion against calls-only CPs without direct access to be 
material. 

8.70 For the above reasons we have therefore decided to address the common cost 
recovery issue from setting FTRs at LRIC via  a mark-up on wholesale call origination 
rather than WLR. 

Administrative costs 

8.71 Administrative costs have previously been recovered via BT’s separate PPP charge. 
However, as set out in Annex 6, we have decided to include a contribution to these 
costs in calculating wholesale call origination rates and, to the extent we consider it 
to be incremental, within wholesale call termination rates.  

8.72 Nonetheless, we will continue to separately charge control PPP until the effective 
date when FTRs are at LRIC (and wholesale call origination rates at the new LRIC+ 
level). 

Conclusion on common cost recovery 

8.73 For the reasons set out above (and in Annex 6 for administration costs), wholesale 
call origination will be regulated on the basis of LRIC+, but where the “+” will include 
an additional contribution to common costs no longer recovered from FTRs at LRIC, 
and administration costs no longer separately recovered through a PPP charge. The 
calculation for this is set out and explained in Annex 6. 

Regulating the FTRs of other CPs 

Proposals in the February 2013 consultation 

8.74 In the February 2013 consultation we proposed that the regulation of FTRs set by 
CPs other than BT would be on the basis of “fair and reasonable” network access. 
We proposed to continue with the principle of symmetry as described in our 2011 
F&R Guidance, with the result that FTRs would be presumed fair and reasonable 
when they do not exceed the Benchmark FTR (i.e. the BT charge-controlled rate). 
We also provided updated guidance to the effect that FTRs above the Benchmark 
FTR would need to be justified by reference to the three-stage test previously set out 
in our 2011 F&R Guidance.  

8.75 We also recognised that CPs may wish to vary their rates across different charging 
periods in a different way to BT. Where a CP does this, but can show that its 24 hour 
average FTR across all its traffic does not exceed the Benchmark FTR, we proposed 
that its rates should be considered fair and reasonable. 



Review of the fixed narrowband services markets 
 

216 

Stakeholder responses to the February 2013 consultation 

8.76 BT510, EE511, [], H3G512, Lexgreen Services513, TalkTalk514 and Vodafone515 agreed 
with the proposal that FTRs of CPs other than BT should be presumed fair and 
reasonable where they are no higher than the Benchmark FTR. BT considered this to 
be consistent with the six principles of pricing and cost recovery516 sometimes used 
by Ofcom, and also supported the view that reciprocal charging (as set out in Annex 
15 of the February 2013 consultation) is fair and reasonable. One respondent [] 
considered the proposal provides a degree of regulatory certainty517, and EE518 
considered that it appears consistent with the approach taken to mobile call 
termination, and appears reasonable and proportionate.  

8.77 Lexgreen Services pointed out that while agreeing with the proposal, it may still also 
be reasonable for FTRs of CPs other than BT to be higher than the Benchmark FTR 
and still presumed fair and reasonable.  

8.78 However, as discussed above, many respondents objected to LRIC-based FTRs, 
and as a result did not agree with these proposals, arguing it would have a negative 
impact on CPs and in a time frame which limits their ability to adjust and 
accommodate. These comments are addressed above, and on the issue of the time 
required for them to adjust to new rates, these are discussed in Section 11 and 
Annex 9. 

8.79 Additionally, Vodafone disagreed with the conclusion that terminating CPs be allowed 
the flexibility to charge wholesale rates based upon time of day for a range of 
reasons, which are set out and discussed further in Section 11 (while Section 11 
considers BT specifically, the arguments are equally relevant for all other CPs).519  

8.80 EE also requested that Ofcom, for the avoidance of doubt, “confirm that the 
benchmark FTR referred to in the guidance on whether MTRs for operators who 
provide traffic ‘over the top’ is the same as the benchmark FTR in this guidance”.520 
In relation to this point, in the guidance provided in April 2011 for fair and reasonable 
MTRs521, we identified the regulated (benchmark) FTR as a potentially suitable 
starting point for MCPs providing voice call termination as an over the top (OTT) 
service (as the benchmark MTR was unlikely to be suitable). Specifically, we stated 
that “the ‘FTR’ in this context means BT’s Call Termination Local Exchange (LE) rate, 
which is subject to a charge control as set out in Ofcom’s Explanatory Statement and 

                                                 
510 BT response to Q8.3 of the February 2013 consultation 
511 EE response to Q6.5 of the February 2013 consultation 
512 H3G response to Q8.3 of the February 2013 consultation 
513 Lexgreen Services response to Q8.3 of the February 2013 consultation 
514 Subject to its comments on conversion costs, discussed further in Annex 5. TalkTalk response to 
Q8.3 of the February 2013 consultation 
515 Vodafone response to the February 2013 consultation. While it considered this approach to be 
pragmatic, Vodafone also raised concerns around ensuring compliance, and this is discussed further 
in Section 6. 
516 These are cost causation, cost minimisation, effective competition, reciprocity, practicability and 
distribution of benefits.  
517 However, it also raised some concerns that there is ambiguity in the position on conversion costs, 
which is discussed further in Annex 5. 
518 EE response to Q6.5 of the February 2013 consultation 
519 Vodafone response to the February 2013 consultation, Section 7.4  
520 EE response to Q6.5 of the February 2013 consultation 
521 Wholesale mobile call termination: Guidance on dispute resolution in relation to fair and 
reasonable charges, Statement, 5 April 2011. 
http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/guidance.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/guidance.pdf
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Notification of 15 September 2009, entitled Review of BT’s Network Charge Controls. 
It would also include a rate set to reflect the efficient cost of terminating a fixed call in 
any subsequent fixed call termination market review.”522  

Our analysis and conclusions 

8.81 As explained in Section 6, we are imposing a condition requiring all other CPs with 
SMP in fixed call termination to provide network access on reasonable request and 
on fair and reasonable terms, conditions and charges. This continues the regulatory 
remedies set out in the 2009 NMR Statement.  

8.82 In the 2011 final guidance for fair and reasonable fixed termination rates (2011 F&R 
Guidance)523, we set out our regulatory position that FTRs for wholesale fixed call 
termination would be presumed fair and reasonable where they were symmetric – i.e. 
no higher than the Benchmark FTR (as determined by the charge control on BT 
based on our estimate of the efficient costs of providing wholesale fixed call 
termination), unless justified in individual cases.  

8.83 This position of symmetry as a basis for setting fair and reasonable FTRs was 
presumed, irrespective of the scale, topology or technology of a CP’s network. 
Central to this decision was our conclusion – confirmed by several respondents to 
the consultation on that guidance – that differences in network topology between BT 
and other fixed CPs were not necessarily reliable indicators of efficiently incurred 
costs of wholesale call termination.  

8.84 In the 2011 F&R Guidance we set out that FTRs above the Benchmark FTR were 
likely to be fair and reasonable only where a CP was able to demonstrate that it 
meets the following three-stage test, all stages of which a CP would need to satisfy to 
support its claim: 

a) charging an FTR equal to the Benchmark FTR would deny the CP recovery of its 
actual costs of providing wholesale call termination;  

b) its actual costs of providing wholesale call termination were efficiently incurred; 
and 

c) charging a higher FTR than the Benchmark FTR would be offset by demonstrable 
consumer benefit. 

8.85 We also set out our view of what symmetry meant for the time of day profile, whereby 
CPs charge different rates at different times of the day (e.g. between daytime and 
evenings) or week.524 The 2011 F&R Guidance stated that it would be presumed to 
be fair and reasonable where a CP sets rates equal to BT’s Local Exchange (LE) 
rates for the different time periods. Where a CP sets a rate higher than the 

                                                 
522 See paragraph A1.17 to A1.20 of the Wholesale mobile call termination: Guidance on dispute 
resolution in relation to fair and reasonable charges, Statement, 5 April 2011. 
http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/guidance.pdf  
523 Fair and reasonable charges for fixed geographic call termination, Statement and Final Guidance. 
Published 27 April 2011. 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
524 See paragraph 5.21 et seq. of the 2011 F&R Guidance for a full discussion of this issue, Fair and 
reasonable charges for fixed geographic call termination, Statement and Final Guidance. Published 
27 April 2011. http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-
reasonable-statement.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/mtr/statement/guidance.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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corresponding BT rate in a particular time period, we would expect that CP to 
demonstrate that this rate was reasonable, for example by considering whether its 
average FTR across all of its traffic exceeded BT’s 24 hour rate. Where a CP sets 
particular time of day rates higher than the corresponding BT rates and its 24 hour 
average exceeds the Benchmark FTR, we identified that the three-stage test may be 
appropriate in assessing whether the overall rates should be considered fair and 
reasonable.  

8.86 Other aspects of the 2011 F&R Guidance related to identification of the nodes in the 
network from which the symmetric FTR would apply and in the case of TDM-IP 
interworking costs, which CP should incur those costs. These other aspects of the 
network access obligation for the provision of wholesale call termination, whether 
provided by BT or by other CPs, are dealt with in Annex 5. 

8.87 As discussed in Section 6, this approach has been successful to date in the UK and  
we also consider it to be an appropriate approach for this review period. In light of 
this, we have set out guidance on the setting of fair and reasonable FTRs in Annex 
10 (which largely reflects the 2011 F&R Guidance). 

Conclusion on regulating the FTRs of other CPs 

8.88 For the period to September 2016, fixed CPs (with the exception of BT) would need 
to set fair and reasonable termination rates. We will expect these CPs to continue to 
set symmetric rates as described in the F&R Guidance set out in Annex 10. That is, 
FTRs that are not above the Benchmark FTR will be presumed to be fair and 
reasonable whilst FTRs above the Benchmark FTR, while not prohibited, would need 
to be justified by reference to the three-stage test set out in our guidance. As set out 
in Section 6, this position should ensure that FTRs for all CPs are based on LRIC in 
the absence of objective cost differences. 

8.89 As discussed in Section 11, we consider it appropriate for BT to retain the ability to 
vary its rates across the time of day. We recognise that other CPs may also wish to 
vary their rates across different charging periods for the same reasons as BT, and 
consider this to be reasonable for the same reasons set out in Section 11 in relation 
to BT. However, we recognise that CPs may wish to vary their rates across charging 
periods in a different way to BT, and consider they should not be prevented from 
doing so. Where a CP wishes to vary rates and can show that its 24 hour average 
FTR across all its traffic does not exceed the Benchmark FTR, its rates should be 
considered fair and reasonable. 

KCOM - Wholesale fixed call termination 

Proposals in the February 2013 consultation 

8.90 In the February 2013 consultation, we proposed that KCOM’s FTR should become 
subject to the F&R Guidance (and thus would be expected to be no higher than the 
Benchmark FTR unless it is able to justify otherwise according to the three-stage 
test) from 1 October 2013. In Annex 15 we proposed a revised version of the 2011 
F&R Guidance to reflect this. 
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Stakeholder responses to the February 2013 consultation 

8.91 Of those other CPs which explicitly commented on the regulation of FTRs for KCOM, 
EE525, [], Lanonyx526 and Lexgreen Services527 agreed with our proposals.  

8.92 KCOM528 stated that it understood the need for Ofcom to consider the 2009 EC 
Recommendation and the reason for proposing FTRs at LRIC, but considered that 
the proposals represented a significant change for KCOM’s business. Since it is not 
currently subject to a charge control, and its termination rates are subject to a cost 
orientation obligation (rather than the F&R obligation applied to the FTRs of other 
CPs), it was concerned that any change in the basis of calculation imposed a 
disproportionate burden to its business and its ability to recover its costs.  

8.93 While KCOM accepted that the proposed fair and reasonable obligation with respect 
to its FTRs (and call origination rates, discussed further below) is a pragmatic and 
proportionate solution, it had qualifications as to what fair and reasonable would 
mean for the Hull Area. In particular, it argued that given distinctive characteristics 
(i.e. its specific traffic balance, discussed in more detail in relation to call origination 
in paragraph 8.107 below), it should be able to set FTRs (and/or call origination 
rates) above the benchmark rate.  

8.94 In relation to timing, one respondent [] considered that KCOM’s SMP condition in 
relation to FTRs should be changed immediately. It argued that by the time the new 
proposed charge control is implemented, we would have had a period of a year 
where KCOM was recovering more from terminating geographic calls than any other 
CP in the UK. Conversely, KCOM disagreed with Ofcom’s position that it should have 
the same trajectory to LRIC-based rates as other CPs affected by the change. KCOM 
felt that the imbalance between its incoming and outgoing traffic and the difference in 
KCOM’s call origination profile meant that Ofcom’s view, based on a simple 
comparison of KCOM and BT’s termination rates, is not appropriate.   

Our analysis and conclusions 

8.95 In the 2009 Wholesale Review, we found that for the period to September 2013, 
KCOM had SMP in wholesale call termination in the Hull Area and we imposed 
specific regulation, including a cost orientation obligation, in that market.  

8.96 We indicated in the 2011 F&R Guidance that we would consider the regulation of 
termination provided by KCOM at the next narrowband market review. We also 
stated that the same principles (as set out in that guidance) may be applicable to any 
future consideration of KCOM’s FTR, taking into careful consideration any specific 
circumstances of wholesale call termination in the Hull Area.529 

8.97 As set out in Section 6, we continue to consider that KCOM has SMP in wholesale 
call termination in the Hull Area, and we have concluded that KCOM should be 
subject to the same regulation as CPs other than BT in the provision of wholesale 
call termination for the period from 1 October 2013 – in particular, (i) an obligation to 

                                                 
525 EE response to Q8.4 of February 2013 consultation 
526 Lanonyx response to Q8.4 of February 2013 consultation 
527 Lexgreen Service response to Q8.4 of February 2013 consultation 
528 KCOM response to the February 2013 consultation 
529 See paragraph 5.31-5.32 of the 2011 F&R Guidance, Fair and reasonable charges for fixed 
geographic call termination, Statement and Final Guidance. Published 27 April 2011. 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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publish prices; and (ii) an obligation to provide network access on fair and reasonable 
terms, conditions and charges. 

8.98 For this reason, we consider that the guidance set out earlier on the interpretation of 
fair and reasonable network access will now apply to the regulation of the FTR set by 
KCOM in the Hull Area. We consider this to be proportionate for the reasons set out 
in Section 6. It is not clear why the F&R Guidance would represent a greater burden 
for KCOM than for other fixed CPs, particularly as the traffic profiles are likely to vary 
across all CPs as discussed above (common cost recovery for KCOM is discussed 
below). Therefore, once subject to the guidance, KCOM’s FTR will be presumed fair 
and reasonable providing it is no higher than the Benchmark FTR, unless it is able to 
demonstrate that a higher FTR meets the three-stage test (outlined above). 

8.99 In the application of the 2011 F&R Guidance to all other CPs, we allowed a 17 month 
transition period (from 27 April 2011 to 1 October 2012) before they were subject to 
the guidance. On this basis it might be argued that KCOM should be subject to a 
similar transition period before its FTR is subject to the F&R Guidance. However, any 
transition period for KCOM needs to be balanced against the delayed benefits from 
achieving FTRs at no higher than the Benchmark FTR, which from 1 January 2014 is 
LRIC based (see Section 11).  

8.100 While KCOM has indicated that it considers the particular circumstances of the 
market in the Hull Area would justify a charge above the Benchmark FTR, it has not 
provided any evidence that this is the case at this stage. It will be for KCOM to 
ensure that it is compliant with the obligations imposed under this review and, in the 
event that a dispute or complaint is received by Ofcom, to justify a price which is 
above the Benchmark FTR. 

8.101 Figure 8.1 shows that KCOM’s FTR has been declining since 2009/10 towards the 
BT rate, and in 2012/13 was virtually identical to BT’s external rate (0.21ppm on a 
weighted average basis over the year and over the day/evening/weekend periods 
and excluding PPP). Given that KCOM will be starting from a position close to 
symmetry by the start of the new control period, we do not consider there to be a 
strong justification for further consideration of whether a delayed transition to 
symmetry is necessary. 
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Figure 8.1: BT and KCOM530 external FTRs 

  

Note: FTR for KCOM excludes PPP, in order to provide a consistent basis for comparison with BT’s 
external reported wholesale call termination local exchange segment services. BT’s prices exclude 
Stick and ISDN. 

8.102 In Section 11 we set out our decision to require that from 1 January 2014, the charge 
controlled rate applied to BT’s FTR will be reduced from its 2012/13 level to be based 
on LRIC. Therefore, the Benchmark FTR will also reduce to LRIC from 1 January 
2014, which will affect all CPs currently subject to the F&R Guidance (unless they are 
able to justify higher FTRs on the basis of the three-stage test as set out in our F&R 
Guidance). We do not see any compelling reason for KCOM to have a different 
effective date for LRIC-based FTRs (unless higher FTRs are justifiable according to 
the three-stage test) to the other CPs affected by this change. For all CPs with direct 
access, the extent of common costs to be recovered elsewhere will be affected by 
traffic balances and KCOM is not unique in this regard. Therefore we do not consider 
that KCOM is disproportionately affected relative to other direct access CPs. We 
discuss common cost recovery for KCOM in the light of the other SMP regulation it 
faces in the next sub-section. 

8.103 Therefore, we do not see a reason to delay KCOM’s FTRs being subject to the F&R 
Guidance, and so decide that KCOM should be subject to the same F&R Guidance 
as other CPs with SMP in wholesale call termination from 1 October 2013.531  

KCOM – Wholesale call origination 

Proposals in the February 2013 consultation 

8.104 In the February 2013 consultation, we proposed that the regulation of wholesale call 
origination rates set by KCOM be on the basis of “fair and reasonable” network 
access. We proposed that KCOM’s wholesale call origination rates would be 
presumed fair and reasonable where they are no higher than the wholesale call 
origination rate determined by the charge control on BT, unless a higher rate can be 
justified by objective cost differences. 

                                                 
530 KCOM’s rates are currently subject to cost-orientation, which in the specific instance of KCOM’s 
pricing means that its rates are aligned to FAC. 
531 Annex 10 sets out the revised version of the 2011 F&R Guidance to reflect this. 
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8.105 We also proposed that any increase in KCOM’s wholesale call origination rates, if 
this were necessary for reasons of common cost recovery, should be on the same 
timescale as for the move to LRIC-based FTRs.  

Stakeholder responses to the February 2013 consultation 

8.106 Of those CPs which explicitly commented on the regulation of wholesale call 
origination for KCOM, Lanonyx532 and Lexgreen Services533 agreed with our 
proposals.  

8.107 As set out above, KCOM534 considers that imposing a fair and reasonable obligation 
with respect to wholesale call origination (and termination) rates is a pragmatic and 
proportionate solution. However, KCOM stated that it would be unable to recover its 
costs in Hull if there was a move to the rates suggested by Ofcom because: 

a) There is a substantial imbalance between incoming and outgoing geographic 
calls, with outgoing volumes being lower than incoming volumes. KCOM provided 
data that showed that in 2011/12 it terminated approximately [] to geographic 
numbers in Hull for which it received a termination payment, while outgoing 
geographic minutes which KCOM was required to pay termination rates for 
totalled approximately [].535   

b) KCOM argued that since it provides very low levels of external call origination to 
other CPs (less than [] of KCOM’s total wholesale call origination), any 
rebalancing of costs between wholesale call termination and origination rates has 
a significant impact on KCOM’s ability to recover costs.  

c) KCOM estimated that if it used Ofcom’s base case it would result in a revenue 
decrease of approximately [], potentially impacting between [] of the relevant 
revenue in the Hull area.  

8.108 As a result, KCOM argued that it should be able to set rates above the benchmark 
rate.  

Our analysis and conclusions 

8.109 As for BT, and other CPs which provide wholesale call termination, the move to 
symmetric and LRIC-based FTRs for KCOM means that there will be some common 
costs previously recovered from FTRs that will need to be recovered on other 
services.  

8.110 As set out in Section 5, there will be a general requirement on KCOM to provide 
network access on reasonable request for wholesale call origination. Although 
wholesale call origination provided by KCOM is not currently widely used in the Hull 
area, there is currently some use in the form of IA536 (as discussed in Sections 3 and 
5). As a result, there are CPs which compete with KCOM using regulated wholesale 
call origination, but which do not themselves lose termination revenues when FTRs 
are reduced to LRIC (as they do not supply wholesale call termination themselves), 
but do gain from reduced FTR payments to KCOM (and other terminating CPs such 

                                                 
532 Lanonyx response to Q8.5 of the February 2013 consultation 
533 Lexgreen Sevices response to Q8.5 of the February 2013 consultation 
534 KCOM response to Q8.4 of the February 2013 consultation 
535 In the same year KCOM originated [] minutes of local traffic. 
536 We are also including a 12 month sunset clause on IA, see Section 5. 
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as BT). Therefore, as with wholesale call origination provided via the BT network, 
there is a risk of distortion, but this effect is much less material than for BT given the 
limited retail competition we observe in the Hull Area.537  

8.111 As with BT, we consider that it is reasonable for common costs no longer recovered 
from FTRs to be recovered from wholesale call origination. It is important to note that 
as discussed above in relation to BT, common cost recovery should be calculated 
across both external and internal sales of wholesale call origination, and not just 
recovered from external sales, otherwise it may cause a competitive distortion.  

Regulating KCOM’s wholesale call origination rates  

8.112 We are not imposing a charge control for KCOM on wholesale call origination. We 
are also not imposing a cost orientation obligation on KCOM, which to date has 
formed part of the SMP obligations on KCOM in the provision of wholesale call 
origination. 

8.113 Instead, we are imposing a requirement to provide network access on fair and 
reasonable terms, conditions and charges. As a first-order test, KCOM’s wholesale 
call origination rates would be presumed fair and reasonable where they are no 
higher than BT’s wholesale call origination rate (which will reflect the common cost 
recovery uplift). 

8.114 As background to our preferred approach, it is useful to consider the current level of 
KCOM’s wholesale call origination rate and bear in mind the limited external sales by 
KCOM. As can be seen in Figure 8.2 below, KCOM’s wholesale call origination rates 
fell below BT’s in 2010/11, and has continued to be below the BT rate since. In terms 
of external sales of wholesale call origination, it can be seen from KCOMs Regulatory 
Financial Statements, that these were only 4% of KCOM’s total wholesale call 
origination revenues in 2012/13.538 .   

Figure 8.2: BT and KCOM external wholesale call origination rates 

 

                                                 
537 See Sections 3 and 4 for a discussion of the retail markets in the United Kingdom excluding Hull 
and the Hull area, respectively. 
538 http://www.kcomplc.com/docs/regulatory-pdf/final-statements-2013.pdf   

http://www.kcomplc.com/docs/regulatory-pdf/final-statements-2013.pdf
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8.115 As a result, while our approach would not preclude KCOM from charging more than 
BT’s wholesale call origination rate, it is not clear to us that KCOM would need to 
charge more than the (now higher, reflecting the common cost recovery uplift 
discussed above) charge controlled wholesale call origination rate.539  

8.116 We consider this to be an effective yet proportionate approach to regulating KCOM 
as it links KCOM’s wholesale call origination rates with the costs of an efficient CP 
(without the added burden of a charge control) while providing regulatory certainty 
both to KCOM and to other CPs. We consider that any increase in KCOM’s 
wholesale call origination rates, if this were necessary for reasons of common cost 
recovery, should be on the same timescale as for the move to LRIC-based FTRs, 
since the two changes are linked (i.e. any increase in the wholesale call origination 
rate would be to compensate for the reduced common cost recovery from an FTR at 
LRIC). 

Porting conveyance charges 

Background and proposals in the February 2013 consultation 

8.117 When a customer ports their fixed-line telephone number from one fixed CP (the 
“donor CP” (DCP)) to another fixed CP (the “recipient CP” (RCP)), calls to the 
telephone number will still be routed across the DCP’s network before terminating on 
the RCP’s network. This is known as “onward routing”. 

8.118 Figure 8.3 shows a stylised example of how the APCC and FTRs interact. For 
illustration only, this example shows BT as the DCP. When making a call to a ported 
number, the originating CP routes the call to BT’s network and pays BT the FTR 
(denoted as (t) in Figure 8.3). BT onward routes the call to the recipient/terminating 
CP and pays it (t).540 The terminating CP pays BT the APCC denoted as (a) for 
onward routing the call. The terminating CP therefore effectively receives (t) – (a) 
when it terminates the call to a ported-in number. When the number has not been 
ported, the originating CP directly routes the call to the terminating CP and pays it (t). 

Figure 8.3: Stylised example of the APCC 

 

(t) 
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Originating CP 
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539 We also note that unlike BT, KCOM is not subject to a cost-based charge control in relation to 
access lines. So in the event KCOM was unable to recover its efficiently incurred costs previously 
recovered from FTRs (which we consider unlikely), attempts by KCOM to recover these costs on 
other retail prices (e.g. monthly subscriptions) would not be at risk of being undercut by CPs renting 
wholesale access from KCOM (in contrast to the situation for BT). 
540 This example assumes symmetric FTRs at the level of t ppm. 
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8.119 The provision of porting conveyance and charges for onward routing are governed by 
General Condition 18 (GC18). In accordance with Article 30(2) of the Universal 
Service Directive, GC18 requires that any charges by the DCP for the provision of 
portability must, subject always to the requirement of reasonableness, be cost 
orientated and, unless another basis is agreed between the DCP and the RCP or 
directed by Ofcom, be based on the incremental costs of providing portability.541  

8.120 In the February 2013 consultation, we explained that as FTRs fall, for a given level of 
APCC, the profit on termination will reduce. With FTRs at LRIC, APCCs will be likely 
to result in a loss, at least in the long run, in the provision of termination for calls to 
subscribers who have ported their numbers since APCCs are typically greater than 
the LRIC of wholesale call termination. However, the reduced termination revenue 
due to the payment of the APCC arises regardless of whether FTRs are at LRIC, 
LRIC+ or some other level. But what is affected is the expected margin from 
termination for calls to ported-in numbers. Where subscribers have not ported their 
number, APCCs will not affect the revenue received per minute of terminated traffic. 
The overall position of a terminating CP will therefore depend on the volume of calls 
to ported-in numbers relative to the volume of calls to non-ported in numbers. 

8.121 In the February 2013 consultation, we explained that although an RCP will face 
reduced revenues from FTRs at LRIC, this arises from our regulation of termination, 
not from the separate regulation in relation to porting arrangements. We noted that 
the setting of porting conveyance charges is governed by the General Conditions and 
not SMP regulation (which is the basis for regulating termination) and that 
irrespective of the basis of charges in the NCC, the APCC should be set on a cost-
orientated basis in accordance with GC18 as required by Article 30 of the Universal 
Service Directive.  

8.122 Therefore, we did not propose to alter the basis on which we set regulated FTRs for 
the fact that calls to certain numbers will incur an APCC levied on the terminating CP. 
We noted that APCCs are currently commercially negotiated between CPs, but must 
be set on terms compliant with GC18, and we considered that this remains the most 
appropriate way for CPs to set APCCs, including from the point when FTRs will be 
regulated at LRIC. 

Stakeholder responses to the February 2013 consultation 

8.123 BT542 and H3G543 considered that the setting of porting conveyance charges is 
covered by the General Conditions and not SMP regulation, and therefore the APCC 
should continue to be set in accordance with GC18.  

8.124 EE544 also agreed that the conveyance charges for onward routing were a separate 
issue to the question of termination rates, noting that this is consistent with the 
approach taken for analogous charges in the mobile sector. 

8.125 Magrathea545 agreed that FTRs should not be adjusted for the fact that certain calls 
will incur an APCC on the terminating CP. 

                                                 
541 See section 18.5 of Consolidated Version of General Conditions as at 22 November 2012 
(including annotations). http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/general-
conditions22nov12.pdf   
542 BT response to February 2013 consultation, Q8.6 
543 H3G response to February 2013 consultation, Q8.6 
544 EE response to February 2013 consultation, Q8.6 
545 Magrathea response to February 2013 consultation, page 3 

http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/general-conditions22nov12.pdf
http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/general-conditions22nov12.pdf
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8.126 Lexgreen546, Sky547, Virgin Media548 and []549 raised the concern of potentially 
making a financial loss for traffic that terminates to a ported–in number which thereby 
incurs BT’s APCC. 

8.127 TalkTalk550 also indicated that the current APCC would reduce its termination 
revenues to zero. TalkTalk noted the way in which fixed number portability has been 
implemented in the United Kingdom means that calls are always routed to the range 
holder which then has to transit the call to the third-party terminating operator if the 
number has been ported. The terminating operator cannot in those circumstances 
avoid paying the APCC because otherwise the range holder operator could refuse to 
send the calls to them (because the range holder operator would not get paid for their 
network transit). 

8.128 TalkTalk considered that the current fixed porting regime puts the DCP in a position 
of an effective monopoly which has two important competition consequences:  

I. At the wholesale level, the DCP faces no competitive constraint on the 
provision of APCC services. The RCP cannot choose a different supplier if 
the operator considered that APCCs were excessive. The DCP is therefore 
able to set excessive APCCs unless curtailed by regulation.  

II. At the retail level, there is a separate competition consequence which is that 
the DCP does not face the same cost when it sets its own retail prices. The 
DCP does not incur any APCCs when calls are made from third-party 
operators to its numbers which gives it a cost advantage when setting its 
retail call prices to its own customers (because it does not face any reduction 
in call termination revenue). This imbalance is particularly accentuated in BT’s 
favour because of its legacy position in telephony where most of its 
customers have been allocated telephone numbers from BT number ranges, 
whereas new entrants like TalkTalk have had to port numbers from the BT 
network in order to gain new customers (because customers do generally 
expect to be able to port their telephone number when they switch provider).  

8.129 []551 suggested that Ofcom’s proposed approach would have two effects. First, a 
raft of regulatory disputes will be brought to Ofcom which will generate extensive 
regulatory uncertainty. Secondly, a net importer of numbers will be incentivised to 
cease working with Ofcom’s policy preference of the conservation of number stocks. 

8.130 While Sky552 acknowledged that the APCC was not formally part of the NCC, it 
considered that Ofcom, noting the cost orientation obligation under GC18, should 
provide further guidance on the appropriate level of APCCs so as to avoid the risk of 
potential disputes.  

8.131 Sky553 considered that it would be inconsistent to adopt the approach of setting 
wholesale call charges on the basis of an NGN, and in relation to FTRs at LRIC, 
while allowing BT’s APCCs to be set by reference to legacy network costs with a 
mark-up for common costs. Sky considered that in these circumstances, the APCC 

                                                 
546 Lexgreen response to February 2013 consultation, Q8.6 
547 Sky response to February 2013 consultation, page 4 
548 Virgin Media response to February 2013 consultation, page 9 
549 [] response to February 2013 consultation, Q8.6 
550 TalkTalk response to February 2013 consultation, Q8.6 
551 [] response to February 2013 consultation, Q8.6 
552 Sky response to February 2013 consultation, page 4 
553 Sky response to February 2013 consultation, page 1 
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can no longer be considered to be cost oriented (even if it could be before) as 
required under GC18. 

8.132 Although TalkTalk554 acknowledged that GC18 imposes a reasonableness 
requirement and a cost orientation obligation with regard to the structure and level of 
the APCC, it was concerned that the wording does not specify what costs and cost 
standard should be considered and that this allowed BT to exploit the vagueness of 
GC18 by continuing to set its APCC based on legacy TDM costs. TalkTalk urged 
Ofcom to agree with the concerns it had raised in relation to APCCs and lay down 
some guiding principles as to how the APCC should be set as from 1 October 2013 
when the new NCC is due to enter into force. Against the above background, 
TalkTalk considered it logical that the APCC should be set on the basis of pure LRIC 
NGN costs. 

8.133 []555 suggested that Ofcom should publish new guidance on fair and reasonable 
charges for APCCs (with timelines).  

8.134 Although Magrathea556 agreed that FTRs should not be adjusted for the fact that 
certain calls will incur an APCC on the terminating CP, it also suggested that Ofcom 
publish new guidance on fair and reasonable charges for APCCs indicating that 
APCCs should be set with reference to the pure-LRIC NGN cost modelling approach. 

8.135 Vodafone557 considered APCCs to be a cost that will need to be recovered from the 
RCP’s retail charges, and that a negative termination rate was not a reason to vary 
the number portability regime. However, Vodafone considered that the time is ripe for 
Ofcom to review what was “reasonable” in the context of GC18 for the purposes of 
setting APCCs. However, it did not consider it appropriate that APCCs should be 
calculated on a pure-LRIC basis, because the quid pro quo of this would be that 
some of the range-holder’s common network costs, which otherwise would be 
recovered via the APCC, would instead be recovered from the range-holder’s 
ongoing retail customers. Similarly, it did not consider that a “LRIC++” charging basis 
for APCCs (i.e. LRIC with a higher share of common costs to allow for those costs 
displaced from services priced at LRIC e.g. termination rates) would necessarily be 
correct, as this might imply that charges to ported-out customers pick up costs 
associated with terminating calls to ongoing customers of the range-holder. 
Therefore, Vodafone indicated that LRIC+ may be the correct approach, but given 
the analysis in this Narrowband Market Review, it would not seem reasonable to be 
charging anything in excess of the costs of efficient network operation.  

8.136 Virgin Media558 argued that since disputes can be referred to Ofcom only after the 
exhaustion of commercial negotiations, and that disputes often take a significant time 
to resolve, there is, on current proposals, the potential for a considerable period of 
uncertainty regarding APCC rates when termination rates are regulated at LRIC. In 
the light of this, Virgin Media supported a phased introduction of the reduced 
termination rate in order to minimise the effect of the cost of terminating ported 
numbers, which would allow industry to assess how it needed to comply with the cost 
orientation obligation in GC18 in light of LRIC-based FTRs. 

                                                 
554 TalkTalk response to February 2013 consultation, Q8.6 
555 [] response to February 2013 consultation, Q8.6 
556 Magrathea response to February 2013 consultation, page 3  
557 Vodafone response to February 2013 consultation, page 14 
558 Virgin Media response to February 2013 consultation, page 10 
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Our analysis and conclusions 

8.137 A number of respondents raised concerns regarding the potential financial loss for 
traffic terminating to ported-in numbers as a result of existing APCCs being above 
the proposed FTRs at LRIC. Although we recognise this concern, as explained in the 
February 2013 consultation, the fact that an RCP will face reduced revenues from 
FTRs at LRIC arises from the regulation of termination, not the separate regulation in 
relation to porting arrangements. Therefore, setting FTRs at LRIC reflects our view of 
the appropriate remedy to address SMP in wholesale call termination.  

8.138 As explained in the February 2013 consultation, APCCs are currently commercially 
negotiated between CPs, but must be set on terms compliant with GC18. We 
continue to consider that this remains the most appropriate way for CPs to set 
APCCs, including from the point in time when FTRs will be regulated at LRIC. 

8.139 Notwithstanding the above, we recognise that the proposal to set FTRs at LRIC, and 
potentially below the APCC, could motivate certain CPs to raise disputes regarding 
the interpretation of GC18.  

8.140 We do not consider it appropriate in this market review to determine how GC18 might 
be interpreted in the context of a dispute in the light of our decision to set FTRs at 
LRIC based on the costs of an NGN. Even though we did not explicitly consult on the 
interpretation of GC18, from the responses received to the February 2013 
consultation it is clear that different stakeholders take differing views on how GC18 
should be interpreted in future. We recognise that further guidance on the 
interpretation of GC18 has been requested by a number of stakeholders and that this 
would provide greater certainty for CPs. Therefore, following the completion of the 
Narrowband Market Review we will give consideration to how GC18 should be 
applied in setting the APCC. 

8.141 We have concluded that the basis on which we set regulated FTRs should not be 
altered for the fact that calls to certain numbers will incur an APCC levied on the 
terminating CP. APCCs are currently commercially negotiated between CPs, but 
must be set on terms compliant with GC18.  

8.142 Our discussion and decision on the appropriate effective date for setting FTRs at 
LRIC is provided in Section 11 of this document. We do not see the way that APCCs 
might be set or that GC18 might be interpreted as causing us to change our 
conclusions there. 
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Section 9 

9 Cost modelling for the charge control on 
wholesale call termination and wholesale 
call origination 
Section Summary 

9.1 In Sections 5 and 6 we concluded that it was appropriate to set cost-based charge 
controls for wholesale call origination and wholesale call termination (we deal with 
the price regulation of interconnect circuits in Section 10, Annex 5 and Annex 6). In 
Section 8 we concluded that the appropriate cost standard for regulating FTRs was 
LRIC and that wholesale call origination rates should be regulated on a LRIC+ basis, 
including the contribution to common costs previously recovered from FTRs. 

9.2 In this section we first summarise the key features of the cost modelling (e.g. 
technology choice), and, second, the key modelling assumptions (e.g. traffic 
forecasts, market share, cost of capital and treatment of passive network elements). 

9.3 This section is intended as an overview of the key modelling decisions. The more 
detailed aspects of the model design, assumptions, and implementation are 
contained in Annexes 5-8. 

Key features of the 2013 NCC Cost model 

Assessment of the technology to model559 

9.4 In the 2009 NCC, we modelled a hypothetical ongoing TDM network as the basis for 
setting cost based charges. In the February 2013 consultation560 we identified two 
approaches to setting cost-based charges during a period of significant technology 
change: 

i) the anchor pricing approach; or 

ii) the modern equivalent asset (MEA) approach.  

9.5 We proposed not to identify NGN as the MEA for the services in this market review. 
However, we did propose that NGN technology could be an appropriate basis for 
setting cost-based rates. 

9.6 There was general agreement from respondents that NGN technology could be an 
appropriate basis for setting cost-based rates (subject to some specific concerns 
discussed in Annex 5 of this statement). However, there were different views on 
whether NGNs should be considered the MEA.   

9.7 In the light of the responses to the February 2013 consultation and after further 
consideration of the issues as set out in Annex 5, we have decided not to identify 

                                                 
559 A detailed assessment of our modelling technology choice and responses to the February 2013 
consultation can be found in Annex 5. 
560  See February 2013 consultation, Annex 9. 
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NGNs as the MEA for voice wholesale call termination, wholesale call origination and 
interconnection. However, we have decided that a hypothetical NGN forms a 
reasonable basis on which to set regulated charges for wholesale call termination 
and wholesale call origination.561 The regulation of charges for interconnection is 
discussed in Section 10, Annex 5 and Annex 6).  

Bottom-up and top-down modelling562 

9.8 In the 2009 NCC we built a top-down cost model that started with BT’s accounting 
data.563 In the May 2012 CFI, September 2012 consultation and February 2013 
consultation we proposed to build a bottom-up cost model as recommended in the 
2009 EC Recommendation. 

9.9 Responses to our consultations generally supported this proposal (subject to some 
specific implementation concerns discussed in Annex 6). We have therefore 
continued with a bottom-up approach and have set charges based on the outputs 
from this model. 

Calculating (pure) LRIC564 

9.10 In the February 2013 consultation, we consulted on a cost model that enabled us to 
estimate the unit costs of wholesale call termination on a LRIC and a LRIC+ basis. 
We proposed a decremental approach to calculate LRIC, similar to that applied in our 
2011 MCT model. The decremental approach involves calculating the difference in 
cost produced by the network model when it is run with and without wholesale call 
termination.565 In the February 2013 consultation, we also sought to identify specific 
assets that we believed were incremental to termination that were not captured by 
the decremental approach. This assessment led us to adapt the model to include a 
share of the cost of call server software licences (CSSLs) in the incremental cost of 
wholesale call termination. 

9.11 In general, stakeholders agreed with our use of the decremental approach. 
Consequently, we have now used the decremental approach when calculating the 
LRIC of termination. 

9.12 Some respondents raised concerns about our proposals to adapt the model to 
include a share of the cost of CSSLs in the incremental cost of wholesale call 
termination. Since the February 2013 consultation we have also gathered further 
evidence relating to the purchase of CSSLs. In the light of the evidence we have 
collected, and further consideration of this issue in the light of stakeholder comments, 
we have changed our approach to CSSLs. We now treat CSSLs and call servers as 
a composite asset. This means that CSSLs are now an incremental cost to 
termination to the extent that call servers are incremental costs. This issue is 
discussed in detail in Annex 6.    

                                                 
561 Our full justification for why we believe NGN is the most appropriate technology to model can be 
found in Annex 5. 
562 Our assessment of the type of model to build can be found in Annex 6. 
563 We made adjustments to this accounting data so it better reflected a hypothetical ongoing network. 
564 Our approach to calculating LRIC is described in Annex 6. 
565 A full explanation of the decremental approach can be found in Annex 6. 
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Design and implementation of the 2013 NCC cost model 

Model design566 

9.13 Our model design is very similar to that which we laid out both in the September 
2012 consultation and the February 2013 consultation. The model calculates unit 
costs in 5 steps567: 

a) Step 1: Calculate the network traffic that is carried by the modelled NGN. 

b) Step 2: Dimension a network capable of carrying this traffic. 

c) Step 3: Calculate the cost of the assets in the dimensioned network. 

d) Step 4: Recover the costs of the network over time using an economic 
depreciation algorithm. 

e) Step 5: Recover the cost of the network across services based on the routing 
factors used to dimension the network. 

9.14 Figure 9.1 below shows how the Excel model is structured. 

Figure 9.1: NCC model structure 
 

Traffic 
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Network 
Build 

Network 
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Traffic volume forecasts 

9.15 It is necessary to calculate traffic forecasts for the hypothetical NGN in order to 
calculate how much network infrastructure will be required. In the February 2013 
consultation, we explained that it is necessary to produce forecasts for data services 
as well as voice services in an NGN due to the economies of scope in NGN 
equipment. We created and published a range of traffic forecasts in the February 
2013 consultation, based on extrapolated trends in the number of active 
voice/broadband lines and the use per line of different traffic types.   

9.16 In the light of responses to the February 2013 consultation, and the availability of 
more recent data, we have updated our voice and data forecasts. Our forecasts for 
industry-wide voice and data traffic are shown in Figures 9.2568 and 9.3 respectively. 

                                                 
566 Detail of the network demand forecasts and cost recovery can be found in Annex 6. Detail of the 
modelled network design can be found in Annex 7.   
567 An explanation of how LRIC is calculated by the model is provided in Annex 6. 
568 The breakdown of residential and business outgoing minutes per line can be found in Annex 6. 
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Figure 9.2: Originating voice minutes per line per year569 

 
Figure 9.3: Data use in peak Kbit/s per line570 

 
Market share and NGN deployment assumptions 

9.17 Having projected industry-wide traffic volumes, it is necessary to consider the 
quantity of traffic carried by the modelled network. This is determined by the market 
share of voice and broadband lines for the hypothetical CP over time. In the February 
2013 consultation, we presented three market share scenarios, but proposed to use 
a base case 50% market share for the modelled operator. This was based on using a 
market share that was consistent with a finding of SMP in the wholesale call 
origination market. 

9.18 Respondents to the February 2013 consultation gave a range of views regarding the 
appropriate market share. In the light of the responses received and for the reasons 
set out in Annex 6, we have decided to use a 33% market share. We consider that 

                                                 
569 Weighted average of residential and business usage. 
570 Peak kbps per line relates to the average traffic generated by each line in the network busy hour. 
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this best fits with our regulatory aims; is consistent with our modelling approach; and 
best reflects the empirical evidence on the competitive environment faced by CPs.571   

Network costs: “Scorched node” assumption 

9.19 In the February 2013 consultation we proposed basing our bottom-up network model 
on a ‘scorched node’ approach (which takes account of a network’s existing 
topology), and therefore using the location and serving area of BT’s existing 
exchanges. This was because we believe that BT’s existing local exchange topology 
provides an acceptable proxy for an efficient network, and our cost model is 
predicated on competitive entry using LLU and NGN deployment at BT’s local 
exchanges. 

9.20 We received limited responses to the consultation on the scorched node approach. 
We have decided to continue basing the 2013 NCC model on a scorched node 
approach. 

Network costs: “passive” network elements 

9.21 In addition to NGN specific assets, an NGN will contain assets that could be used by 
either a TDM network or an NGN. In the February 2013 consultation, we proposed 
not to model these shared assets on a bottom-up basis, but rather use the cost of the 
assets that are currently allocated to NCC services on a top-down basis as a proxy. 
We identified three types of asset that fall into this category: 

• ducts (the conduits through which underground cables are passed); 

• land and buildings (both corporate offices and network buildings); and  

• core transmission used to link exchanges (e.g. fibre). 

9.22 We received some responses regarding the level of passive costs recovered in our 
model and the way passive costs change over time. However, we do not believe a 
more suitable alternative was suggested to the approach to modelling passive costs 
on a top-down basis. Consequently, we have decided to maintain our approach to 
modelling passive network assets on a top-down basis. However, we have made 
adjustments to the level of costs for passive assets, which are discussed in more 
detail in Annex 6. 

Non-network costs 

9.23 In addition to network costs, other non-network costs are included in the 2013 NCC 
model (known as ‘administration costs’). In previous NCCs, administration costs have 
been charged as a separate service, i.e. PPP572 recovered from any wholesale calls 
using the BT network. In the February 2013 consultation, we proposed to model 
administration costs as a cost item within the cost stack for the modelled conveyance 
services rather than as a separate charge controlled service. However, we did not 
propose to include administration costs within the LRIC for wholesale call termination 
as there did not appear to be a clear link between termination traffic volumes and the 
cost of administration services.  

                                                 
571 We discuss the impact of changing the market share in Annex 8. 
572 Product management, policy and planning. 
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9.24 In response to our February 2013 consultation, BT argued that a number of PPP 
costs were incremental to termination traffic volumes. We have undertaken further 
analysis on the relationship between PPP costs and the call termination increment 
and have found that a limited number of specific assets that contribute to PPP are 
incremental to termination traffic. Consequently, we have decided to include some 
administration costs in the LRIC of fixed call termination. This is discussed in more 
detail in Annex 6. 

Cost of capital 

9.25 In the February 2013 consultation we outlined our approach to estimating the 
weighted average cost of capital (WACC), based on a disaggregated WACC for the 
different parts of BT (specifically a disaggregated WACC for BT’s copper access 
business and another rate for the ‘rest of BT’) in order to reflect variation in 
systematic risk. We proposed that the ‘rest of BT’ rate is appropriate for services 
considered in this market review. The ‘rest of BT’ rate has also been used in previous 
NCC reviews.  

9.26 BT disagreed with our use of the ‘rest of BT’ WACC in our modelling. However, we 
have decided that this approach remains appropriate.573 

9.27 The value for the ‘rest of BT WACC’ that we have used in the 2013 NCC reflects 
Ofcom’s most recent statement determining the BT WACC, i.e. the March 2013 
BCMR statement.574  

Figure 9.4: Real pre-tax WACC series575 

 

Cost recovery: over time 

9.28 Once the total costs of the hypothetical NGN have been calculated, we must 
determine how these costs are recovered over time. In the February 2013 
consultation, we proposed to adopt economic depreciation rather than accounting 
depreciation as it better mimics the outcome of a competitive market. In particular, 
we proposed to use a form of economic depreciation known as Original ED.576 

9.29 Although we received some concerns about some of the detail of the economic 
depreciation algorithm in the model (addressed in Annex 6), we did not receive any 
responses that lead us to change our view that this is the appropriate approach to 
depreciation. Therefore we have decided to continue to use Original ED. 

                                                 
573 We discuss our approach to WACC in more detail in Annex 6. 
574 Business Connectivity Market Review, 28 March 2013. 
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/ While we 
have since consulted in the context of the LLU and WLR charge control consultation on proposals for 
the WACC for those charge controls, the base case consulted on remains as set out in the 2013 
BCMR statement. 
575 From 2012/13, the WACC is held constant at 6.9% in pre-tax real terms in perpetuity.  
576 Original ED is a form of economic depreciation that seeks to match the cost of equipment to its 
actual and forecast use over the long term. A detailed description of Original ED can be found in 
Annex 6. 

2005/06 2006/07 2007/08 2008/09 2009/10 2010/11 2011/12 2012/13

Real WACC 8.7% 8.7% 8.7% 8.7% 8.3% 8.3% 8.3% 6.9%

http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
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Cost recovery: between assets 

9.30 In the February 2013 consultation we described how the costs of a particular network 
element should be recovered over time from different network services, according to 
adjusted routing factors (linked to the costs that are driven by that network service). 
Figure 9.5 below shows the flow of calculations when costs are being allocated 
across time and between services. 

Figure 9.5: Cost recovery over time and across services577 578 
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9.31 Some specific issues were raised by respondents to the February 2013 consultation 

regarding the use of routing factors to recover costs across assets. Based on our 
review since, we have made some minor changes to the calculations, but we have 
not changed the overall approach. The changes we have made are outlined in 
Annexes 6 and 7. 

Verification of model outputs579 

9.32 When we have built bottom-up cost models for other charge controls, in particular the 
model for wholesale mobile call termination, we have sought to calibrate the model 
outputs against network operator data. We are not able to calibrate the 2013 NCC 
model because there are currently no fully national NGN operators. 

9.33 In the February 2013 consultation, we identified that we could not perform a standard 
calibration. However, we still believed that it would be desirable to perform 
verification of the model outputs. In order to do this we have sought to satisfy the 
following conditions which amount to historic and forward-looking cost recovery 
checks: 

i) The model should not recover more costs in historic periods580 than was possible 
given the regulated charges prevailing at the time; and 

ii) The model unit cost estimates for the regulated services combined should be no 
lower over the next charge control period than the unit costs of a heavily 
depreciated TDM network.581 

                                                 
577 For illustration only, the figure shows a 3 service model. 
578 In the diagram, FCT stands for “(wholesale) Fixed Call Termination”. 
579 The model verification process is described in Annex 6. 
580 In our base case our model does not start to recover costs until 2008/09 and so the relevant period 
is 2008/09 to 2013/14. 
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9.34 In the February 2013 consultation, our model forecast higher costs in the early years 
of network deployment than permitted under the then prevailing charge controls. 
Therefore in order to meet the first of these conditions, we adjusted cost recovery to 
reduce unit costs in historic periods. To allow cost recovery over the entire modelling 
period, more costs had to be recovered in future periods. This had the effect of 
adding a “mark-up” to costs recovered in future periods. We did not need to make 
any adjustments to satisfy the second condition. 

9.35 Some respondents to the February 2013 consultation considered that the historic 
cost recovery check was unnecessary. On the other hand, BT considered that we 
were not allowing enough costs to be recovered for the depreciated network cross-
check. We have considered the responses in Annex 6 and believe that our model 
cross-checks are necessary and at the appropriate level.  

9.36 In order to check the LRIC outputs of our model, we have also compared them to the 
outputs of other NRA models. Although we do not consider it would be appropriate to 
try and match the outputs of other NRA’s models, we believe they can nevertheless 
be informative as to whether our own estimates are in a reasonable “ballpark”. 
Although our LRIC estimates appear at the bottom-end of the caps set by other 
NRAs, we believe that the difference is within a reasonable range and supported by 
the evidence we have gathered relating to network build parameters and network 
costs.582  

Model outputs 

9.37 The results for wholesale call origination and termination are outlined in Figure 9.6 
below. A fuller description of these results, in addition to a sensitivity analysis of the 
effect that key variables have on the unit costs of each service can be found in Annex 
8.  

Figure 9.6: Results from the 2013 NCC cost model (ppm, in 2012/13 prices) 

    2013/14 2014/15 2015/16 

    Forecast Forecast Forecast 

    Real Real Real 
Termination         

 LRIC outputs 0.034 0.033 0.032 
Origination         

 LRIC+ outputs 0.400 0.386 0.372 

 
 

 

 

                                                                                                                                                     
581 As discussed in Annex 12, this model verification exercise is different from a comparison against a 
hypothetical ongoing network (an anchor pricing check), which we do not believe would be 
appropriate as a check on cost recovery. 
582 We outline this information in Annex 6. 
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Section 10 

10 Interconnect circuits  
Summary of our decision 

10.1 In this section we discuss the approach we have adopted in respect of the provision 
of interconnect circuits. We have not identified the provision of interconnect circuits 
as a relevant market for the purposes of this market review but, as the provision of 
interconnect circuits is closely related to the provision of regulated services in the 
markets previously discussed, we consider it appropriate to impose obligations on 
those services to ensure the effectiveness of regulation in the relevant markets. 

10.2 We have decided that we should require BT to provide interconnect circuits based on 
our conclusions that it has SMP in the following markets: 

• wholesale call origination on fixed public narrowband networks in the United 
Kingdom excluding the Hull Area; and 

• wholesale call termination services which are provided by BT to another 
communications provider for the termination of calls to United Kingdom 
geographic numbers in the area served by BT. 

10.3 Based on our conclusions that KCOM has SMP in wholesale call origination on fixed 
public narrowband networks in the Hull Area we have also decided that we should 
require KCOM to provide interconnect circuits. 

10.4 In Annex 5 we explain that we consider that the point of interconnection (and hence 
technology used for interconnection) should be determined by the network 
technology (and topology) by which the end customer is physically connected.  
Based on this, in order to meet its obligations, BT is required to provide interconnect 
circuits based on TDM technology connected to the BT DLE where the end customer 
is connected. Similarly, to meet its obligations, KCOM is required to provide 
interconnect circuits based on TDM technology connected to the KCOM exchange 
where the end customer is connected. 

10.5 In addition, in Annex 5 we explain our approach to the costs of conversion between 
TDM networks and NGNs (and, to the extent required, between NGNs). We consider 
that the provision of conversion should, in the first instance, be agreed by commercial 
negotiation between interconnecting parties and so we are not imposing obligations 
related to the provision of conversion. 

10.6 The remedies we are imposing in relation to interconnect circuits are: 
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Figure 10.1: Remedies we are imposing for interconnect circuits  
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Transparency as to quality of service 
Charge control 

Requirement to provide network access on 
reasonable request  
Requirement not to unduly discriminate 
Requirement to publish a reference offer 
Requirement to notify charges 
Requirement to notify technical information 
 

 

10.7 The rest of this section is set out as follows: 

• introduction, including background on interconnect circuits and how they have 
previously been regulated; 

• our reasons for regulating interconnect circuits, setting out our proposals in the 
February 2013 consultation, stakeholder responses to the February 2013 
consultation and our conclusions; 

• our approach to regulating BT’s provision of interconnect circuits and the 
conditions we are imposing on BT, setting out our proposals in the February 2013 
consultation, stakeholder responses to the February 2013 consultation and our 
conclusions; and 

• our approach to regulating KCOM’s provision of interconnect circuits and the 
conditions we are imposing on KCOM, setting out our proposals in the February 
2013 consultation, stakeholder responses to the February 2013 consultation and 
our conclusions. 

Introduction 

10.8 Interconnect circuits provide the physical infrastructure to connect the exchanges 
(switches) of two CPs in order to allow traffic to pass between them. Some CPs may 
use leased lines to provide the transmission facilities between their locations 
although interconnect circuits differ from leased lines since they include switch ports 
and, where required, termination of signalling links. 

10.9 All CPs have obligations related to interconnection under General Condition 1 
(GC1).583 In this section we also consider whether we should impose specific 
obligations requiring all CPs to provide interconnect circuits in addition to these more 
general obligations. 

                                                 
583 General Conditions of Entitlement, http://stakeholders.ofcom.org.uk/telecoms/ga-scheme/general-
conditions/  

http://stakeholders.ofcom.org.uk/telecoms/ga-scheme/general-conditions/
http://stakeholders.ofcom.org.uk/telecoms/ga-scheme/general-conditions/
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10.10 Interconnect circuits are not identified within the 2007 EC Recommendation as a 
market in itself that should be considered for ex ante regulation. However, paragraph 
5 of Section 2.6 of the Explanatory Note584 states: 

“In principle, the proposed obligations should pertain to the relevant 
product market in which SMP has been found. However, in dealing 
with lack of effective competition arising from a position of SMP in an 
identified market, it may be necessary to impose several obligations 
to remedy the competition problem relating to services both inside 
and outside the market. In principle, an NRA may impose obligations 
in an area outside but closely related to the relevant market under 
review, provided such imposition constitutes: 

 the most appropriate, proportionate and efficient means of remedying 
the lack of effective competition found on the relevant market; and  

 an essential element in support of obligation(s) imposed on the relevant 
SMP market without which those obligations would be ineffective.” 
 

Description of interconnect circuits currently provided by BT and KCOM 

10.11 BT currently supports four types of interconnect circuit: 

• In Span Interconnection (ISI): to provide ISI, a CP builds its own network up to a 
Point Of Connection (POC), generally located just outside the BT exchange. BT 
then connects its network to the POC. Individual interconnect circuits of 2Mb/s 
capacity are then provided via the ISI link. An Intra Building Circuit (IBC) is 
required at each end of this 2Mb/s circuit to provide connection onto the 
interconnecting switches. The ISI configuration is shown below in Figure 10.2; 

• Interconnect Extension Circuit (IEC): IECs build out from a POC provided via ISI 
(as above), and allow CPs to extend their interconnection network beyond the 
building to which they have built their own network. IECs are provided at 2Mb/s 
capacity and again require IBCs;  

• Customer Site Interconnection (CSI): CSI does not require any infrastructure 
build by the CP. Instead, BT builds to the CP’s site. Individual 2Mb/s interconnect 
circuits are then provided via this CSI link as required. Once again, IBCs are also 
required. The CP can use the BT-provided CSI infrastructure to interconnect to 
other BT exchanges; and 

• Virtual Interconnect circuits (VICs): VICs require an interconnection to a tandem 
exchange using ISI or CSI. A “virtual” circuit is then provided. The virtual circuit 
provides capacity to the CP using the existing BT network to the DLE. This virtual 
circuit is charged for as if it were an IEC (i.e. the IEC charges apply). The CP 
then pays the rates for conveyance that would be charged by BT as if there was 
a physical interconnection at the DLE – i.e. the call origination or termination rate 
without a charge for LTC. 

                                                 
584 Commission Staff Working Document, “Explanatory Note accompanying Commission 
Recommendation on Relevant Product and Service Markets within the electronic communications 
sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European 
Parliament and of the Council on a common regulatory framework for electronic communications 
networks and services”, 13 November 2007, 
http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultati
on_procedures/sec_2007_1483_2.pdf  

http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultation_procedures/sec_2007_1483_2.pdf
http://ec.europa.eu/information_society/policy/ecomm/doc/implementation_enforcement/eu_consultation_procedures/sec_2007_1483_2.pdf
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Figure 10.2: In Span Interconnect (ISI) Link Architecture 

 

 

10.12 CPs with larger networks and larger traffic volumes are likely to provide some or all of 
their interconnection via ISI. This minimises ongoing payments to BT, albeit at higher 
initial cost for the CP. CPs can also buy Nominated ISI from BT. This is similar to an 
ISI connection, except that BT builds out its network some way in order to meet the 
CP’s network. The CP pays for this extension from the BT exchange to the 
nominated POC.  

10.13 Once a CP has established ISI to a particular BT exchange, it can use this, in 
conjunction with an IEC, to connect to other BT exchanges. The extent to which IECs 
can be used to extend reach is restricted based on the structure of the BT network 
(IECs can only be used to connect two exchange buildings if transmission links 
already exist in the BT network between them) and geography. IECs incur fixed 
installation and annual rental charges as well as distance-related rental charges. 

10.14 CPs that have not built ISIs use CSIs to connect to BT exchanges, where BT 
provides the interconnect infrastructure to the CP’s location. This reduces the up-
front cost of interconnection. CSIs incur fixed installation and annual rental charges 
as well as distance-related rental charges.  

10.15 VICs were agreed through commercial negotiations between BT and CPs without 
intervention from Ofcom, even though they involve charges referenced to regulated 
services (i.e. IECs). They were put in place to support migration to 21CN but have 
been used more widely. While BT has subsequently suspended its plans to migrate 
voice services onto 21CN it has continued to provide new VICs. 

10.16 KCOM provides ISI and IECs. It does not provide CSI or VICs. 

The 2009 Market Review and developments since 

10.17 We reviewed the arrangements applying to interconnect circuits in the 2009 
Wholesale Market Review.585  

                                                 
585 Section 10 and Section 11, Review of the Fixed Narrowband Services Wholesale Markets- 
statement on the markets, market power determinations and remedies including further 
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10.18 We discussed the TDM-based interconnection products that BT and KCOM supplied 
at the time and set out our understanding of the interconnection products BT was 
proposing to supply as part of its migration of voice services onto 21CN. BT put on 
hold its deployment of voice services on 21CN prior to our final determination in the 
2009 Wholesale Market Review.  

10.19 We focused our regulation on TDM interconnect circuits. In relation to BT, we 
imposed the following obligations: requirement to provide network access on 
reasonable request; requirement not to unduly discriminate; requirement to publish a 
reference offer; requirement to notify charges; requirement to provide transparency 
as to quality of service; requirement to notify technical information; requirement in 
relation to requests for new network access; a cost orientation obligation; a charge 
control and cost accounting and accounting separation obligations.  

10.20 In relation to KCOM we imposed a requirement to provide network access on 
reasonable request; requirement not to unduly discriminate; requirement to publish a 
reference offer; requirement to notify charges; requirement to notify technical 
information; a cost orientation obligation, and cost accounting and accounting 
separation obligations. 

10.21 We considered issues that could affect our approach to interconnection in the 2011 
F&R Guidance.586 We discuss this in Annex 5 in relation to our approach to 
technology choice for interconnect circuits. 

Reasons for requiring the provision of interconnect circuits 

Proposals in the February 2013 consultation 

10.22 In the February 2013 consultation we proposed that we should require BT to provide 
interconnect circuits based on our provisional conclusions that it had SMP in the 
following markets: 

• wholesale call origination on fixed public narrowband networks in the UK 
excluding the Hull Area; and 

• wholesale call termination services which are provided by BT to other 
communications providers for the termination of calls to United Kingdom 
geographic numbers which BT has been allocated by Ofcom in the area served 
by BT. 

10.23 We proposed that we should require KCOM to provide interconnection circuits based 
on our provisional conclusions that it had SMP in wholesale call origination on fixed 
public narrowband networks in the Hull Area. 

10.24 We also proposed that KCOM had SMP in wholesale call termination. But as for all 
other CPs except BT, we did not propose that an obligation to provide interconnect 
circuits was required in order to make our proposed remedies in the wholesale call 
termination markets effective. 

                                                                                                                                                     
consultation,15 September 2009, 
http://stakeholders.ofcom.org.uk/consultations/wnmr_statement_consultation/summary.   
586 Ofcom, Fair and reasonable charges for fixed geographic call termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf.   

http://stakeholders.ofcom.org.uk/consultations/wnmr_statement_consultation/summary
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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10.25 In Annex 11 of the consultation we explained that we considered that the point of 
interconnection (and hence technology used for interconnection) should be 
determined by the network technology (and topology) by which the end customer is 
physically connected. Based on this, our proposal to require BT to provide 
interconnect circuits related to interconnect circuits based on TDM technology 
connected to the BT DLE where the end customer is connected (and the equivalent 
point in the KCOM network). 

10.26 In addition, in Annex 11 we set out our approach to the costs of conversion between 
TDM networks and NGNs (and, to the extent required, between NGNs) by proposing 
that the provision of conversion should, in the first instance, be agreed by commercial 
negotiation between interconnecting parties. 

Stakeholder responses to the February 2013 consultation 

10.27 Several stakeholders (TalkTalk587, []588, Magrathea589 and Sky590) commented on 
our proposals related to the regulation of physical interconnection, specifically 
whether TDM networks such as BT should be required to provide IP interconnection 
and/or interconnection at 20 PoIs. We discuss these comments in Annex 5. In a 
separate response, [] argued that wholesale call termination cannot be purchased 
without an interconnect circuit also being used and so “interconnection circuits and 
wholesale geographic call termination are essentially a basket of products” and that it 
was not possible to “purchase wholesale call termination from BT without there being 
an interconnect circuit in the value chain”.591   

10.28 Vodafone agreed with our proposed regulation but considered that the cost standard 
should reflect that used for the traffic which it carries. Vodafone considered that 
logically interconnect circuits for termination should be charged on a LRIC basis. 
However, it considered that in practicable terms at the moment it would be 
disproportionate to construct a suitable cost model and noted that interconnect 
circuits were used for multiple traffic streams. Nevertheless, Vodafone identified that 
the reduction in CPS traffic, the changes in the NGCS regime and a move towards IP 
interconnection would result in more straightforward reciprocal arrangements such 
that the next review should be based on pure LRIC IP interconnect.592 

10.29 BT agreed with our proposal requiring it to provide interconnect circuits.593 

Our analysis and conclusions 

10.30 We have discussed in Annex 5 our approach to choosing the network technology to 
model for the purposes of setting cost-based charge controls and our approach to 
interconnection. Within that discussion we conclude that NGN technology provides 
an appropriate basis for setting charge controls for wholesale call origination and 
wholesale call termination and have included 20 PoIs in the model. We also explain 
in Annex 5 that: 

                                                 
587 TalkTalk response to February 2013 consultation, page 2. 
588 [] 
589 Magrathea response to February 2013 consultation, page 2. 
590 Sky response to February 2013 consultation, para 10. 
591 [] 
592 Vodafone response to February 2013 consultation, page 24. 
593 BT response to February 2013 consultation, para 10.12 to 10.14. 
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• it is uncertain whether NGNs can be identified as the MEA for the provision of all 
voice services; and 

• a history of infrastructure-based entry is likely to result in a market with competing 
CPs using different technologies. Where it is likely to be efficient for CPs to 
continue to exploit existing infrastructure rather than to invest in duplicate 
infrastructure when new technologies become available, and the continued use of 
different technologies is not clearly inefficient, technology neutrality favours an 
approach in which the termination (and origination) rates set by regulation applies 
at the node to which the customer is actually connected. 

10.31 On this basis, for interconnection to BT, we conclude that the PoI would be at the 
DLE to which the customer is connected. Similarly, for other terminating CPs that 
have deployed a TDM network the PoI would be the existing switch to which the 
called customer is connected. We have concluded we should not require TDM 
networks to provide IP interconnection at a reduced set of PoIs. In particular, BT is 
not required to provide IP interconnection at 20 PoIs as used in our model or at the 
“27+2” previously agreed by NGNuk. 

10.32 For NGNs, the locations of PoIs are decided by the specific network implementation 
of the specific CP. 

10.33  In addition, in Annex 5 we set out our approach to the costs of conversion between 
TDM networks and NGNs (and, to the extent required, between NGNs). We have 
excluded the costs of this conversion from the regulated charges for wholesale call 
origination and wholesale call termination. In our view, conversion is potentially a 
contestable service. It is our view that the provision of conversion should, in the first 
instance, be agreed by commercial negotiation between interconnecting parties and 
so we are not imposing regulation related to the provision of conversion. 

10.34 In response to Vodafone on the approach to regulating the provision of interconnect 
circuits in the next review, as in this review we will take account of any changes in 
the markets to which interconnect circuits relate and the extent to which CPs have 
moved towards IP interconnection when we consider our approach to the regulation 
of interconnect circuits at the time of the next review.  

10.35 We now consider whether we need to impose specific regulation on the provision of 
interconnect circuits by BT, KCOM and other CPs to allow access to services in the 
wholesale call origination and wholesale call termination markets. 

BT 

10.36 BT, like other CPs, has an obligation under General Condition 1 of the General 
Conditions of Entitlement, which states: 

“The Communications Provider shall, to the extent requested by 
another Communications Provider in any part of the European 
Community, negotiate with that Communications Provider with a 
view to concluding an agreement (or an amendment to an existing 
agreement) for Interconnection within a reasonable period.”594 

                                                 
594 Ofcom, General Conditions Of Entitlement, last updated 22 November 2012, 
http://stakeholders.ofcom.org.uk/telecoms/ga-scheme/general-conditions/ 

http://stakeholders.ofcom.org.uk/telecoms/ga-scheme/general-conditions/


Review of the fixed narrowband services markets 
 

244 

10.37 We consider that this obligation, alone, is insufficient to address the concerns we 
have identified in this market review. We have concluded that BT has SMP in both 
the wholesale call origination and wholesale call termination markets. Wholesale call 
origination is a one-way access service. A CP with SMP in this market is able to 
discriminate against competing providers seeking access to this service. This could 
be achieved through the call origination service itself or via other services that are 
strong complements, such as interconnection. In the case of BT, because its network 
footprint extends beyond that of all other CPs and, in addition, includes a large 
number of DLEs at which CPs would need to interconnect, in the absence of 
regulated interconnect circuits, CPs would need to either extend their own networks, 
which is unlikely to be economic, or seek to secure services provided by BT through 
commercial negotiations in order to access call origination services. Therefore, in the 
absence of regulation on the provision of interconnect circuits, BT would have the 
ability and incentive to leverage its SMP from the wholesale call origination market 
into the provision of interconnect circuits, thus undermining the remedies imposed on 
BT in the wholesale call origination market.  

10.38 Wholesale call termination is a two-way access service. Where two CPs of similar 
scale, both of which are subject to similar regulatory obligations (such as the 
regulation we have concluded we should impose on providers of fixed geographic 
call termination in Section 6) seek to purchase call termination from each other and 
so also need to interconnect, both CPs could in theory seek to leverage their SMP in 
wholesale call termination into the provision of interconnection. However, since they 
need to purchase services from each other to support their downstream products we 
consider that commercial negotiation is likely to be sufficient to address this concern 
and allow for the parties to agree terms for interconnection, including the provision of 
interconnection circuits. Nevertheless, because of BT’s network scale, it is unlikely in 
the absence of regulation, that another CP would be able to negotiate on this basis 
with BT and so BT might be able to leverage its SMP in call termination in its 
provision of interconnect circuits and so undermine the regulation of call termination. 

10.39 Therefore, we conclude that BT should be required to provide interconnect circuits in 
order to support the regulation imposed in the markets for wholesale call origination 
and wholesale call termination which allow other CPs to effectively compete in 
downstream markets. We have decided to require BT to provide interconnect circuits 
as follows: 

• ISI, as this will allow larger CPs to take advantage of their own infrastructure 
deployments to provide interconnection; 

• IECs, as this will then allow those CPs that have deployed ISIs to maximise the 
utilisation of these investments;  

• CSI as this will allow CPs that are not of sufficient size and network reach to 
viably deploy ISI to provide services in downstream markets based on wholesale 
call origination and call termination services provided by BT; and. 

• as in the 2009 Market Review, we have concluded that we should not regulate 
VICs. This is because VICs are a substitute for other services purchased from BT 
(in particular LTC) which are subject to effective competition and because VICs 
are priced by reference to IECs, themselves a charge controlled interconnect 
service. 

10.40 One stakeholder argued that wholesale call termination and interconnect circuits 
were a basket of services and should not be treated separately. However, as 
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discussed above in paragraph 10.36 to 10.39, we consider it necessary to regulate 
BT’s provision of interconnect circuits because of its SMP both in wholesale call 
origination and wholesale call termination. On the other hand, as discussed below in 
paragraph 10.44, we do not consider it necessary to impose regulatory obligations on 
other CPs even though we have concluded they have SMP in wholesale call 
termination. As such, while it is clearly the case that interconnect circuits are required 
whenever a call is conveyed between two networks it does not follow that the 
interconnect circuits that allow CPs to access the regulated termination services of 
CPs (in particular BT) should be considered as inextricably linked to that service if 
the same circuits can be used for other services with different characteristics and a 
different regulatory treatment. 

KCOM 

10.41 We have concluded that KCOM has SMP in both the wholesale call origination and 
wholesale call termination markets in the Hull Area. For the same reasons as set out 
above for BT, KCOM could seek to leverage its SMP in wholesale call origination into 
the provision of interconnect circuits. While KCOM’s network does not have the same 
scale as BT’s we consider its SMP in wholesale call origination would still allow 
KCOM to discriminate against any CPs seeking to provide downstream services in 
the Hull Area based on wholesale call origination services provided by KCOM. 

10.42 In relation to wholesale call termination, KCOM’s much smaller network (as 
compared to BT and some other CPs providing wholesale call termination services in 
the United Kingdom) suggests it may be less likely that it could leverage SMP in 
wholesale call termination into the provision of interconnect circuits. In the light of 
this, we consider that it is unnecessary to impose obligations requiring KCOM to 
provide specific interconnect circuits as a result of its SMP in wholesale call 
termination. 

10.43 However, due to the potential for KCOM to leverage its SMP in wholesale call 
origination, we conclude that KCOM should be required to provide interconnect 
circuits. We have decided that KCOM should be required to provide ISI and IECs. 
We are not requiring it to provide CSI because it would not be reasonable to require 
KCOM to provide CSI circuits to CPs’ locations outside of the Hull Area and, where a 
CP has a location within the Hull Area, we do not consider CSI would be required if 
ISI and IECs are available.  

Other CPs 

10.44 In this review we have determined that other CPs have SMP in wholesale call 
termination. We do not consider that it is appropriate to require these CPs to provide 
interconnect circuits. For CPs that are found to have SMP in wholesale call 
termination and, as a result, are subject to an obligation to provide network access 
on reasonable request, interconnection would be relevant to the provision of such 
access in accordance with GC1. As discussed above in paragraph 10.38, as 
wholesale call termination is a two-way access service, commercial negotiations 
between CPs coupled with these regulatory obligations are, in our view, likely to be 
sufficient to allow CPs to gain the access they require to the wholesale call 
termination services offered by others. Consequently, we do not consider that CPs 
would be able to leverage the SMP identified in call termination into the provision of 
interconnect circuits and, as a result, no additional regulation is required. 
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Regulation of BT’s provision of interconnect circuits 

Proposals in the February 2013 consultation 

10.45 We proposed to impose the following obligations on BT: 

• Requirement to provide network access on reasonable request;  

• Requests for new forms of network access; 

• Requirement not to unduly discriminate; 

• Requirement to publish a reference offer; 

• Requirement to notify charges; 

• Requirement to notify technical information; 

• Cost accounting; 

• Accounting separation; 

• Transparency as to quality of service; and 

• Charge control. 

10.46 While these proposed conditions were largely the same as those imposed in the 
2009 Market Review, we proposed the following changes: 

• In the requirement to publish a reference offer, we proposed to remove the 
obligation to include information relating to network components; 

• In the requirement to notify charges, we proposed to reduce the notification 
period to 56 days and to remove the obligation that the notice should include the 
relevant usage factors for the network components used to provide the service; 

• In the requirements related to the transparency as to quality of service we 
proposed to remove the requirement to notify Ofcom with information related to 
specific CPs’ purchases of interconnect circuits; 

• In the requirement related to cost accounting, we said that DLRIC and DSAC 
data should not be published but that they should be provided to Ofcom; and 

• In relation to the charge control, we proposed a constant nominal cap (i.e. 0% 
controlling percentage) with sub-caps on individual services based on our view 
that returns are expected to be in line with economic costs. 

Stakeholder responses to the February 2013 consultation 

10.47 In relation to our proposed remedies for interconnect circuits, BT referred to its earlier 
comments on the remedies we had proposed in wholesale call origination.595 We 
discuss these in Section 5 in relation to our conclusions on wholesale call origination. 

                                                 
595 BT response to February 2013 consultation, paragraph 10.18 to 10.20. 
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10.48 In relation to the requirement to provide network access on reasonable request, 
requests for new network access, the requirement to publish a reference offer and 
the obligation to notify technical information, BT said it did not object to the obligation. 
BT was supportive of our proposal in relation to KPIs, including our proposal to 
remove the requirement to provide specific information to Ofcom. 

10.49 In relation to the obligation not to unduly discriminate, in relation to wholesale call 
origination as explained in Section 5, BT argued that irrespective of any  SMP 
decision, the materiality of direct and indirect constraints mean BT should be given 
much more flexibility in pricing of call origination, and traditional restrictive remedies 
are inappropriate. In the light of this, BT argued that the “no undue discrimination” 
obligation was not appropriate. It did not make any further arguments specific to 
interconnect circuits. We discuss the need for a no undue discrimination obligation in 
relation to interconnect circuits in paragraph 10.62 below. 

10.50 In relation to our proposals to reduce the notice period for changes to charges from 
90 to 56 days, BT, Vodafone and EE responded. Our proposals, and responses to 
our proposals, were the same for wholesale call origination, wholesale call 
termination and interconnect circuits. We have discussed these responses and our 
position in Section 5.   

10.51 BT said that our analysis of its cost recovery was consistent with BT’s observations 
on asset cost trends. However, it did make two points that it said supported a cap at 
RPI-0 rather than RPI-RPI. It said that the returns do not take account of cost sharing 
arrangements for CSI circuits and adjusting for this would reduce returns. It also said 
that significant build-out of LLU meant there would be less demand for IECs (or 
would at least provide a constraint on pricing of them) which would reduce returns.596 
We address these comments in Annex 6. 

10.52 [] agreed with the requirement for BT to provide interconnect circuits but it argued 
that the approach to price regulation allowed BT to continue to over-recover based 
on the costs of legacy TDM infrastructure. It said that while a downward glide path 
was a move in the right direction, Ofcom missed an opportunity to set in place 
incentives to migrate to the efficient technology of NGNs.597 It also said that as a 
consequence of its view that interconnect circuits were inextricably linked to the 
provision of wholesale call termination, interconnect circuits should be regulated 
based on LRIC.598 We explain our approach to the technology over which BT should 
provide interconnect circuits in Annex 5 and discuss the specifics of the charge 
control below and in Annex 6.  

10.53 Virgin Media and EE responded on cost accounting generally, as discussed in 
Section 5 (see paragraphs 5.253 and 5.254). BT and Vodafone commented on the 
cost accounting and accounting separation obligations. BT set out concerns 
regarding these obligations in relation to wholesale call origination (see paragraph 
5.250 to 5.252), and referred to those concerns as being relevant for interconnection 
services.  There, it argued that reporting at a detailed level greater than the market or 
even basket level is disproportionate where cost orientation obligations do not apply. 

10.54 Vodafone argued that cost orientation was still needed in this market and that, in 
those circumstances, cost reporting would also be necessary. We discuss cost 
accounting below. 

                                                 
596 BT response to February 2013 consultation, paragraph 11.80 to 11.86. 
597 []. 
598 []. 
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10.55 Vodafone said that cost orientation should be maintained in addition to the charge 
control as this ensures that prices do not move out of line with costs and, in so doing, 
minimises the scope for over-recovery. It said that cost accounting, including the 
reporting of DLRIC and DSAC should also be maintained to allow CPs to monitor 
this.599. We discuss cost accounting and whether we should maintain cost orientation 
in addition to a charge control below, in Annex 6.  

10.56 Notwithstanding the points TalkTalk raised in relation to IP interconnection arising 
from the MEA discussion and the conversion costs issues (both of which are 
discussed in Annex 5), TalkTalk agreed that BT should be required to provide 
interconnect circuits and that the obligations proposed on BT seemed appropriate.600 

Our analysis and conclusions 

10.57 As explained above in paragraphs 10.36 to 10.40 we consider it necessary to impose 
regulatory obligations on BT to enable the effectiveness of the remedies we are 
imposing in the wholesale call origination and call termination markets, where we 
have found BT to hold SMP in the United Kingdom. 

10.58 In this section we set out our conclusions on remedies to address our concerns 
related to interconnect circuits. We start by discussing what we see as the main 
options for remedies as follows: 

• Option 1: network access, non-discrimination and transparency obligations; and 

• Option 2: price regulation (in addition to network access, non-discrimination and 
transparency obligations). 

10.59 Having discussed the approach that we consider to be most appropriate, we then 
discuss each specific condition in relation to whether it meets the relevant legal tests 
for imposing such conditions. 

Option 1 (network access, non-discrimination and transparency obligations) 

10.60 As set out above, in the absence of regulatory remedies to secure the supply of 
interconnect circuits, BT could restrict access to other providers and this could in turn 
restrict competition in the provision of retail offers. Therefore, we consider it is 
important that BT is required to provide interconnect circuits on fair and reasonable 
terms to all CPs that request such services. 

10.61 In the wholesale call origination and call termination markets we have imposed an 
obligation on BT not to unduly discriminate in order to allow other CPs to compete 
with BT in downstream markets. BT argued that a no undue discrimination obligation 
was not appropriate in wholesale call origination, and referred to these arguments in 
relation to interconnect circuits (though it did not make further specific arguments in 
relation to interconnect circuits). We discuss its comments in relation to wholesale 
call origination in Section 5. 

10.62 In relation to interconnect circuits, where BT needs to interconnect to other CPs to 
terminate calls to these networks, interconnect circuits are required. BT is able to 
provide its own interconnect circuits for these calls given the scale of its network. 
These interconnect circuits would be provided in a similar way to interconnect circuits 

                                                 
599Vodafone response to February 2013 consultation, pages 46 – 47. 
600TalkTalk response to February 2013 consultation, response to Q10.1 to Q10.3 
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provided by BT to other CPs, although BT could seek to provide interconnect circuits 
to these CPs on different terms and conditions and/or charges than it applies to its 
own circuits. This would allow it to discriminate against CPs that rely on these 
interconnect circuits to compete with BT in downstream markets. BT could also 
discriminate in the provision of interconnect circuits by, for example, providing 
services to some CPs on less attractive terms than to others. BT may take this 
approach to impair the ability of specific CPs to compete with BT’s own retail 
services. Consequently, we consider an obligation not to unduly discriminate is 
required to ensure that CPs can purchase interconnect circuits on terms and 
conditions and/or charges that allow them to compete with BT in downstream 
markets.   

10.63 In order to ensure that BT complies with the obligations to provide network access 
and not to unduly discriminate, we are imposing additional obligations related to 
transparency. Transparency obligations provide third parties with access to the 
information needed in order to make informed decisions about BT’s interconnection 
services. Without these obligations, not only would it be difficult for third parties to 
assess whether BT was meeting its obligations to provide network access and to not 
discriminate unduly, it may also be the case that third parties would not have 
sufficient information to decide which interconnection products to purchase. 
Transparency obligations would require BT to publish a reference offer, charges and 
technical information related to interconnection services with sufficient notice so that 
third parties could act on the information in a timely manner. Without this, BT could 
change products or pricing with insufficient (or ultimately without) notice, in such a 
way as to discriminate in favour of its retail divisions.  

10.64 In response to BT’s points about the notice period for notification of changes to 
charges, as for wholesale call origination and wholesale call termination, we consider 
that a period of 56 days is appropriate as this recognises, on the one hand, that 
notifications can be provided instantaneously between BT and purchasers of services 
and, on the other hand, that there may be a number of CPs in the supply chain 
between BT and the retail level, each of which requires a period of notice such that 
28 days would not be sufficient notice of changes in the charges for SMP services. 

10.65 Some stakeholders said that their agreement on reducing the notice period to 56 
days was subject to commercial agreement from BT to increase notice periods from 
28 to 56 days for unregulated services. It would not be appropriate to make 
regulation contingent on commercial agreements in competitive services. Rather, the 
regulation we impose should be the minimum level of intervention required to 
address the competition concerns we have identified. In response to the February 
2013 consultation, a number of CPs indicated that they consider that 56 days notice 
periods would be sufficient, whether based on agreements for other services or on a 
standalone basis. Therefore, we consider that if 56 days notice is sufficient for the 
regulated services, this would be the case irrespective of any changes to notice 
periods for other services. Hence, we have required BT to notify charges and any 
changes to charges at least 56 days before the price change takes effect.    

10.66 In addition, we are also imposing an obligation to account separately for internal and 
external sales of interconnect circuits to allow CPs and Ofcom to monitor BT’s 
behaviour in relation to its obligation not to unduly discriminate.  

Option 2 (Option 1 and price regulation) 

10.67 We have set out in Sections 5 and 6 that we consider charge controls are required 
for wholesale call origination and wholesale call termination provided by BT as 
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otherwise BT would be in a position to increase prices for these services to the 
detriment of its competitors and ultimately consumers. Without price regulation on 
interconnect circuits, it would similarly be in BT’s interests to increase the price of 
these services to impair the ability of other CPs to compete in downstream markets. 
If BT increased the price, CPs would be unable to purchase interconnection to BT’s 
network from elsewhere. Consequently, BT could leverage its SMP from the 
wholesale call origination and call termination markets by price increases in 
interconnect circuits. 

10.68 While there may be some pricing constraint flowing from the general access 
remedies proposed above, we do not consider that this would be sufficient, given the 
importance to all other CPs of interconnection to BT (due to its scale and geographic 
reach). 

10.69 We therefore conclude that price regulation is required on interconnect circuits 
provided by BT. We consider three approaches to price regulation – fair and 
reasonable charges, cost orientation and charge controls – below. 

Fair and reasonable charges 

10.70 In addition to requiring network access to be provided on fair and reasonable terms 
and conditions, we could require BT to provide interconnect circuits at fair and 
reasonable charges. However, on its own, we do not consider this would provide 
sufficient constraint on BT’s pricing. We have concluded that BT should provide 
interconnect circuits due to its SMP in the wholesale call origination and wholesale 
call termination markets, where we have also concluded it should be subject to a 
charge control. Requiring interconnect circuit charges to be fair and reasonable, 
without further pricing obligations could allow BT to set high prices that restrict 
downstream competition and the effectiveness of the SMP remedies imposed in the 
call origination and call termination markets.  

Cost orientation 

10.71 In previous reviews we have imposed cost orientation in addition to charge controls 
on interconnect circuits. In doing so, we have considered that LRIC plus an 
appropriate mark up for common costs is the preferred method for this type of 
regulation in communications markets.  

10.72 In the February 2013 consultation we considered whether we should impose a cost 
orientation obligation alone (without a charge control) but we said this would not 
provide sufficient restriction on BT’s pricing behaviour to address our competition 
concerns. No respondents disagreed with this approach. 

10.73 In June 2013 we published a consultation on our approach to cost orientation (“the 
June 2013 cost orientation review”) in which we set out the approaches we may take 
to cost orientation (both in terms of when it may be an appropriate remedy either 
instead of, or in addition to, a charge control and the cost standard we may use).601  

10.74 Taking into account responses to the February 2013 consultation and the June 2013 
cost orientation review, we do not consider that we should impose only a cost 
orientation obligation on BT. This is because: 

                                                 
601 Ofcom, Cost orientation review consultation, 5 June 2013, 
http://stakeholders.ofcom.org.uk/consultations/cost-orientation/  

http://stakeholders.ofcom.org.uk/consultations/cost-orientation/
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• If we were to rely solely on a cost orientation obligation and provide guidance that 
BT’s prices should be between distributed long run incremental cost (DLRIC) and 
distributed stand alone costs (DSAC), there would not be sufficient constraint on 
BT’s pricing. The DLRIC and DSAC figures reported in BT’s regulatory financial 
statements for 2013602 provide a wide range for each of the interconnection 
services. If BT were subject to just a cost orientation obligation, this could enable 
it to increase the prices of some, or all, of its interconnection services to levels 
well above costs (and, by implication, the competitive level). For example, even if 
no individual charges were in excess of DSAC, without further restriction on BT’s 
pricing, and given its market power, it could set a combination of charges at or 
close to DSAC in such a way that it recovered more than the incremental and 
common costs incurred. 

• On the other hand, if we provided guidance that BT should set prices based on 
fully allocated costs (FAC) or a variant of this (i.e. setting prices within a range of 
FAC, which we call FAC+), this could remove flexibility from BT efficiently to 
recover common costs. For example, BT’s regulatory financial statements for 
2012 and 2013 show that the prices for some services are below FAC whilst 
others are above. We do not consider that requiring BT to rebalance prices to 
reflect its reported FAC figures would be appropriate in addressing our 
competition concerns (as this may, for example, require the prices of services 
used by all CPs such as IBCs to be increased whilst the prices of services used 
by a subset of CPs, such as CSIs may reduce); and 

• A cost orientation obligation would not provide the efficiency incentives inherent 
in price cap regulation. 

Charge control 

10.75 Since, by definition, interconnect circuits connect the BT network to another CPs’ 
network, there may be an incentive on BT to price interconnect circuits appreciably 
above costs to limit competition in markets where its own downstream divisions are 
active.  

10.76 We have set out above why we do not consider that other remedies would be 
sufficient to address this concern. Where there is a risk of a firm setting excessive 
prices, as we have identified in relation to interconnect circuits provided by BT, a 
charge control can help ensure that customers and ultimately consumers are not 
exploited. As well as seeking to cap price changes, our approach to charge control 
regulation based on a control period of three years and the use of glide paths seeks 
to incentivise cost efficiency on the part of the dominant provider, thereby imitating 
the effect of a competitive market. If BT can reduce its costs below the level expected 
when the cap was set, then the firm retains the increased profits, at least for the 
period when the control is in place.  

10.77 A charge control would also provide certainty for purchasers of BT’s interconnect 
circuits in that the maximum price which they could be charged would be known for 
the period of the review. Therefore, we have imposed a charge control to address the 
concerns identified.  

10.78 Interconnect circuits can be used to carry wholesale call origination. Wholesale call 
origination is a one way access service where we have concluded that a LRIC+ cost 

                                                 
602 BT, Regulatory financial statements – 2013 
http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/2013/index.htm    
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standard for charge controls should be used. In contrast, wholesale call termination is 
a two-way access service where we have concluded that a LRIC cost standard for 
charge controls should be used (see Section 8 of this statement).  

10.79 Since we consider LRIC+ to be the appropriate cost standard for the one-way access 
service of call origination, pricing interconnect circuits used to support call origination 
on a LRIC basis would be inappropriate even if LRIC were appropriate for pricing 
interconnect circuits used to support the two-way access service of termination. 
While it might be argued that two sets of interconnect circuits could be introduced, 
one set designed and priced for call termination (i.e. on a LRIC basis) and one set 
designed and priced for call origination (on a LRIC+ basis), this introduces 
complexity. One particular complexity relates to how the level of these two sets of 
interconnect circuit charges is determined, including the issue of whether, and if so 
how, the common costs otherwise recovered from circuits used for call termination 
should be recovered from other regulated charges.  

10.80 In order to avoid the inefficiency arising from under utilisation of physical circuits that 
may occur with separate sets of interconnect circuits, circuits could be shared by 
different traffic types (as now) but it would be necessary to determine the pricing 
rules for circuits supporting both call origination and call termination. These pricing 
rules would need to be sufficiently robust and not unduly complicated whilst avoiding 
arbitrage opportunities. For example, it would be necessary to establish the charging 
arrangements when the connection charge paid is for circuits initially used for 
termination but then the CP wishes to convert the circuits to also be used for call 
origination. In this case, not only would the rental charges need to change to take 
account of the different traffic types (and the relative volume of each traffic type on 
the circuit), but also the rules would need to consider whether any additional 
connection payment would be needed (since the original connection charge would 
have been set on a LRIC basis).  

10.81 Therefore, because it is likely to be efficient in a number of cases for interconnect 
circuits to be shared and because devising different LRIC and LRIC+ pricing rules 
(including how these then might be combined for circuits supporting both termination 
and origination) is likely to be complex, we do not agree that the charge control for 
interconnect circuits should be based on LRIC. 

10.82 We discuss our approach to setting the level of the charge control in Annex 6 where 
we address the comments from BT and []. 

10.83 In previous reviews, we have also imposed cost orientation to provide protection 
against excessive pricing of individual services (in addition to the charge control 
which applied to the overall basket in aggregate). However, as explained in Annex 6, 
we consider that sub-caps on individual services are more appropriate to address 
this concern and so have concluded that we should not impose cost orientation in 
addition to the charge control.  

10.84 We have considered whether, in addition to the charge control on the overall basket 
and sub-caps on individual services, we should require charges to be fair and 
reasonable. However, for those services within the charge control we consider that 
the overall control and the sub-caps are sufficient. If there were services not covered 
by the charge control (or services within the control without specific sub-caps), or the 
potential for new services to be provided outside the scope of the charge control, a 
fair and reasonable charges condition may be relevant. The only service not directly 
included in the control is VICs, and the prices of VICs are based on those of the 
charge controlled services and substitutes to VICs also exist (i.e. LTC which is 
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competitively provided). We also do not consider that any new interconnect products 
are likely to be provided by BT during this review.603   

10.85 In addition to the charge control, we are imposing on BT cost accounting and 
accounting separation remedies. The specific obligations we are imposing and the 
reasons for doing so are set out in detail below (see paragraphs 10.171 onwards). 

Summary 

10.86 Based on the discussion above, we have concluded we should impose general 
network access, non-discrimination and transparency obligations and a charge 
control on BT. We now set out the specific conditions we are imposing. 

Requirement to provide network access on reasonable request  

10.87 Section 87(3) of the Act authorises Ofcom to set SMP services conditions requiring 
the dominant provider to provide network access as it may, from time to time, direct. 
These conditions may, pursuant to section 87(5), include provision for securing 
fairness and reasonableness in the way in which requests for network access are 
made and responded to, and that conditions are complied with within the periods and 
at the times required. 

10.88 When considering the imposition of such conditions, Ofcom must have regard to the 
six factors set out in section 87(4) of the Act, including, inter alia, the technical and 
economic viability of installing other competing facilities and the feasibility of the 
proposed network access. 

Aim of regulation 

10.89 We conclude that it is appropriate to impose a requirement on BT to meet reasonable 
requests for network access in relation to interconnect circuits, due to its SMP in the 
markets for wholesale call origination and wholesale call termination. This remedy is 
required because, without it, BT would have an incentive not to provide interconnect 
circuits on a reasonable basis which would reduce the effectiveness of the remedies 
we are imposing in the wholesale call origination and call termination markets. The 
ability of competing CPs to request, and to be provided with, interconnection services 
will facilitate competition in downstream markets by allowing providers other than BT 
to offer competing end-to-end narrowband services. 

The condition 

10.90 The condition will require BT to provide network access in response to such a 
reasonable request and that access should be provided on fair and reasonable terms 
and conditions.  

10.91 As we are also imposing a charge control on BT’s provision of interconnect circuits, 
we have excluded the requirement to provide services at fair and reasonable charges 
from this condition. This is because we consider that a charge control is sufficient to 
address our competition concerns so that additional price regulation is not required, 
as explained in paragraphs 10.70 and 10.84. An additional requirement for charges 
to be fair and reasonable, over and above the charge control, might give rise to 
uncertainty for BT and other CPs. In particular, it may distort the incentive properties 

                                                 
603 BT may offer new products on a commercial basis, for example transit services via its IP Exchange 
service. 
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of price cap regulation if BT considers that efficiency improvements it makes mean 
that prices must be reduced within the control period to keep them fair and 
reasonable.     

Legal tests 

10.92 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The condition is: 

• objectively justifiable as its intention is to promote downstream and ultimately 
retail competition by ensuring third parties are able to acquire wholesale access 
on fair and reasonable terms where they are unable to replicate BT’s network; 

• non-discriminatory as we are imposing it on BT, which we conclude has SMP in 
both wholesale call origination and wholesale call termination services, and for 
which we consider that interconnect circuits are required to be provided by BT to 
allow remedies imposed in these markets to function effectively as explained in 
paragraphs 10.36 to 10.40 above. A similar obligation is imposed on KCOM as 
a result of similar concerns in relation to its SMP in wholesale call origination. 
We are not imposing such an obligation on other CPs that we conclude have 
SMP in wholesale call termination only, for the reasons set out in paragraph 
10.44; 

• proportionate since without such an obligation BT could refuse to provide 
access and this would mean other CPs would not be able to effectively compete 
in relevant downstream markets, but does not require BT to provide access 
where it is not technically feasible or reasonable; and 

• transparent as it is clear the intention is to ensure that BT provides access to its 
networks in order to facilitate competition. 

10.93 We have considered our duties under section 3 of the Act. We consider that, in 
ensuring Network Access is provided at the reasonable request of third parties, the 
condition would in particular further the interests of consumers in relevant markets by 
the promotion of competition. 

10.94 We have considered the Community requirements as set out in section 4 of the Act. 
We consider that the obligation will promote competition in relation to the provision of 
electronic communications networks and encourage the provision of network access 
for the purpose of securing efficient and sustainable competition in markets for 
electronic communications networks and services.  

10.95 For the reasons set out above, we consider that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.   

Requests for new forms of network access 

10.96 We conclude that it is appropriate to impose an obligation on BT regarding the 
process by which it will address requests for new forms of network access in terms of 
interconnect circuits.  

10.97 Section 87(3) of the Act authorises Ofcom to set SMP services conditions requiring 
the dominant provider to provide network access as it may, from time to time, direct. 
These conditions may, pursuant to section 87(5), include provision for securing 
fairness and reasonableness in the way in which requests for network access are 
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made and responded to, and that conditions are complied with within the periods and 
at the times required. 

10.98 When considering the imposition of such conditions, Ofcom must have regard to the 
six factors set out in section 87(4) of the Act, including, inter alia, the technical and 
economic viability of installing other competing facilities and the feasibility of the 
proposed network access. 

Aim of regulation 

10.99 The aim of this regulation is to support access seekers in understanding the process 
they should follow in order to make reasonable requests for access from BT. To 
make such a request, the CP should provide BT with a Statement of Requirements 
(SOR) against which the reasonableness of the request can be assessed.   

10.100 There are certain key principles that BT’s process for handling SORs should meet in 
order for it to be effective. Therefore, the condition we are imposing will require BT to 
have in place, and follow for each SOR, an SOR process which: 

• is documented end-to-end and this documentation is available to CPs; 

• has reasonable timescales for each stage of the process; 

• clearly identifies the criteria by which a SOR will be judged; 

• sets out the information that should be provided in order for an SOR to be 
accepted; and 

• should be agreed between BT and industry. 

10.101 We consider that the SOR process as currently documented (based on the process 
previously set out by us in specific SMP conditions in the 2003 market review) meets 
these criteria. In 2009 we removed the requirement to adhere to the specific process 
as set out in the 2003 condition to allow for changes to the existing process to be 
made if agreed by industry and BT. We have decided to impose a condition that 
again sets out the main principles but allows industry to agree the specifics of any 
changes to the process. 

Legal tests 

10.102 Section 87(3) of the Act authorises the setting of SMP services conditions in relation 
to the provision of network access. We consider that that under section 87(5)(a), the 
condition will assist in securing fairness and reasonableness in the way in which 
requests for new forms of network access are made and responded to. The condition 
provides a framework for agreeing and implementing improvements to the existing 
system, while retaining a ‘safety-net’.  

10.103 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The condition is: 

• objectively justifiable; as it recognises that a process for handling requests for 
new forms of network access is needed but that the condition should be flexible 
to allow for process improvements;  
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• not unduly discriminatory; as we are imposing it on BT, which we have concluded 
has SMP in both wholesale call origination and wholesale call termination 
services, and for which we consider that interconnect circuits are required to be 
provided by BT to allow remedies imposed in these markets to function effectively 
as explained in paragraphs 10.36 to 10.40 above. Whilst we have also concluded 
that KCOM has SMP in wholesale call origination and therefore certain 
interconnection obligations are necessary, we are not imposing a similar 
condition because of the much lower demand for interconnect circuits from 
KCOM compared to BT. We have decided not to impose such an obligation on 
other CPs found to have SMP in wholesale call termination only, for the reasons 
set out in paragraph 10.44; 

• proportionate; as it continues to provide a SOR process based on the currently 
implemented process while allowing scope for industry to be involved in agreeing 
process improvements; and 

• transparent; as it is clear that the intention is to ensure that a process exists by 
which CPs can request new forms of network access and that any changes to 
this process that BT seeks to make are reflective of industry feedback. 

10.104 We have considered our duties under section 3 of the Act. We consider that, in 
ensuring access seekers are able to make requests for new forms of network access 
based on an agreed SOR process, the condition would in particular further the 
interests of consumers in relevant markets by the promotion of competition. 

10.105 We have considered the Community requirements as set out in section 4 of the Act. 
We consider that the condition will promote competition in relation to the provision of 
electronic communications networks and encourage the provision of network access 
for the purpose of securing efficient and sustainable competition in markets for 
electronic communications networks and services.  

10.106 For the reasons set out above, we consider that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.   

Requirement not to unduly discriminate 

10.107 We conclude that it is appropriate to impose a condition on BT not to unduly 
discriminate in relation to the provision of interconnect circuits.  

10.108 Section 87(6)(a) of the Act authorises the setting of an SMP services condition 
requiring the dominant provider not to unduly discriminate against particular persons, 
or against a particular description of persons, in relation to matters connected with 
the provision of network access. 

Aim of regulation 

10.109 As set out in paragraph 10.62 in the absence of a requirement not to unduly 
discriminate, BT could discriminate against CPs in favour of its own downstream 
business, or between different CPs, which would have the effect of restricting or 
distorting competition in the retail market.  

Legal tests 

10.110 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
We believe the condition is: 
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• objectively justifiable; as it provides a safeguard to prevent BT from favouring its 
own retail businesses, to the disadvantage of its competitors as discussed in 
paragraph 10.62; 

• not unduly discriminatory; as we are imposing it on BT, which we have concluded 
has SMP in both wholesale call origination and wholesale call termination 
services, and for which we consider that interconnect circuits are required to be 
provided by BT to allow remedies imposed in these markets to function effectively 
as explained in paragraphs 10.36 to 10.40 above. We have decided to impose a 
similar obligation on KCOM as a result of similar concerns in relation to its SMP 
in wholesale call origination. We are not imposing such an obligation on other 
CPs that we have found to have SMP in wholesale call termination only, for the 
reasons set out in paragraph 10.44; 

• proportionate; in that it is the least restrictive means of ensuring that BT does not 
discriminate in favour of its own downstream operations in providing  access to 
wholesale call termination services in a manner which would distort competition 
at the downstream level; and 

• transparent; as it is clear that its intention is to prevent undue discrimination. 

10.111 We have also considered our statutory obligations and the Community objectives set 
out in sections 3 and 4 of the Act. 

10.112 On the basis that we have found that BT has SMP in the provision of wholesale call 
origination and wholesale call termination services, we consider that BT should also 
provide interconnect circuits to allow for the remedies we have imposed in those 
markets to function effectively, as BT controls key inputs used in downstream call 
markets. Together with an obligation to provide network access, the obligation would 
in particular encourage the provision of network access and service interoperability 
for the purpose of securing efficient and sustainable competition. 

10.113 Therefore, we consider that the condition in particular furthers the interests of 
consumers in relevant markets by the promotion of competition in line with section 3 
of the Act.  

10.114 Further, we consider that, in line with section 4 of the Act, the condition in particular 
promotes competition in relation to the provision of electronic communications 
networks by securing efficiency and sustainable competition in downstream markets 
for electronic communications networks and services, resulting in the maximum 
benefit for retail consumers. 

10.115 For the reasons set out above, we consider that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.   

Transparency 

10.116 We consider that it is appropriate to ensure that there is transparency of charges, 
terms and conditions in the provision of services by a dominant provider. Without 
such obligations, third-party providers would not be able to check that they were 
being provided service on fair or reasonable terms and conditions.  

10.117 We have decided to impose the following obligations to provide transparency: 

• requirement to publish a reference offer; 
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• requirement to notify charges;  

• requirement to notify technical information; and 

• transparency as to quality of service. 

10.118 Section 87(6)(b) of the Act authorises the setting of SMP services conditions which 
require a dominant provider to publish all such information, and in such manner as 
Ofcom may direct, for the purpose of securing transparency. Section 87(6)(c) of the 
Act authorises the setting of SMP services conditions requiring the dominant provider 
to publish, in such manner as Ofcom may direct, the terms and conditions on which it 
is willing to enter into an access contract. Section 87(6)(d) also permits the setting of 
SMP services conditions requiring the dominant provider to include specified terms 
and conditions in the reference offer. Finally, section 87(6)(e) permits the setting of 
SMP services conditions requiring the dominant provider to make such modifications 
to the reference offer as may be directed from time to time. 

Requirement to publish a reference offer 

10.119 We conclude that it is appropriate to require BT to publish a reference offer (RO) for 
interconnect circuits.  

Aim of regulation 

10.120 The main reasons for requiring the publication of a RO are to assist with 
transparency in monitoring for potential anti-competitive behaviour and to give 
visibility to the terms and conditions on which other providers would be able to 
purchase interconnection services.  

10.121 The publication of a RO would allow for speedier negotiations and might avoid 
possible disputes. Together with a non-discrimination requirement, the publication of 
a RO would give confidence to those purchasing wholesale services that they were 
being provided on non-discriminatory terms.  

The condition 

10.122 Ofcom considers that it is appropriate for the published RO to include: 

• a clear description of the services on offer; 

• terms and conditions including charges and ordering, provisioning, billing and 
dispute resolution procedures. The RO will also provide sufficient information to 
enable providers to make technical and commercial judgements; 

• information relating to technical interfaces and points of interconnection. Such 
information should ensure that providers are able to make full and effective use of 
all the services provided; 

• conditions relating to maintenance and quality (service level agreements and 
guarantees). The inclusion of service levels, as part of the contractual terms of 
the RO, that provide for a minimum acceptable level of service, will ensure that 
services are provided in a fair, reasonable, timely and non-discriminatory fashion; 
and   
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• terms and conditions that are fair and reasonable. This will ensure that products 
are offered on terms and conditions as they would in a competitive market.  

Changes to the condition 

10.123 In the 2009 market review, we required BT to include information relating to network 
components in the RO. We have removed this specific obligation, on the basis that 
we no longer consider that this information is required in order to assist CPs in 
monitoring for potential anti-competitive behaviour by BT, or to provide transparency 
that would allow CPs to make better informed decisions regarding purchasing 
interconnect circuits. 

Legal tests 

10.124 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The obligation is: 

• objectively justifiable; in that it requires that terms and conditions are published 
allowing competing providers the ability to ensure they are receiving offers that 
are provided on fair and reasonable terms and are not unduly discriminatory, 
therefore encouraging competition to the benefit of consumers; 

• not unduly discriminatory; as we are imposing it on BT, which we have concluded 
has SMP in both wholesale call origination and wholesale call termination 
services, and for which we consider that interconnect circuits are required to be 
provided by BT to allow remedies imposed in these markets to function effectively 
as explained in paragraphs 10.36 to 10.40 above. We are imposing a similar 
obligation on KCOM as a result of similar concerns in relation to its SMP in 
wholesale call origination. We are not imposing such an obligation on other CPs 
that we have found to have SMP in wholesale call termination only, for the 
reasons set out in paragraph 10.44; 

• proportionate; in that it only requires publication of key information that is 
necessary for CPs to make decisions about which interconnect circuits to 
purchase, and whether these are offered on fair and reasonable terms and 
conditions and on a non-discriminatory basis, and does not require publication of 
additional information that is not necessary for this purpose; and 

• transparent; as it is clear the obligation is designed to ensure that potential 
competitors have sufficient information to make entry and investment decisions 
and to monitor anti-competitive behaviour. 

10.125 We have also considered our statutory obligations and the Community requirements 
set out in sections 3 and 4 of the Act. 

10.126 The requirement to publish a RO would, in combination with a requirement not to 
discriminate unduly, facilitate service interoperability, secure freedom of choice for 
wholesale customers of BT and allow CPs to make informed decisions about future 
entry into the relevant downstream markets. The condition would make it easier for 
Ofcom and other CPs in the relevant market to monitor any instances of terms and 
conditions which were not fair or reasonable. Therefore, we consider that the 
condition furthers the interests of consumers in relevant markets by the promotion of 
competition in line with section 3 of the Act. 
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10.127 Ofcom considers that the condition meets the Community requirements set out in 
section 4 of the Act. In particular, the condition promotes competition and facilitates 
the provision of network access and service interoperability for the purpose of 
securing efficient and sustainable competition for the maximum benefit for 
consumers. The publication of a RO would mean that other CPs would have the 
necessary information readily available to allow them to make informed investment 
and entry decisions. 

Requirement to notify charges 

10.128 We conclude that it is appropriate to require BT to publish any planned changes to 
charges in advance of those changes taking place.  

Aim of regulation 

10.129 The notification of charges at the wholesale level has the joint purpose to assist 
transparency for the monitoring of compliance with the charge control and to give 
advance warning of charge changes to competing providers who purchase wholesale 
access services. The latter purpose ensures that competing providers have sufficient 
time to plan for such changes. Notification of changes to charges therefore helps to 
ensure stability in markets, without which, effective downstream competition may be 
undermined.  

The condition 

10.130 We consider that the notice should include: 

• A description of the access service; 

• The location of terms and conditions in the RO; 

• The effective date or period from which the changes will have effect; and 

• The current and proposed charge. 

Changes to the condition 

10.131 In the 2009 market review, we required BT to give 90 days’ notice before any 
proposed changes would be effective.  

10.132 In relation to wholesale call origination and wholesale call termination, where we 
have found that BT holds a position of SMP, we have decided that BT should be 
required to provide at least 56 days’ notice of changes to prices. This is because 
price changes are notified electronically, so changes can be notified much more 
quickly.  

10.133 On the basis that obligations related to interconnect circuits are based on the SMP 
found in the wholesale call origination and wholesale call termination markets, we 
consider it is appropriate that BT should provide at least 56 days’ notice of changes 
to prices for interconnect circuits. 

10.134 In addition, the condition imposed in 2009 included the requirement to also include 
the relevant usage factors and network components in the charge notification. We 
have removed this, for the same reasons as we have removed this requirement from 
the obligation to publish a RO, as discussed above in paragraph 10.123. 
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Legal tests 

10.135 We consider that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 

• objectively justifiable; because general and reliable visibility of BT’s prices is 
necessary to enable competitors to set prices for their services that are based on 
purchasing the regulated inputs. It also allows Ofcom and other CPs to monitor 
BT’s compliance with the charge control; 

• not unduly discriminatory; as we are imposing it on BT, which we have found to 
have SMP in both wholesale call origination and wholesale call termination 
services, and for which we consider that interconnect circuits are required to 
allow remedies imposed in these markets to function effectively as explained in 
paragraphs 10.36 to 10.40 above. We are imposing a similar obligation on KCOM 
as a result of similar concerns in relation to its SMP in wholesale call origination. 
We are not imposing such an obligation on other CPs that we have found to have 
SMP in wholesale call termination only, for the reasons set out in paragraph 
10.44; 

• proportionate; in that only information that other network providers would need (in 
order to adjust for any changes) is to be notified. Periods are proposed to be the 
minimum required to allow changes to be properly reflected in downstream offers; 
and 

• transparent; as it is clear the intention is to ensure that BT notifies those CPs that 
purchase interconnect circuits of changes to charges. 

10.136 We have also considered our statutory obligations and the Community requirements 
under sections 3 and 4 of the Act. 

10.137 In particular, the condition would facilitate service interoperability and secure freedom 
of choice for the customers of CPs. The condition would promote the interests of 
purchasers of interconnection services by enabling them to adjust their downstream 
offerings in competition with BT, in response to changes in BT’s charges. Finally, the 
condition would make it easier for Ofcom and BT’s competitors to monitor any 
instances of discrimination. 

10.138 For the above reasons, we consider that the condition in particular furthers the 
interests of consumers in relevant markets by the promotion of competition in line 
with section 3 of the Act. 

10.139 Ofcom considers that the condition meets the Community requirements set out in 
section 4 of the Act. In particular, the condition promotes competition and secures 
efficient and sustainable competition for the maximum benefits of consumers by 
ensuring that CPs have the necessary information to allow them to make informed 
investment and entry decisions.  

Requirement to notify technical information 

10.140 We conclude that it is appropriate to require BT to notify technical information. We 
have required that the period for notifying changes to charges should be 56 days, 
reduced from 90 days. However, changes to technical information may have greater 
impact on CPs that purchase services from BT because they may mean some 
physical network re-arrangement may need to be considered. Therefore, we consider 
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that a minimum of 90 days in advance of providing new wholesale services or 
amending existing technical terms and conditions is appropriate.  

Aim of regulation 

10.141 The aim of an obligation to provide advance notification of technical characteristics is 
to ensure that competing providers have sufficient time to respond to changes that 
may affect them. For example, a competing provider may need to introduce new 
equipment or modify existing equipment or systems to support a new or changed 
technical interface. 

10.142 Technical information includes new or amended technical characteristics, including 
information on network configuration, locations of the points of network access and 
technical standards (including any usage restrictions and other security issues). 
Relevant information about network configuration is likely to include information 
about the function and connectivity of points of access, for example, the connectivity 
of exchanges to end-users and other exchanges. 

The condition 

10.143 The condition requires the notification of new technical information 90 days in 
advance of providing new wholesale services or amending existing technical terms 
and conditions. We continue to believe that 90 days is the minimum time that 
competing CPs would need to make modifications to their network to support 
technical changes by BT. 

Legal tests 

10.144 We consider that the condition meets the criteria set out in section 47(2) of the Act. It 
is: 

• objectively justifiable; as it enables competing CPs to make full and effective use 
of network access. The period allows CPs time to react to proposed changes 
without imposing an unnecessarily long notification period on BT that may restrict 
its ability to develop and deploy new features or products; 

• not unduly discriminatory; as we propose to impose it on BT, which we have 
concluded has SMP in both wholesale call origination and wholesale call 
termination services, and for which we consider that interconnect circuits are 
required to be provided by BT to allow other remedies imposed in these markets 
to function effectively as explained in paragraphs 10.36 to 10.40 above. We are 
imposing a similar obligation on KCOM as a result of similar concerns in relation 
to its SMP in wholesale call origination. We are not imposing such an obligation 
on other CPs that we have found to have SMP in wholesale call termination only, 
for the reasons set out in paragraph 10.44; 

• proportionate; as we consider that 90 days is the minimum period necessary to 
allow competing providers to modify their networks; and 

• transparent; in that it is clear in its intention that BT notify technical information. 

10.145 We consider that, by ensuring that other CPs’ systems are interoperable with any 
changes to technical specifications that might affect their businesses, the condition in 
particular furthers the interests of consumers in relevant markets by the promotion of 
competition in line with section 3 of the Act.  
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10.146 Further, we consider that, in line with section 4 of the Act, the condition in particular 
promotes competition in relation to the provision of electronic communications 
networks and encourages the provision of network access for the purpose of 
securing efficiency and sustainable competition in downstream markets for electronic 
communications networks and services, resulting in the maximum benefit for retail 
consumers. 

Transparency as to quality of service 

10.147 We conclude that it is appropriate to impose an obligation on BT to provide 
transparency as to quality of service. This obligation will require BT to publish such 
quality of service information as Ofcom may direct and will be accompanied by a 
direction setting out key performance indicators (KPIs) in relation to the provision of 
interconnect circuits. 

Aim of regulation 

10.148 The intention of the transparency of quality of service remedy is to monitor whether 
any undue discrimination is occurring by requiring the publication of data regarding 
the delivery of wholesale services by BT to downstream BT businesses and third-
party CPs. In relation to interconnect circuits, BT may seek to gain competitive 
advantage in downstream markets through extended provisioning or fault repair 
times for CPs that compete with it in these downstream markets.  

The condition 

10.149 We believe that service provision and fault repair are critical areas in which to 
maintain transparency of BT’s service levels. These areas remain critical as they are 
where differentiated service levels could be key determinants of a positive customer 
experience and could cause switching away from a CP. 

10.150 In previous market reviews we have imposed a requirement on BT, through an SMP 
Condition and associated Direction, to publish data on specified KPIs in relation to 
the provision of interconnect circuits to all CPs (as an aggregate figure). These are 
summarised in Table 10.4 below: 

Table 10.4 – BT’s non-discrimination KPIs in relation to Interconnect Circuits 

Proposed KPIs to be reported 

Percentage of Completed Orders that were completed by the Contract Delivery Date during the 
Reporting Period. 
Average time (in hours) during the Reporting Period for BT to achieve Restored Service after a 
Fault has been registered. 
Total number of Committed Orders that became Completed Orders during the Reporting 
Period. 
Number of faults where BT subsequently achieves Restored Service during the Reporting 
Period. 
Percentage of Data Management Amendments for new numbers that become Completed 
Orders during the Reporting Period. 

Total number of Data Management Amendments for new number ranges that became 
Completed Orders during the Reporting Period. 
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10.151 We have decided to continue with the existing quarterly reporting of KPIs for 
interconnect circuits as we believe they provide a useful level of transparency without 
being overly burdensome on BT. We have decided to remove the requirement that 
BT provides information to Ofcom in relation to the provision of interconnect circuits 
to individual CPs. Our view is that providing information to purchasers of 
interconnection services is sufficient, since they are best placed to raise concerns 
with BT about service provision. In the event of such concerns being raised formally 
with Ofcom, we are able to formally request relevant data from BT on a case-by-case 
basis.  

10.152 This approach is reflected in the Direction in Annex 4.  

Legal tests 

10.153 We consider that the condition and associated direction meet the requirements in 
section 47(2). The condition and associated Direction are: 

• objectively justifiable; because in the absence of a requirement to publish specific 
KPIs, it would not be possible to monitor if there is any undue discrimination in 
the quality of service provided by BT; 

• not unduly discriminatory; as we have decided to impose it on BT, which we have 
concluded has SMP in both wholesale call origination and wholesale call 
termination services, and for which we consider that that interconnect circuits are 
required to be provided by BT to allow remedies imposed in these markets to 
function effectively as explained in paragraphs 10.36 to 10.40 above. While we 
have also concluded that KCOM has SMP in wholesale call origination and 
therefore certain interconnection obligations are necessary, we are not imposing 
a similar condition because of the much lower demand for interconnect circuits 
from KCOM compared to BT. We are not imposing such an obligation on other 
CPs that we have found to have SMP in wholesale call termination, for the 
reasons set out in paragraph 10.44; 

• proportionate; as BT will only be required to publish data related to key business 
processes; and 

• transparent; as it is clear that its intention is to monitor the quality of service 
provided by BT. 

10.154 We consider that, in ensuring the network access that third party CPs receive from 
BT allows CPs to provide products that compete with those provided by BT in 
downstream markets, the condition in particular furthers the interests of consumers in 
relevant markets by the promotion of competition in line with section 3 of the Act.  

10.155 We have considered the Community requirements in section 4 of the Act and believe 
that the condition promotes competition and secures efficient and sustainable 
competition by ensuring transparency through comparison of the service levels BT 
provides to itself versus third-party CPs. 

Charge Control 

10.156 Section 87(9) of the Act authorises the setting of SMP services conditions imposing 
on the dominant provider price controls connected with the provision of network 
access. 
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Aim of regulation 

10.157 As discussed above in paragraphs 10.67 to 10.85, CPs are dependent on the 
provision of interconnect circuits by BT in order to make the remedies imposed in the 
wholesale call origination and wholesale call termination markets effective. As such, 
BT has the ability and the incentive to set prices above the competitive level and we 
propose a charge control is necessary as a result.  

The condition 

10.158 The charge control condition we are imposing aims to ensure that BT does not price 
excessively for interconnect circuits.  

10.159 In Section 11 and Annexes 6 and 7 we explain the charge control we have imposed 
on interconnect circuits. BT is currently subject to a charge control, which we apply to 
a basket of services (the interconnect services basket (ISB)). The basket includes the 
three types of interconnect circuits that BT provides – ISI, IEC and CSI – plus Intra-
Building Circuits (IBCs) which are required on each interconnect circuit provided by 
these three interconnection types. 

10.160 Based on our analysis in Annex 6, we have concluded that charges for the 
interconnect circuits basket should be subject to a constant nominal cap (i.e. 
controlling percentage of zero) and that individual charges should be subject to a sub 
cap with a controlling percentage limiting potential price rises to a maximum of 10% 
per annum. 

Legal tests 

10.161 We consider that a charge control obligation would meet the criteria set out in section 
47(2) of the Act. It is: 

• objectively justifiable; because, without the charge controls, BT would have the 
ability and incentive to price excessively to third parties which would ultimately 
benefit its own downstream divisions.  

• not unduly discriminatory; because we are imposing the charge control on BT 
based on the scale of its network and the importance of interconnection to BT for 
all other providers. We are not imposing a charge control on KCOM in the Hull 
Area even though we have concluded that some specific interconnection 
regulation is required. We set out below in paragraph 10.206 why we consider 
this would not be proportionate.  

• proportionate; as it requires BT to comply with the charge control, which we 
consider will support the level of competition we currently observe in the retail 
market, while allowing BT to recover its efficiently incurred costs. It also 
incentivises BT to improve its efficiency as it would retain any savings resulting 
from cost reductions for the period of the control. 

• transparent; in that it is clear in its intention to control BT’s charges while creating 
efficiency incentives and allowing BT to recover its efficiently incurred costs.  

10.162 In addition to the tests set out in section 47(2) of the Act, we also consider that the 
proposed condition satisfies the tests set out in section 88 of the Act.  
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10.163 Section 88(1)(a) of the Act requires that Ofcom must not impose price control 
conditions unless it appears to them from the market analysis carried out for the 
purpose of setting that condition that there is a relevant risk of adverse effects arising 
from price distortion. We explained above that we consider that in the absence of 
charge controls BT may price excessively, and therefore there is such a risk of 
adverse effects. 

10.164 Section 88(1)(b) of the Act requires that the charge control condition should be 
appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end-users of public electronic 
communications services. 

10.165 Setting the controlling percentage at zero reasonably reflects the economic costs 
incurred by BT in providing interconnect circuits to its DLEs, provides the incentive to 
improve cost efficiency, and provides a stable trajectory of prices for TDM 
interconnection whilst we consider these circuits are still required. This is because of 
the reasons explained in Annex 6.  

10.166 We consider that this approach promotes sustainable competition by allowing CPs to 
purchase interconnection services from BT (and to invest in their own infrastructure 
where this is efficient to do so) at prices that, along with the prices for wholesale call 
origination and wholesale call termination service,  allow them to compete effectively 
at the retail level. We consider that this approach is appropriate for the purposes of 
conferring the greatest benefits on end users of the services. 

10.167 We are also required, under section 88(2) of the Act, to take into account BT’s 
investment. We have explained in Annex 6 our rationale for the level of the control 
proposed. That analysis considered the costs currently incurred by BT in providing 
physical interconnection based on the approaches described above (i.e. ISI, IEC, CSI 
and IBCs). 

10.168 We have considered our statutory obligations and the Community requirements set 
out in Sections 3 and 4 of the Act.  

10.169 In particular we have sought to impose a charge control that furthers the interests of 
consumers by promoting competition. We have sought through the charge control to 
secure efficient and sustainable competition and the maximum benefit for the 
persons who are customers of CPs by imposing an obligation that will ensure the 
charges for interconnection services provided by BT are not set excessively, but will 
also allow BT to recover its efficiently incurred costs. 

10.170 We have considered the Community requirements set out in Section 4 of the Act and 
believe that the condition meets these requirements. Specifically, we believe that 
section 4(8) is met, where the obligation has the purpose of securing efficient and 
sustainable competition in the markets for electronic communications networks and 
services, by setting a charge control that seeks to promote competition. 
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Cost accounting 

10.171 We consider that it is appropriate that BT is required to comply with obligations 
governing cost accounting systems and processes as set out in The regulatory 
financial reporting obligations on BT and Kingston Communications Final Statement 
and notification, published in July 2004 (the “July 2004 Statement”),604 for the 
following reasons:    

• Cost accounting ensures CPs and Ofcom have the necessary information to 
monitor the effectiveness of remedies, in particular to ensure that the charge 
control remedies we are implementing continue to address the competition 
problems identified, and to enable timely intervention should such intervention 
ultimately be needed;  

• Cost accounting also ensures we have the necessary information to support our 
market reviews. Our market reviews involve a forward-looking, structural 
evaluation of the relevant markets, based on existing market conditions. The 
information deriving from cost accounting obligations assists us in this evaluation; 

• Cost accounting obligations further ensure that BT records all information 
necessary for the purposes listed above at the time that relevant transactions 
occur, on an ongoing basis. Absent such a requirement, there is a strong 
possibility that the necessary information would not be available when it is 
required, and in the necessary form and manner; and 

• The imposition of cost accounting obligations ensures that wholesale costs are 
attributed across the wholesale markets (and the individual services within them) 
in a consistent manner. This mitigates the risk of over-recovery of costs or that 
costs might be loaded onto particular products or markets. 

10.172 We have concluded that BT will still be required to publish FAC data at the service 
level. This is because the interconnection charge controls are informed by an 
analysis of BT’s costs. The publication of FAC information will aid transparency, and 
allow CPs and Ofcom to monitor the effectiveness of the charge controls. It will also 
support market reviews.  

10.173 We believe that it is necessary for BT to provide this information for each of the 
regulated services. In the interconnect basket there are a wide range of services, and 
CPs might purchase some but not all of these services. Service level information will 
provide the costs of provision of each service, allowing Ofcom and CPs to monitor 
the effectiveness of the charge control basket and sub-caps in controlling each 
individual service.  

10.174 As part of this review we have concluded that BT will not be subject to a cost 
orientation obligation for interconnection services. Some CPs argued that BT should 
nonetheless still be required to publish DLRIC and DSAC information. We do not 
agree that this information is required by CPs as CPs will no longer need this to 

                                                 
604 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf . 
See also Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf  and 
Ofcom, Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf       

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf
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monitor compliance with a cost orientation obligation (or compliance with remedies 
we are imposing). Therefore we conclude that BT will no longer be required to 
publish DLRIC and DSAC information. This is consistent with our approach and 
reasoning in other recent decisions where we have removed cost orientation 
obligations.605 

10.175 However, we will continue to require BT to provide DLRIC and DSAC information to 
Ofcom on an annual, confidential basis. In setting the charge control for interconnect 
circuits we have taken account of BT’s costs. As part of our analysis we have looked 
at FAC, DLRIC and DSAC levels for each service within the basket. Because BT’s 
costs are an important part of our analysis when determining the level of the charge 
control, we have concluded that BT must provide DLRIC and DSAC data to us 
annually, on a confidential basis, for interconnect circuits to allow us to monitor the 
effectiveness of the charge control. Such cost data also informs our market reviews, 
in particular our assessment of SMP and our analysis of appropriate remedies where 
such SMP is present. 

10.176 We note that while we impose cost accounting on BT as part of this market review, 
the specific changes to BT’s regulatory reporting requirements (in this case in 
particular around DSAC/DLRIC reporting) will be implemented as part of Ofcom’s 
annual update to the regulatory reporting obligations (as has been our practice in the 
past).  

Aim of regulation 

10.177 Ofcom believes it is appropriate to retain cost accounting obligations for the reasons 
set out at paragraphs 10.171 to 10.176 above. 

Conditions 

10.178 BT is required to comply with obligations governing cost accounting systems and 
processes as set out in an Ofcom statement published in 2004.606 The outputs, 
relevant to this review, include: 

• Preparation of a variety of financial statements; 

• Preparation of extensive supporting documentation explaining how the financial 
statements have been put together; 

• Provision of an independent assurance statement; 

• Publication of information; and 

• Preparation of reconciliation statements. 

                                                 
605 See Business connectivity market review, 28 March 2013, 
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/  
606 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf . 
See also Ofcom, Changes to BT’s regulatory financial reporting and audit requirements, May 2007, 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf  and 
Ofcom, Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update, January 2013, 
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf       

http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/bt-kcom-2012-13/summary/condoc.pdf
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Legal tests 

10.179 Under sections 87(9) to 87(11) and 88 of the Act, appropriate cost accounting 
obligations may be imposed on dominant providers in respect of the provision of 
network access, the use of the relevant network and the availability of relevant 
facilities.  

10.180 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The obligation is: 

• objectively justifiable, for the reasons set out above;  

• not unduly discriminatory. It is not imposed on KCOM since we do not feel that it 
would be proportionate to do so. While KCOM is subject to price regulation in the 
form of a fair and reasonable charges obligation, we do not believe that this, or 
KCOM’s situation, constitutes, in this particular case, sufficient justification to 
impose the regulatory burden of a cost accounting obligation. This is particularly 
the case given that KCOM is not subject to a charge control and due to the much 
lower demand for interconnect circuits from KCOM compared to BT; 

• proportionate; since only the information that is necessary to support 
transparency is required to be provided; and  

• transparent; as it is clear the intention is to monitor the effectiveness of price 
control remedies and to support market reviews. The particular cost accounting 
requirements of BT are clearly documented in the July 2004 statement.607  

10.181 In addition to the tests set out in section 47(2) of the Act, Ofcom is also required to 
ensure that the condition satisfies the tests set out in section 88 of the Act.  

10.182 Section 88(1)(b) of the Act states that Ofcom are not to set an SMP condition falling 
within section 87(9) except where it appears from the market analysis that there is a 
relevant risk of adverse pricing effects arising from price distortion and it also 
appears that the setting of the condition is appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end users of public electronic 
communications services. 

10.183 Section 88(2) also requires us to take account of the extent of the investment when 
setting this type of condition. 

10.184 We have identified the risk of excessive pricing by BT of interconnect services and 
imposed a charge control and other remedies which seek to promote efficiency and 
sustainable competition and confers the greatest possible benefits on the end users 
of public electronic communications services. The cost accounting remedy supports 
the effectiveness of our regulatory approach in this market. We have also taken 

                                                 
607 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf.  

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
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account of the extent of the investment by BT in the matters to which the cost 
accounting obligations relate.  

10.185 We have also considered our statutory obligations and the Community requirements 
set out in sections 3 and 4 of the Act.  

10.186 We consider that the imposition of a cost accounting obligation is justifiable and 
proportionate to promote competition in relation to the provision of electronic 
communications networks and services and to ensure the provision of Network 
Access and service interoperability for the purpose of securing efficient and 
sustainable competition and the maximum benefit for the persons who are customers 
of CPs. This is because the imposition of this obligation will allow the monitoring of 
the effectiveness of obligations designed to curb potentially exploitation of SMP – 
including the setting of prices at excessive levels. 

10.187 We have considered the Community requirements set out in section 4 of the Act and 
believe that cost accounting obligations in particular promote competition in relation 
to the provision of electronic communications networks and encourage the provision 
of network access for the purpose of securing efficiency and sustainable competition 
in downstream markets for electronic communications networks and services, 
resulting in the maximum benefit for retail consumers. 

Accounting Separation 

10.188 We conclude that it is appropriate to retain the accounting separation obligation on 
BT in relation to interconnect circuits. Under section 87(7) and 87(8) of the Act, 
appropriate accounting separation obligations may be imposed on the dominant 
provider in respect of the provision of network access, the use of the relevant 
network and the availability of relevant facilities.  

Aim of regulation 

10.189 The accounting separation obligation requires BT to report separately for each of the 
relevant markets and services, and account separately for internal and external 
revenues.608 This will provide more detailed information (and therefore transparency) 
than that derived from the statutory financial statements of the notified operator, and 
allow Ofcom, and third parties, to monitor the activities of BT to ensure that it does 
not discriminate in favour of its own downstream business. In the light of this, we are 
retaining the existing obligation and the associated reporting requirements. BT will 
therefore publish information including revenue, prices and volumes at a service 
level, separately identifying internal and external activities. BT will also publish FAC 
at a market level. 

Legal tests 

10.190 We consider the condition meets the criteria set out in section 47(2) of the Act. The 
obligation is: 

                                                 
608 Article 11 of EC Directive 2002/19/EC of 7 March 2002 on access to, and interconnection of, 
electronic communications networks and associated facilities (Access Directive), as amended by 
Directive 2009/140/EC; See also Commission Recommendation of 19 September 2005 on accounting 
separation and cost accounting systems under the regulatory framework for electronic 
communications (2005/698/EC). 
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• objectively justifiable; as it is necessary to allow monitoring for compliance with 
the requirement not to unduly discriminate; 

• not unduly discriminatory; as we are imposing it on BT, which we conclude has 
SMP in both wholesale call origination and wholesale call termination services, 
and for which we consider that interconnect circuits are required to allow 
remedies imposed in these markets to function effectively as explained in 
paragraphs 10.36 to 10.40 above. Whilst we have also concluded that KCOM has 
SMP in wholesale call origination and therefore certain interconnection 
obligations are necessary, we are not imposing a similar condition because of the 
much lower demand for interconnect circuits from KCOM compared to BT. We 
are not imposing such an obligation on other CPs found to have SMP in 
wholesale call termination only, for the reasons set out in paragraph 10.44; 

• proportionate; as it is necessary as a mechanism to allow us and third parties to 
monitor potentially discriminatory behaviour by BT; and 

• transparent; as it is clear the intention is to monitor compliance with specific 
remedies and the particular accounting separation requirements of BT are clearly 
documented.609 

10.191 We have considered our statutory obligations and the Community requirements set 
out in sections 3 and 4 of the Act.  

10.192 We consider that the imposition of an accounting separation obligation is necessary 
and proportionate to promote competition in relation to the provision of electronic 
communications networks and services; to ensure the provision of network access 
and service interoperability for the purpose of securing efficient and sustainable 
competition and the maximum benefit for the persons who are customers of CPs. 
This is because the imposition of the obligation will ensure that other obligations 
designed to curb the potentially damaging exploitation of market power – in particular 
the requirement not to unduly discriminate - can be effectively monitored and 
enforced. 

10.193 We have considered the Community requirements set out in section 4 of the Act and 
believe that the condition meets the requirements. Specifically, we believe Section 
4(8) is met, where the obligation has the purpose of securing efficient and 
sustainable competition in the markets for electronic communications networks and 
services, by ensuring BT complies with remedies implemented to promote 
competition. 

Regulation of KCOM’s provision of interconnection 

Proposals in the February 2013 consultation 

10.194 We proposed to impose the following obligations on KCOM: 

• Requirement to provide network access on reasonable request;  

• Requirement not to unduly discriminate; 

                                                 
609 Ofcom, The regulatory financial reporting obligations on BT and Kingston Communications, Final 
Statement and notification: Accounting separation and cost accounting, July 2004, 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf.  

http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
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• Requirement to publish a reference offer; 

• Requirement to notify charges; and 

• Requirement to notify technical information. 

10.195 As for BT, we proposed the following changes: 

• In the requirement to publish a reference offer, we removed the obligation to 
include information relating to network components; and 

• In the requirement to notify charges, we proposed to reduce the notification 
period to 56 days and to remove the obligation that the notice should include the 
relevant usage factors for the network components used to provide the service.  

Stakeholder responses to the February 2013 consultation 

10.196 KCOM agreed with our proposed approach to regulating interconnect circuits. 
TalkTalk agreed KCOM should be required to provide interconnect circuits but did not 
comment on the obligations we proposed to impose on KCOM.610 

10.197 No respondents disagreed with our proposals. 

Our analysis and conclusions 

10.198 In this section we set out the remedies we are imposing to address our concerns. We 
start by discussing general options for remedies: 

• Option 1: general access and non-discrimination remedies; and 

• Option 2: price controls in addition to general access and non-discrimination 
remedies. 

10.199 Having discussed the approach that we consider to be most appropriate, we then 
discuss each specific condition in relation to whether it meets the relevant legal tests 
for imposing such conditions. 

Option 1 (access and non-discrimination obligations) 

10.200 We have explained in paragraphs 10.41 to 10.43 our reasons for imposing 
obligations on KCOM to provide interconnect circuits.  

10.201 In the absence of regulatory remedies KCOM could restrict access to other CPs and 
this could in turn restrict competition in the provision of downstream services by 
competing CPs. Therefore, we consider that it is important that KCOM provides 
interconnection on fair and reasonable terms to all CPs that request access. 

10.202 As set out in paragraph 10.42, it is less clear that KCOM would be able to leverage 
its SMP in wholesale call termination in the way that BT might due to the much 
smaller scale of its network. Therefore, we have not based our approach to 
interconnect circuits on our finding of SMP in the wholesale call termination market. 
We recognise that in addition, KCOM provides significantly lower volumes of 
wholesale call origination than BT. However, as for BT (as discussed in paragraph 

                                                 
610 TalkTalk response to February 2013 consultation, response to Q10.1 to Q10.3 
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10.62), we consider that KCOM could seek to discriminate against other CPs through 
the provision of interconnect circuits in favour of its own downstream businesses. 
Therefore, we consider that a no undue discrimination obligation is required in 
relation to interconnect circuits. 

10.203 In order to ensure KCOM is complying with the obligations to provide Network 
Access and the requirement not to unduly discriminate, we propose that additional 
obligations related to ensuring transparency are required. Transparency obligations 
would provide third parties with access to the information needed in order to make 
informed decisions about purchasing KCOM’s interconnection services. Without 
these obligations, not only would it be difficult for third parties to assess whether 
KCOM was meeting its obligations to provide network access and to not discriminate 
unduly, it may also be the case that third parties would not have sufficient information 
in order to decide which interconnection products to purchase from KCOM. We have 
concluded that KCOM should publish a reference offer, charges and technical 
information related to interconnection services with sufficient notice so that third 
parties can act on the information in a timely manner. Without these conditions, 
KCOM could change products or pricing with insufficient or no notice to its wholesale 
customers with the effect of discriminating in favour of its downstream divisions.  

10.204 However, we are not imposing an obligation for KCOM to account separately. This is 
due to the low volume of circuits that KCOM provides externally and because it does 
not provide interconnect circuits to support its own retail services in the Hull area. 

Option 2 (Option 1 and price controls) 

10.205 We have set out above that in order to secure the supply of interconnect circuits by 
KCOM on terms that allow CPs to compete with it in downstream markets, we 
consider that network access, non-discrimination and transparency obligations are 
required. We now consider whether these are sufficient to address our concerns or 
whether further remedies to address specific pricing concerns are also required. 

10.206 We have concluded that BT should be subject to price regulation in addition to 
general network access and non-discrimination obligations and have imposed a 
charge control. Given the volume of supply of these services by KCOM we consider 
that imposing a similar form of price regulation on KCOM would be disproportionate.  

10.207 Because we have imposed a charge control on BT for interconnect circuits, we do 
not consider it appropriate to also impose additional requirements for charges to be 
fair and reasonable on BT. However, as we have decided not to impose a charge 
control on KCOM, we consider it is necessary to impose a requirement that charges 
should be fair and reasonable and we consider that this would provide sufficient 
protection from the risk of excessive prices for purchasers of interconnect circuits 
from KCOM.   

10.208 Because of the low volume of interconnect circuits that KCOM provides we have 
concluded it would not be proportionate to require it to provide cost accounting data. 

Summary 

10.209 Based on the above, we have concluded that we should impose general network 
access, non-discrimination and transparency obligations on KCOM.  
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Requirement to provide network access on reasonable request  

10.210 Section 87(3) of the Act authorises Ofcom to set SMP services conditions requiring 
the dominant provider to provide network access as it may, from time to time, direct. 
These conditions may, pursuant to section 87(5), include provision for securing 
fairness and reasonableness in the way in which requests for network access are 
made and responded to, and that conditions are complied with within the periods and 
at the times required. 

10.211 When considering the imposition of such conditions, Ofcom must have regard to the 
six factors set out in section 87(4) of the Act, including, inter alia, the technical and 
economic viability of installing other competing facilities and the feasibility of the 
proposed network access. 

Aim of regulation 

10.212 We conclude that it is appropriate to impose a requirement on KCOM to meet 
reasonable requests for network access in relation to interconnect circuits, due to its 
SMP in the market for wholesale call origination. This remedy is required because, 
without it, KCOM would have an incentive not to provide interconnect circuits on a 
reasonable basis which would reduce the effectiveness of the remedies we have 
proposed in wholesale call origination. The ability of competing CPs to request, and 
to be provided with, interconnection services will facilitate competition in downstream 
markets by allowing CPs other than KCOM to offer competing end-to-end 
narrowband services.  

The condition 

10.213 The condition will require KCOM to provide network access in response to such a 
reasonable request and that access should be provided on fair and reasonable 
terms, conditions and charges. It will not require KCOM to provide network access in 
cases where the request is not reasonable. 

10.214 We are not imposing a charge control on KCOM. Therefore, we conclude that KCOM 
should provide interconnect circuits on fair and reasonable terms, conditions and 
charges.   

Legal tests 

10.215 We consider that the condition meets the criteria set out in section 47(2) of the Act. 
The condition is: 

• objectively justifiable, as its intention is to promote downstream and ultimately 
retail competition by ensuring third parties are able to acquire wholesale access 
on fair and reasonable terms where they are unable to replicate KCOM’s 
networks; 

• non-discriminatory, as we are imposing it on KCOM, which we have concluded 
has SMP in wholesale call origination, and for which we consider that 
interconnect circuits are required to be provided by KCOM to allow remedies 
imposed in this market to function effectively. A similar obligation is imposed on 
BT and the difference (i.e. the requirement for KCOM to supply at fair and 
reasonable charges) is because we are not imposing a charge control on KCOM 
due to the low volume of supply. We are not imposing such an obligation on other 



Review of the fixed narrowband services markets 
 

275 

CPs that we have found to have SMP in wholesale call termination only, for the 
reasons set out in paragraph 10.44; 

• proportionate, since without such an obligation KCOM could refuse to provide 
access and this would mean that other CPs would not be able to effectively 
compete in relevant downstream markets, but does not require KCOM to provide 
access where it is not technically feasible or reasonable; and 

• transparent, as it is clear the intention is to ensure that KCOM provides access to 
its networks in order to facilitate competition. 

10.216 In addition to the tests set out in section 47(2) of the Act, Ofcom is also required to 
ensure that the condition satisfies the tests set out in section 88 of the Act as the 
requirement places controls on network access pricing, insofar as charges are 
required to be fair and reasonable. 

10.217 Section 88(1)(a) of the Act requires that Ofcom must not impose price control 
conditions unless it appears to them from the market analysis carried out for the 
purpose of setting that condition that there is a relevant risk of adverse effects arising 
from price distortion. We have discussed above that we consider that in the absence 
of such regulation of its pricing KCOM may price excessively, and therefore conclude 
that there is such a risk. 

10.218 Section 88(1)(b) of the Act requires that the charge control condition should be 
appropriate for the purposes of: 

i) promoting efficiency; 

ii) promoting sustainable competition; and 

iii) conferring the greatest possible benefits on the end-users of public electronic 
communications services. 

10.219 We consider that fair and reasonable charges will prevent KCOM from passing on 
inefficiently incurred costs to other wholesale providers through excessively high 
prices. In this way, this condition supports the aim of improved efficiency.    

10.220 We also consider that the provision of network access on fair and reasonable terms 
will promote sustainable competition by ensuring that other CPs can effectively 
compete at the retail level. We consider this to be the appropriate approach for the 
purposes of conferring the greatest benefits on end-users of the services. 

10.221 We are also required, under section 88(2) of the Act, to consider KCOM’s 
investment. We believe that fair and reasonable charges will allow KCOM’s costs to 
be taken into account and will also provide for common cost recovery. This condition 
is therefore an appropriate basis upon which to control KCOM’s prices. 

10.222 We have considered our duties under section 3 of the Act. We consider that, in 
ensuring Network Access is provided at the reasonable request of third parties, the 
condition would in particular further the interests of consumers in relevant markets by 
the promotion of competition. 

10.223 We have considered the Community requirements as set out in section 4 of the Act. 
We consider that the condition will promote competition in relation to the provision of 
electronic communications networks and encourage the provision of network access 
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for the purpose of securing efficient and sustainable competition in markets for 
electronic communications networks and services.  

10.224 For the reasons set out above, we consider that the condition is appropriate to 
address the competition concerns identified, in line with section 87(1) of the Act.   

Requirement not to unduly discriminate 

10.225 We conclude we should impose a condition on KCOM not to unduly discriminate in 
relation to the provision of interconnect circuits. The condition, the rationale for this 
regulation and the legal tests are the same as discussed above for BT in paragraphs 
10.107 to 10.115. 

Transparency 

10.226 As for BT, we consider that it is appropriate to ensure that there is transparency of 
charges, terms and conditions in the provision of services by KCOM.   

10.227 We conclude that we should impose the following obligations on KCOM to provide 
this transparency: 

• requirement to publish a reference offer; 

• requirement to notify charges; and 

• requirement to notify technical information. 

10.228 We are not imposing an obligation relating to transparency as to quality of service – 
which we have imposed on BT. This is because we believe the obligation to provide 
network access on reasonable request and the obligation to publish a reference offer 
are likely to be sufficient. A requirement to publish quality of service information is 
likely to be disproportionate, given the low volumes of interconnect circuits likely to 
be provided by KCOM.  

Requirement to publish a reference offer 

10.229 We conclude we should require KCOM to publish a RO for interconnect circuits. The 
condition, the rationale for the regulation and the legal tests are the same as 
discussed above for BT in paragraphs 10.119 to 10.127. 

Requirement to notify charges 

10.230 We consider it appropriate to impose a requirement on KCOM to publish any planned 
changes to charges in advance of those changes taking place.  

10.231 As discussed above in relation to the similar condition we are imposing on BT, we 
have decided to reduce the notice period to 56 days for the same reasons as 
discussed in paragraphs 10.131 to 10.134. 

10.232 The condition, the rationale for this condition and the legal tests are the same as 
discussed above for BT in paragraphs 10.128 to 10.139. 
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Requirement to notify technical information 

10.233 We consider that it is appropriate to retain a requirement on KCOM to notify technical 
information. We are imposing a similar obligation on BT and have said that a 
minimum of 90 days is required (see paragraph 10.140). We consider that the same 
is true in the case of KCOM and have concluded that KCOM should give a minimum 
of 90 days’ notice for changes to technical information. 

10.234 The proposed condition, the rationale for this condition and the legal tests are the 
same as discussed above for BT in paragraphs 10.140 to 10.146. 
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Section 11 

11 Charge control specification 
Introduction and summary of our decisions 

11.1 In Sections 5, 6 and 10 we have explained our decisions to impose controls on 
charges for wholesale call origination, wholesale call termination and interconnect 
circuits, respectively. In Sections 8, 9 and 10 we have explained the reasons for 
adopting particular cost standards in our charge controls on these services and we 
have explained our approach to cost modelling.  

11.2 This section explains how we will implement the network charge controls (NCC) and 
how we will assess compliance. In summary: 

• we will set a charge control that lasts for 3 years;  

• there will be separate baskets for wholesale call origination, wholesale call 
termination and interconnect circuits; 

• wholesale call termination will be set at the NGN LRIC level from 1 January 2014; 

• wholesale call origination will be set at the NGN LRIC+ level (including an 
additional mark-up for common costs no longer recovered from FTRs) from 1 
January 2014;611 

• the charge control on wholesale call origination and wholesale call termination 
will be based on a weighted average of charges at different times of day; 

• the interconnect services basket will include sub-caps on individual services but 
not a cost orientation obligation; and 

• the NTS Retail Uplift and PRS Bad Debt Surcharge will be capped at current 
levels until the new NGCS regime takes effect. 

Charge control duration  

11.3 In the February 2013 consultation, we proposed a three-year charge control for the 
NCC. Three years reflects the new market review cycle specified in the Framework 
Directive as amended in 2009 (effective from May 2011).612 We did not receive any 
objections from stakeholders in relation to the proposed three-year duration of the 
next NCC. We have therefore decided to impose a three-year charge control for the 
NCC. The NCC will run from 1 October 2013 until 30 September 2016. 

                                                 
611 As explained below, the wholesale call origination basket will include calls with and without 
operator assistance. 
612 Art 16 of the Framework Directive 2002/21/EC, as amended by Directive 2009/140/EC 
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Effective date for new FTRs and wholesale call origination rates  

Proposals in the February 2013 consultation 

11.4 In the February 2013 consultation, we identified the benefits of moving FTRs to LRIC 
as soon as possible, and our assessment did not indicate that there were potential 
adverse consequences on consumers, competition or investment that would cause 
us to deviate from this. Therefore, we proposed that FTRs would be set at LRIC on 
the first day of the new charge control period (i.e. 1 October 2013). 

11.5 We also proposed that the cap for wholesale call origination should be linked to that 
for wholesale call termination, with an adjustment to rates at the start of the charge 
control (1 October 2013) to bring them in line with the new LRIC+ rates (including the 
additional common cost mark-up). 

Stakeholder responses to the February 2013 consultation613 

11.6 In response to the February 2013 consultation, 6 CPs (including 3 mobile CPs) 
agreed with our proposal to set FTRs at LRIC from 1 October 2013.614 These CPs 
variously cited the following reasons for supporting our proposal: 

• it would provide regulatory consistency between MTRs and FTRs as soon as 
possible, further noting that MTRs have been set at LRIC since 1 April 2013; 

• the proposed date at which termination rates should reach LRIC levels under the 
EC Recommendation has already passed; 

• unlike the review of mobile call termination, the prospect of an immediate 
reduction in termination rates was raised early on in the consultation process by 
various parties (and therefore there was not an expectation of delay); and 

• []615 and []616 have also indicated that they intend to launch new services on 
the basis of FTRs being reduced to LRIC on 1 October 2013 (or without undue 
delay). 

11.7 16 stakeholders (including BT) raised concerns about the speed of adjustment under 
our proposals.617 Those that objected to an immediate reduction in FTRs to LRIC 
variously argued that: 

• the case for moving FTRs to LRIC is weaker than for MTRs because the absolute 
level of FTRs is lower. Consequently, an immediate reduction is a 
disproportionate measure; 

• our proposals would severely disrupt some business models where 1-5 year 
contracts are used; 

                                                 
613 Annex 9 provides further detail of the responses to the February 2013 consultation and our 
analysis of those responses. 
614 TalkTalk, Three, Vodafone, EE, Verizon, []. 
615 []. 
616 []. 
617 BT, Colt, Magrathea, Resilient Networks, Virgin Media, Telephony Services Ltd, Federation of 
Communication Services, ITSPA, Lanonyx Telecoms, KCOM, Lexgreen, Simwood eSMS, Telappliant, 
[],[],[]. 
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• stakeholders expected us to use a glide path because we generally adopt glide 
paths when setting charge controls and, in particular, we used a glide path when 
reducing MTRs to LRIC; 

• there has been limited progress across the EU in implementing the 2009 EC 
Recommendation and FTRs set in other countries using LRIC appear to be 
significantly higher than the rates we were proposing; 

• competition would be adversely affected because some CPs would gain from our 
proposals and some CPs would lose; 

• some consumers will be harmed by increasing prices and the potential loss of 
some services; 

• our proposals would disrupt investment decisions due to the impact on available 
funds; and 

• our proposals would lead to an increase in nuisance calls. 

11.8 A number of CPs also expressed a concern about our proposals to set wholesale call 
origination rates at the NGN LRIC+ level on 1 October 2013. These CPs made 
reference to the disruption caused to business models by increasing wholesale call 
origination rates in the NTS sector (particularly ahead of the introduction of the 
unbundled NGCS arrangements).  

11.9 CPs that objected to an immediate reduction in FTRs typically favoured glide paths 
ranging between 18 months and 3 years. 

Our analysis and conclusions 

11.10 For the reasons set out in Section 8, consistent with our view in the February 2013 
consultation, we continue to believe that FTRs should be set at LRIC as soon as 
possible. We also consider that the cap on wholesale call origination rates should be 
increased to avoid a competitive distortion in common cost recovery at the same time 
that FTRs move to LRIC. 

11.11 A number of CPs made arguments about the adverse consequences of setting FTRs 
at LRIC too quickly. However, for the reasons set out below and in Annex 9, we do 
not consider that this evidence is sufficient to outweigh the benefits we have 
identified in setting FTRs at LRIC as soon as possible.    

11.12 Our analysis suggests that the overall impact on fixed CPs of setting FTRs at LRIC 
will be less than was the case from the reduction in MTRs to LRIC – which at the 
time of this statement will have been at LRIC for more than 6 months.618 
Nevertheless, we recognise that there are practical and contractual processes that 
CPs must go through when rates are changed – including those determined by ex-
ante regulation.  

                                                 
618 In the March 2011 MCT statement (footnote 433), we calculated that the reduction in MTRs was 
3.5ppm in 2008/09 prices and equated to around £8 per subscriber (in 2012/13 prices would be 
approximately £9.44) and (in paragraph 10.34.4) around 4% of MNO retail revenues. The current 
reduction in FTRs is just under 0.2ppm in 2012/13 prices, which amounts to around £2.04 per fixed 
line, around 0.6% of retail revenues from calls, access and broadband. 
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11.13 In assessing the impact on individual CPs we consider the following to be of 
relevance: 

• As part of this market review, we have specifically considered the regulatory 
notice periods for changes to FTRs. While views on the appropriate length of 
notice periods varied (with some CPs arguing for 28 days, and other CPs arguing 
for 90 days), we have concluded that 56 days is appropriate. In doing so, we 
considered that use of email and online publication means that price notifications 
can now be almost instantaneous. However, we also recognised that CPs need 
to have sufficient notice of wholesale price changes so they can adjust their own 
offerings in a timely manner. Taking account also of contractual notice periods in 
retail contracts, we have concluded that 56 days would be appropriate. 

• Although in the February 2013 consultation we proposed that regulatory notice 
periods might be relaxed somewhat in order to allow the new FTRs to be 
effective from 1 October 2013, we now believe that it is appropriate to allow the 
new FTRs to work through the contractual chain in the ordinary manner, given 
the relative size of the change to both FTRs and call origination rates we are 
imposing.    

• While from 1 October 2013, the new 56 day notice period might enable the new 
rates for wholesale call termination and wholesale call origination to be effective 
from 1 December 2013, the reduction in FTRs (and increase in wholesale call 
origination rates) is larger than anticipated in the February 2013 consultation. It 
also starts from a rate which is currently one of the lowest in the EU and will 
move to a LRIC level which is likely to be the lowest in Europe.619  

• We also recognise that our final decision is unlikely to be published until late 
September 2013 which may not provide sufficient time for BT to finalise its new 
rates and notify them in time to take effect on 1 December 2013. (The process of 
setting rates will include undertaking the necessary internal analysis and going 
through internal governance for the changes that will need to be made in FTRs, 
call origination rates and, if necessary, charges for downstream services.) As 
billing cycles generally run from the start of each month, this would mean that, 
practically, 1 January 2014 is the earliest that new rates could be accommodated.  

• Further, because our fair and reasonable guidance on FTRs presumes all CPs 
will meet their obligations by setting rates that are symmetrical to the benchmark 
LRIC rate applied to BT, each of the approximately 170 CPs that provide 
wholesale call termination services will also need to consider their rates based on 
those notified by BT. 

• There are certain CPs affected by the new regulated rates with very different 
business models from those of typical fixed CPs providing both retail call 
origination and wholesale call termination. In particular, we are aware that some 

                                                 
619 The latest BEREC termination rates benchmark snapshot (January 2013) shows the UK with an 
FTR (0.28 euro cents for “layer 1”) considerably lower than the European average (0.5 euro cents). Of 
the 34 countries listed only 5 had lower rates – Denmark, Sweden, Greece, Italy and France – 
although we note that the analysis excludes the lower rated weekend calls in the UK (which would 
further lower the UK rate reported). 
http://berec.europa.eu/eng/document_register/subject_matter/berec/reports/1279-termination-rates-
benchmark-snapshot-as-of-july-2012-integrated-report-on-mobile-termination-rates-amp-sms-
termination-rates As far as we are aware, since the BEREC report, only Malta and Ireland have 
moved to LRIC FTRs, although the rates in question would be above the LRIC-based cap for the UK 
from 1 January 2014. 

http://berec.europa.eu/eng/document_register/subject_matter/berec/reports/1279-termination-rates-benchmark-snapshot-as-of-july-2012-integrated-report-on-mobile-termination-rates-amp-sms-termination-rates
http://berec.europa.eu/eng/document_register/subject_matter/berec/reports/1279-termination-rates-benchmark-snapshot-as-of-july-2012-integrated-report-on-mobile-termination-rates-amp-sms-termination-rates
http://berec.europa.eu/eng/document_register/subject_matter/berec/reports/1279-termination-rates-benchmark-snapshot-as-of-july-2012-integrated-report-on-mobile-termination-rates-amp-sms-termination-rates
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CPs provide value added inbound call management services to large users (e.g. 
businesses, government agencies, etc) and we understand that the contracts 
covering these services will often deal exclusively with inbound calls and not 
outbound calls (so there is no offsetting benefit from LRIC FTRs paid to other 
CPs). Companies providing such inbound call management services are 
therefore likely to need to make significant adjustments to their businesses in 
light of the reduction in FTRs. An effective date for the new rates of 1 January 
2014 provides a short period for these CPs to commence any necessary 
negotiations with their customers and/or begin to change their business models. 
We note that this period will now be slightly longer than the period proposed in 
our February 2013 consultation (which would have been six weeks). 

• Nevertheless, we are not convinced that it would be appropriate to delay the date 
when the new rates become effective beyond 1 January 2014 until such time as 
these alternative CPs might have progressed negotiations and/or business 
changes to an advanced stage (or indeed completion). Doing so would delay the 
benefits that arise from setting FTRs at LRIC.620  

• We have assessed the impact of the changes in FTRs and wholesale call 
origination rates on the NTS value chain. In light of this analysis, we do not 
consider that the effects in the NTS value chain give rise to particular concerns 
that would otherwise cause us to delay the date at which we propose to set FTRs 
at LRIC (and wholesale call origination rates at the new LRIC+ levels). 

• Although some CPs raised concerns that our proposals could increase the level 
of nuisance calls, we do not consider that we have received compelling evidence 
that a reduction in FTRs will lead to an increase in such calls. In any case, we 
currently have a programme of work in place to deal with nuisance calls and do 
not believe that it would be appropriate to use remedies designed to address the 
problem of market power in termination to try and steer policy outcomes in 
another area.  

11.14 In conclusion, considering the benefits to competition and ultimately to consumers, 
but also recognising the commercial and practical implications of notice periods, and 
the associated impact on certain CPs, we consider that we should move to FTRs at 
LRIC and wholesale call origination at the new LRIC+ rates from 1 January 2014.  

Period from 1 October 2013 to 31 December 2013 

11.15 In the period 1 October 2013 to 31 December 2013, we have concluded that the rate 
for each service in the call termination basket should be no higher than the rate 
prevailing on 30 September 2013.  

11.16 In the period 1 October 2013 to 31 December 2013, we have also concluded that the 
rate for each service in the wholesale call origination basket should be no higher than 
the rate prevailing on 30 September 2013. 

11.17 In Annex 6 we explain that in previous NCCs, administrative costs have been 
recovered via BT’s separate Product Management, Policy and Planning (PPP) per 
minute charge. We also explain that in this NCC we have decided to recover 

                                                 
620 We also note that CPs which are net purchasers of wholesale call termination will gain from FTRs 
at LRIC, as will those introducing new services or tariffs in response to lower FTRs. For example, two 
CPs [] have already indicated that they intend to launch new services as a result of our consultation 
proposal to cap FTRs at LRIC from 1 October 2013. 
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administrative costs through wholesale call origination rates (with the exception of 
some specific PPP costs that have been identified as incremental to call termination 
and will therefore be included in the FTR).  

11.18 During the period 1 October 2013 to 31 December 2013, wholesale call origination 
rates, FTRs and PPP rates will continue to be separately controlled. Therefore, we 
have decided that during this period the rate for each service in the PPP basket 
should be no higher than the rate prevailing on 30 September 2013.621  

Charge control design 

Proposals in the February 2013 consultation 

11.19 In the February 2013 consultation we made a number of proposals relating to charge 
control design, namely: 

• Basket design - We proposed to create separate baskets for the charge controls 
for wholesale call origination, wholesale call termination and interconnect circuits, 
due to differences in competitive conditions relating to wholesale call origination 
and wholesale call termination and due to differences in the structure of charges 
for interconnect circuits (connections and rentals as opposed to per minute 
charges). As outlined in Section 5, we also proposed to set a cap on the NTS 
retail uplift as a separate basket and maintain the current separate control on the 
PRS Bad Debt surcharge as part of NTS transitional arrangements and until the 
new NTS regime is implemented. 

• Time-of-day pricing – We proposed to maintain a weighted average cap on 
wholesale call origination and wholesale call termination, taking into account 
differences in charges at different times of day (the ‘network tariff gradient’).622 
We explained that we believed this was preferable to a flat rate cap because it 
would allow BT to manage voice traffic on its network by applying peak load 
pricing. We acknowledged that a flat-rate cap would potentially simplify 
compliance, but we did not consider that this was a strong enough reason for 
depriving BT of some ability to manage network usage. We also explained that 
our proposed changes to the way in which price changes were treated in the 
charge control would avoid there being abuse of the weighted average cap. 

• Wholesale call origination with and without operator assistance (OA) – We 
proposed to include wholesale call origination with OA within the wider call 
origination basket, as we found that the competitive conditions of wholesale call 
origination with OA were not substantively different from those for the service 
excluding OA. 

• Sub-caps for interconnect circuits – We proposed to use sub-caps, rather than 
cost orientation remedies for the interconnect circuit basket in order to protect 
interconnecting CPs from the risk of significant price increases on individual 

                                                 
621 In reaching this conclusion we have considered the following: first, cost analysis suggests that PPP 
costs have been reducing since 2010 and that prices are close to or the same as unit FAC; second, 
given the short time frame, this is a straightforward and proportionate approach; third, it is consistent 
with our approach used for FTRs and wholesale call origination rates from 1 October 2013 to 31 
December 2013. 
622 BT Wholesale, BT’s Network Tariff Gradient, 
https://www.btwholesale.com/shared/document/CPL/RHS/timeofday.doc 
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services. Our approach took into account three factors: (i) the current level of 
charges, (ii) regulatory certainty and (iii) our approach in similar charge controls. 

• Prior year revenue weights – We proposed to adopt prior year revenue weights 
when testing compliance with the charge control, as opposed to current year 
revenue weights, since this would make BT’s task of complying with the charge 
control less complex and we did not consider that there was a material risk of 
abuse. 

• Multiple price changes during a year – We proposed to modify certain 
technical aspects of the charge control formula that was used for the 2009 NCC 
and which relate to the treatment of price changes during a particular year in 
order to provide further clarity regarding how compliance would be assessed and 
to make the charge control more robust against potential gaming. 

• Carry-over provisions – We proposed to continue to apply symmetric carry-over 
provisions, so that a given percentage over-charge relative to the cap is treated 
the same as the corresponding percentage pricing below the cap. 

• Inflation index – We proposed to use the RPI All Items index (rounded to 1 
decimal place) as the relevant inflation index within the charge control formula, as 
this was consistent with the inflation index used for deflating the nominal costs in 
the charge control model. 

• Rounding – We proposed to round charges to three decimal places for 
wholesale call origination, wholesale call termination and the NTS retail uplift, 
since this is the extent of rounding reported in the RFS and also the number of 
decimal places we proposed to use for rounding our cost model outputs. For 
interconnect circuits we proposed rounding charges to the nearest penny, since 
prices are charged to the nearest penny. We proposed that values of X should be 
specified to 1 decimal place, which would be consistent with the definition of the 
percentage change in RPI as reported by the ONS. 

• External charges and revenues – We proposed that the charge control should 
only be measured in relation to external charges and revenues, since the aim of 
the NCC was to mitigate the risks of BT engaging in overcharging other CPs 
seeking access to BT’s network. 

Stakeholder responses to the February 2013 consultation 

Basket design 

11.20 We did not receive any objections to our proposal to establish separate baskets for 
wholesale call termination; wholesale call origination; and interconnect services. 

11.21 Stakeholder responses to our proposals to set a cap on the NTS retail uplift and 
maintain the current cap on the PRS Bad Debt surcharge until the new NTS regime 
is implemented are provided in Section 5 (paragraphs 5.272 - 5.274). 

Time-of-day pricing 

11.22 Of the six stakeholders that responded to our proposals on time-of-day pricing, three 
supported our proposals and three opposed them. 



Review of the fixed narrowband services markets 
 

285 

11.23 []623 stated that it had no substantive comment to make, but noted that it preferred 
the regulatory certainty brought by consistency and continuity. 

11.24 BT supported our proposals to retain a weighted average cap for time of day pricing. 
It argued that it remains desirable to reduce peak loads on the voice network. It also 
believed that the elimination of time of day rates would disrupt business models and 
call packages that had developed around the different calling patterns of business 
users (predominantly day time rates) and consumers (evening and weekend rates) 
and would lead to unnecessary transition costs. With regard to “flip-flopping”, it noted 
that this had not been an issue for fixed termination rates and did not believe that it 
would be a risk in the future either, due to notice period requirements and complex 
billing systems, which would make frequent price changes impractical.624 

11.25 TalkTalk stated that it did not have any specific comments, but believed the 
proposals were reasonable, assuming that they did not allow for any gaming by BT 
that might create competitive distortions in other markets.625 

11.26 EE626 and H3G627 argued that it would be simpler and would ensure consistency 
between the mobile and fixed sectors if a flat rate cap was used to regulate FTRs, 
similar to the approach adopted for regulating MTRs.  

11.27 Verizon628 also suggested that a flat rate cap would ensure consistency with the 
approach adopted for regulating MTRs. It also argued that moving to a flat rate cap 
would address any potential for discrimination against business only CPs and the 
business sector in general. 

11.28 Vodafone also opposed our proposals to allow a weighted average cap according to 
time of day pricing. It argued that the network tariff gradient is, de facto, linked to BT 
Retail’s pricing, consequently that one of Vodafone’s main cost items is driven by a 
competitor’s retail pricing policy. It saw this as damaging to competition. 

11.29 Vodafone stated that the network tariff gradient had not varied in over a decade, 
whereas in its view it was inconceivable that the split of daytime, evening and 
weekend traffic had not varied over this time. It also suggested that it was 
“suspicious”, despite Ofcom audits, about whether BT was on average recovering 
more than the 24 hour regulated rate on call termination. 

11.30 Vodafone stated that it (and its acquired CPs) had been disadvantaged by the 
current regime. It estimated that it paid [] per year more in FTRs than it would do 
under a 24 hour regime (i.e. a flat rate cap). In addition, it estimated that it paid [] 
more for call origination than it would do under a 24 hour regime (i.e. flat cap rate). 

11.31 Vodafone also considered the differences between the time-of-day rates are so small 
that these are unlikely to influence customers’ calling decisions when reflected in 
retail charges. 

11.32 Vodafone also argued that our modelling, based on data we obtained through our 
formal powers, suggests that an efficient network would have a network busy hour 

                                                 
623 [] response to February 2013 consultation, question 11.3 
624 BT response to February 2013 consultation, paragraph 11.87 
625 TalkTalk response to February 2013 consultation, question 11.3 
626 EE response to February 2013 consultation, page 14 
627 H3G response to February 2013 consultation, page 13 
628 Verizon response to February 2013 consultation, page 1 
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which falls in the evening period, even if it was true that the voice network busy hour 
falls during the daytime. 

11.33 Vodafone argued that if time-of-day pricing was to continue, it believed that more 
rigorous tests were needed to ensure compliance with the price control. It called for 
us to review the BT network tariff gradient to check that it meets the objectives of the 
NCC and then audit its application on an annual basis, with the results being 
published.629 

Wholesale call origination with and without Operator Assistance (OA) 

11.34 We did not receive any objections to our proposals to include wholesale call 
origination with OA within the wider call origination basket. 

Sub-caps for interconnect services 

11.35 In the February 2013 consultation, we proposed to set sub-caps of RPI+10% on 
services within the ISB. 

11.36 H3G agreed with Ofcom that the use of sub-caps was “clearly preferable” to a cost 
orientation obligation. However, Vodafone630 argued that there was a continued need 
to maintain a cost orientation remedy where the end pricing is still derived from BT’s 
cost base, such as in the case of interconnect specific services. It did not believe that 
any form of charge control or protective sub caps was an adequate substitute (for a 
cost orientation requirement) and urged Ofcom to retain a basis of charges condition 
on these services. 

11.37 Stakeholder responses to our proposed charge controls (including sub-caps) for 
interconnect services are discussed further in Annex 6.  

Prior year revenue weights 

11.38 We did not receive any objections to our proposal to use prior year revenue weights 
for testing compliance against BT’s charge control obligations.  

Multiple price changes during a year 

11.39 We did not receive any objections to the proposed modification to certain technical 
aspects of the charge control formula that was used for the 2009 NCC relating to the 
treatment of price changes during a particular year. 

Carry-over provisions 

11.40 We did not receive any objections to the proposed carry-over provisions in the NCC 
formula. 

Inflation index 

11.41 We did not receive any objections to our proposal to use the RPI all items index 
rounded to one decimal place as the inflation index in the NCC. 

                                                 
629 Vodafone response to February 2013 consultation, pages 50-52 
630 Vodafone response to February 2013 Consultation, page 46 
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11.42 In response to the February 2013 consultation, EE agreed with our continued use of 
the RPI. EE believed that the index is well understood and ensures stability and 
regulatory consistency. EE also noted that RPI is used widely by other economic 
regulators. EE considered that changing the inflation index used in charge controls 
could have wide reaching ramifications which need to be carefully considered. EE 
argued that these considerations went beyond the scope of a single charge 
control.631 

11.43 [] noted that it had previously discussed the use of the RPI and CPI with Ofcom. 
However, it had no substantive comment on our proposal in the February 2013 
consultation, it instead preferred the regulatory certainty that consistency and 
continuity brings.632  

Rounding 

11.44 BT argued that call origination and termination prices should continue to be rounded 
to four decimal places on a ppm basis. This is because an additional decimal place is 
needed to ensure price changes can be made with sufficient precision to closely 
match the price change required by the charge control.  

11.45 BT considered that it would be difficult to implement with sufficient accuracy the 
required percentage change to prices if prices are rounded to three decimal 
places.633  

11.46 BT noted that the ppm prices are multiplied by very large numbers (hundreds of 
millions of minutes if not billions of minutes), therefore the value of each 0.0001ppm 
will be significant in terms of the overall charges. It is therefore reasonable that the 
rounding of wholesale call origination and termination should continue to be to four 
decimal places.  

11.47 BT agreed with Ofcom’s proposal that interconnect circuit prices should be rounded 
to the nearest penny.  

External charges and revenues 

11.48 We did not receive any objections to the proposal that the charge control should be 
measured in relation to external charges and revenues only.  

Our analysis and conclusions 

Basket design 

11.49 In general if services face different competitive constraints and they are included in 
the same charge control basket, there is a risk that the SMP operator would have an 
incentive to concentrate price cuts on the most competitive services and offset these 

                                                 
631 EE response to the February 2013 consultation, page 22 
632 [] response to the February 2013 consultation, pages 22 to 23 
633 BT explained that this is because the minimum price change would become 0.001ppm and this 
figure is a high percentage of the base price level. For call origination with a price level of 0.25ppm 
the minimum price change of 0.001ppm is worth 0.4%. From 2013/14 the proposed call termination 
price of 0.04ppm means the minimum price increment would be worth 2.5%. A four decimal place 
rounding would make the minimum price change a factor of ten times smaller, giving increments of 
0.04% and 0.25%. This will make compliance with the charge control to the nearest 0.1% significantly 
more practical to implement when setting prices. 
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by price increases for the least competitive services, which could adversely affect 
retail competition. 

11.50 Although both wholesale call termination and wholesale call origination services use 
similar network elements, we consider that they face different competitive conditions 
and therefore should be in separate charge control baskets. Moreover, we have 
concluded that wholesale call termination should be regulated on the basis of LRIC 
and wholesale call origination on the basis of LRIC+ and therefore separate baskets 
for wholesale call termination and wholesale call origination are necessary. 

11.51 While the competitive conditions relating to wholesale call origination and wholesale 
call termination will shape the nature of competition for interconnect circuits (since 
interconnect circuits are tied to the purchase of wholesale call origination and/or 
termination from the supplying CP), the same physical circuit can, and often is, used 
to support both call origination and call termination. Moreover, interconnect circuits 
are charged for on the basis of connections and rentals, whereas wholesale call 
origination and wholesale call termination are charged for on a per minute basis. 
Therefore, we have decided not to cap interconnect circuits in either the call 
origination or the cal termination baskets, but instead to maintain a separate basket. 

11.52 As discussed in Section 5 (paragraphs 5.428 - 5.440), we have decided to set an RPI 
cap on the NTS retail uplift as a separate basket and maintain the current control on 
the PRS Bad Debt surcharge as part of NTS transitional arrangements and until the 
new NTS regime is implemented.  

Time-of-day pricing   

11.53 We acknowledge the point made by EE and H3G that a charge control based on a 
flat rate cap, as used in relation to MTRs, would be simpler than that based on time- 
of-day pricing. However, as explained in the February 2013 consultation, although a 
flat rate cap would mean that measuring compliance would be simplified, we do not 
consider that this is a strong enough reason for depriving BT of the ability to manage 
network usage, through the network tariff gradient. 

11.54 EE and H3G argued that a flat rate cap would also ensure consistency with the 
charge control for MTRs. We acknowledge this point. However, in relation to MTRs, 
the flat rate cap was imposed to mitigate the risk of ‘flip-flopping’ that had been 
prevalent. In relation to wholesale call termination and wholesale call origination, 
there has not been evidence of ‘flip-flopping’ under the existing controls and therefore 
we do not consider the imposition of a flat rate cap is necessary. In addition, our 
basket design which now explicitly allows for multiple price changes, is such that the 
risks of ‘flip-flopping’ of the form experienced in the previous caps on MTRs will be 
avoided. In the light of this, we do not consider that this difference between the 
design of the control for MTRs and fixed wholesale call charges should be an over-
riding concern.  

11.55 Vodafone raised concerns about the network tariff gradient being linked to BT’s 
Retail pricing. An aim of BT’s network tariff gradient is to act as a proxy for peak-load 
pricing and aims to reflect the demand placed on its network. Therefore, at times of 
(relatively) high network demand the gradient serves to increase the wholesale price 
which, in turn, flows through to retail prices. We see this pricing flexibility as a 
reasonable way to achieve efficient network usage and we consider that BT is likely 
to be better placed than us to set prices to manage efficient network usage (subject 
to meeting the overall cap). 
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11.56 Vodafone is correct that BT’s network tariff gradient is derived from BT’s retail 
volumes and prices. Although we recognise that BT’s retail traffic volumes will be 
less than 100% of BT’s wholesale call volumes, BT’s retail traffic volumes will have a 
significant influence on BT’s network usage.634 In principle, if BT’s retail pricing profile 
is used to shape its wholesale charging profile, this also ensure that CPs wishing to 
compete against BT’s downstream prices will be able to earn a comparable margin in 
competing against those downstream prices. However, where retail prices are 
increasingly sold on a bundled basis (or at least aggregated across different 
day/evening/weekend periods), we recognise that mapping a retail tariff gradient to 
wholesale charges levied on a per minute basis across different periods is more 
complicated. Nevertheless, while there may be limitations in the way the network 
tariff gradient is currently applied, we consider that the principles behind it remain 
valid. Therefore, the controls we have put in place allow pricing flexibility in order to 
achieve efficient network usage (subject to BT not charging more than the cap across 
all charging periods in the baskets), but we are not prescribing the precise means by 
which this is implemented, preferring to leave this to BT to determine (subject to its 
SMP obligations and compliance with competition law).   

11.57 Vodafone makes reference to the negative financial impact it suffers as a result of the 
network tariff gradient. Verizon make similar claims regarding the potential 
discrimination against business only CPs from the application of the network tariff 
gradient. However, we consider that the financial impact on Vodafone (and similarly 
to Verizon, to the extent that it may suffer a financial impact) is a result of its 
particular traffic patterns across the time of day and had we imposed a 24 hour flat-
cap, other CPs would have been likely to have raised concerns regarding the 
financial impact as a result of their individual traffic profiles.  

11.58 Vodafone questioned whether the small differences between wholesale call charges 
at different times of the day could actually influence customers’ calling decisions. We 
acknowledge that wholesale call charges will often make up a small proportion of 
retail prices (particularly when FTRs are set at LRIC). However, these charges will 
matter more for wholesale end-to-end calls. Moreover, in so far as FTRs do 
contribute to downstream prices, they will influence calling decisions at the margin 
and play some role in affecting traffic on the network and hence capacity utilisation. 

11.59 Vodafone highlights that the network busy hour in Ofcom’s NGN model is in the 
evening period and suggests that this should mean that wholesale rates are highest 
at this time. Our cost model is based on a hypothetical NGN operator supplying voice 
and data services over a single network and the busy hour is driven by the data 
traffic. However, there are voice specific elements in the network (such as call 
servers) where costs are not driven by data traffic, and the busy hour for these 
elements will be different to the network busy hour (because the peak hour for voice 
traffic does not occur at the same time as the overall network busy hour). In addition, 
BT maintains separate networks for voice and data services. Therefore, the network 
busy hour in our model will not be the same as the network busy hour for BT’s voice 
network and therefore the appropriate gradient of wholesale call charges, to manage 
voice traffic, is likely to be different. 

                                                 
634 For example, in the financial year to March 2013, BT’s internal sales across call origination and call 
termination were 57% of total sales (derived from Section 8.1 of BT’s Regulatory Financial 
Statements): 
http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/2013/CurrentCostFin
ancialStatements2013.pdf)   

http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/2013/CurrentCostFinancialStatements2013.pdf
http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/2013/CurrentCostFinancialStatements2013.pdf
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11.60 Vodafone was concerned that BT might have been able to charge above what was 
allowed by the call termination charge control as a result of its time of day pricing. 
Ofcom monitors compliance annually using data submitted by BT for that purpose. 
Ofcom has no evidence that BT has over-charged in relation to wholesale call 
termination. We will continue to measure compliance with the charge controls to 
ensure it is not the case in the future. However, we do not propose specific rules 
restricting how BT sets its network tariff gradient, other than by the constraint 
imposed by the basket level cap on call termination. 

11.61 In summary, we have decided to maintain the current flexibility and permit time of day 
pricing in relation to the wholesale call termination and wholesale call origination 
baskets. 

Wholesale call origination with and without Operator Assistance (OA) 

11.62 We have concluded that the competitive conditions of wholesale call origination with 
OA are not substantively different from those for the service excluding OA. Therefore 
we will include wholesale call origination with operator assistance within the wider 
call origination basket. 

Sub-caps for interconnect circuits 

11.63 Our analysis supporting our conclusions for sub caps is covered in Annex 6. We 
have decided to slightly change the sub-cap proposed in the February 2013 
consultation. Rather than allowing individual charges to rise by up to 10% in real 
terms (i.e. RPI+10%), we now propose a cap on individual charges of 10% in 
nominal terms. 

Prior year revenue weights 

11.64 We have generally preferred to adopt prior year revenue weighting within charge 
controls and we adopted this approach for the 2009 NCC. Since prior year weighting 
relies on information that is already known, this makes BT’s task of complying with 
the charge control less complex since it is always able to calculate compliance ex-
ante (i.e. at the time of setting new rates it can in principle consider the implications 
for compliance with certainty).635 

11.65 We will use prior financial year revenue weights when testing compliance with the 
charge control. This maintains the approach used in the 2009 NCC formula and is 
consistent with our approach in other charge controls. 

Multiple price changes during a year 

11.66 We consider that BT should have the flexibility to make multiple price changes in 
respect of a particular service (subject to meeting its other regulatory obligations). 
We have decided to modify certain technical aspects of the charge control formula 
that was used for the 2009 NCC. These are intended to provide further clarity 
regarding how compliance with the control will be measured and make the control 

                                                 
635 The risk of using prior year weightings in a basket is when the relative volumes of services within a 
basket changes substantially and in a predictable way. This would potentially allow BT to game the 
control and earn additional revenue. However, we do not consider that this is a material risk within our 
NCC baskets, since each basket does not contain a large variety of different types of service and, in 
the case of interconnect circuits we are imposing sub-caps. 
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more robust against potential gaming that could have arisen under the existing 
formula.  

11.67 Therefore, as proposed in the February 2013 consultation636, we have decided to: 

• Weight service prices to reflect the proportion of the year during which they were 
in effect. A similar approach is applicable under the current NCC formula, 
although we have sought to clarify how multiple price changes would be 
aggregated. 

• Evaluate price changes for each service in relation to the weighted average 
charge that applied during the prior year for that service, rather than based on the 
price on the last day of the prior control year.  

11.68 During the first control year (October 2013 to September 2014) each of the FTR and 
call origination rate caps will be set by reference to two different levels each 
corresponding to different periods in that year (see paragraphs 11.15 to 11.18). 

11.69 We have decided that compliance for the period from1 October 2013 to 31 December 
2013 for wholesale call origination, wholesale call termination should be based on 
ensuring that prices do not exceed current levels. We have decided to define the cap 
and monitor compliance for the rest of the year (from 1 January 2014 to 30 
September 2014) on a standalone basis. That is, we will not aggregate charges from 
the first part of the year with those in the second part of the year. For all subsequent 
years, the charge control is defined (and compliance thereto will be monitored) using 
the full control year. 

Carry-over provisions 

11.70 We believe that symmetrical (i.e. symmetrical with respect to whether the control is 
exceeded or whether BT charges below the cap) carry-forward provisions remain 
appropriate.  

11.71 We have decided to modify the carry forward provision used in the current NCC to 
remove an interpretation risk that could have allowed greater price increases than 
intended under the control. 

11.72 Although the carry-over provision proposed in our February 2013 consultation would 
return charges in the relevant period to the compliant level determined by the charge 
control (in the event that BT charged in excess of the cap in the prior year), it would 
not recover the excess revenue earned by BT from charging in excess of the cap in a 
prior year. This raises a potential risk that BT could earn excess revenues over the 
course of the next charge control period and that other CPs (and ultimately 
consumers) face higher prices than intended under the NCC. We consider that this 
risk should be addressed. 

11.73 Therefore, we have decided to require BT to make repayments to other affected CPs 
(as soon as is reasonably practicable), in the event that it charges in excess of the 

                                                 
636 February 2013 consultation, paragraph 11.105 to 11.108 
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cap in any given year.637 We have therefore included this provision in the charge 
control condition.638   

Inflation index 

11.74 In the February 2013 consultation, we proposed to use percentage changes in the 
RPI (all items) (rounded to 1 decimal place) in both the specification of the NCC 
formula and the NCC model. We preferred to use RPI due to the regulatory 
precedence and familiarity for CPs.  

11.75 We noted that the ONS had recently made announcements on the way RPI is 
calculated and had decided that it would start calculating a new measure of inflation 
to be known as RPIJ. 

11.76 Since the publication of the February 2013 consultation, Ofcom has published the 
consultation for the next WLR/LLU charge control (the July 2013 WLR/LLU 
consultation).639 In light of the ONS’s findings, this consultation has considered in 
detail which inflation index should be used for indexing those charge controls. The 
July 2013 WLR/LLU consultation has proposed to use the Consumer Price Index 
(CPI) for the indexation of those controls. 

11.77 We have considered whether we should also switch to using the CPI for the NCC 
rather than the RPI. We note that the proposals for the WLR/LLU charge control are 
subject to consultation only and no final decision has yet been made on which 
inflation index to use. We also note that the July 2013 WLR/LLU consultation found 
that switching between RPI and CPI for indexing the controls made no difference to 
the expected end of period charges.640 We also note that in response to the February 
2013 consultation, no stakeholder disagreed with our use of the RPI.  

11.78 In light of the above, we do not believe that it would be appropriate for us to switch 
from using the RPI to an alternative index.  

11.79 However, we note that if we were to set the indexation of the caps to CPI, the end of 
period nominal charges would be the same i.e. the calculated X would be set lower in 
absolute terms in order to offset a move to CPI (because percentage changes in CPI 
are forecast to be lower than forecast changes in RPI over the control period).641   

                                                 
637 BT could comply with this obligation by, for example, issuing credit notes. 
638 We also considered modifying the ‘carry-over’ formula to recover any excess revenue earned in 
the prior year in the relevant year. However, we saw a number of disadvantages to this approach, so 
have decided not to implement it. These include: first, an overcharge in the final year would not be 
addressed unless a repayment clause was added in any case; second, it could result in prices 
charged in the relevant period being misaligned with those intended by our charge control (for 
example, in the case of FTRs, charges in the relevant year could be required to be below LRIC if 
there was an overcharge in the prior year); third, it would add further complexity to the carry-over 
formula;  fourth, repayments would be scaled by current year volumes, not prior year volumes (unless 
significant additional complexity was introduced to the formula), so those purchasing less in the prior 
year than the current year would be compensated more than required and those purchasing less 
would be under-compensated).  
639 Fixed access market reviews: Approach to setting LLU and WLR charge controls, 11 July 2013 
http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/   
640 Fixed access market reviews: Approach to setting LLU and WLR charge controls, 11 July 2013 
(Section 3 and Section 7) http://stakeholders.ofcom.org.uk/binaries/consultations/llu-wlr-cc-
13/summary/LLU_WLR_CC_2014.pdf  
641 It is possible to calculate the X (including the geometric conversion) for a CPI cap by converting 
the real price change imbedded in the RPI cap known as “Y” (i.e. the RPI cap X value (-87.3%) before 

http://stakeholders.ofcom.org.uk/consultations/llu-wlr-cc-13/
http://stakeholders.ofcom.org.uk/binaries/consultations/llu-wlr-cc-13/summary/LLU_WLR_CC_2014.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/llu-wlr-cc-13/summary/LLU_WLR_CC_2014.pdf
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11.80 We have therefore decided to continue to use the RPI (rounded to 1 decimal place) 
for setting the NCC over the period to 30 September 2016. 

Rounding 

11.81 We accept BT’s argument in favour of rounding the charges of wholesale call 
termination and wholesale call origination to four decimal places for the purposes of 
measuring compliance with its charge control obligations.  

11.82 We note that BT’s wholesale call charges (pence per minute) are published to four 
decimal places and therefore consider it appropriate that the same number of 
decimal places is used for measuring compliance with the charge control.642 643 

11.83 In the February 2013 consultation, we proposed to round the charges for wholesale 
call termination, wholesale call origination and the NTS retail uplift to three decimal 
places noting that this was the extent of rounding in BT’s RFS and our cost 
modelling. However, we do not believe that the rounding of wholesale call charges 
used in measuring compliance with BT’s charge control obligations needs to match 
the rounding used in our cost model (or that published in BT’s RFS). Therefore, the 
outputs of our cost model will continue to be rounded to three decimal places.  

11.84 We have concluded that values of X in the charge control formula are specified to 
one decimal place. This is consistent with the definition of the percentage change in 
RPI as reported by the ONS.  

External charges and revenues 

11.85 The aim of the NCC is to address the detriment from BT exploiting its SMP and over 
charging other CPs. Therefore, we have decided to define the baskets and measure 
compliance with the NCC by reference to external charges only. 

11.86 In practical terms this doesn’t represent a change from the current arrangements. 
This is because BT’s no undue discrimination obligation means that BT’s internal 
charges for each service within the charge control should be the same as the 
corresponding published external charges. Second,, we have decided to continue to 
use total revenues (both internal and external), rather than external revenues, as the 
prior year weighting within the charge control formula.  

11.87 We have continued with using total revenue weighting since BT has freedom in how 
it sets is prices for different services within the baskets and will do so in order to 
maximise its revenues given the total usage of its network, not just external usage. If 
service weighting was based only on external revenues, BT could have an incentive 
to skew its pricing to recover more than was envisaged when the cap was set. 

                                                                                                                                                     
making the geometric adjustment). The X-value for a CPI cap is given by (RPI-CPI)+Y*(1+RPI). For 
Year 1 the Y value for wholesale call termination = -84.47%. Using this value gives a CPI X-value = 
(3.3%-2.8%)+(-84.47%)*(1+3.3%)=-86.8%. The nominal charge in the first year will then be 
=0.219*(1+3.3%-87.3%)=0.035ppm under an RPI cap and 0.219*(1+2.8%-86.8%)=0.035ppm under a 
CPI cap. 
642 We also consider it appropriate to round the retail NTS uplift charges (pence per minute) to four 
decimal places since these charges are also published to four decimal places. 
643 We have also concluded that interconnect circuit charges should be rounded to the nearest penny 
for measuring compliance with the ISB charge control. 
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Summary of charge controls  

11.88 A summary of the charge controls is as follows: 

Table 11.1 – Values of X and maximum charges in year 1644 

    2012/13 2013/14645 2014/15 2015/16 

    Actual Forecast Forecast Forecast 

    Real Real Real Real 
Termination           

      
 

ppm cap 
Value of X in the 
RPI+X formula 

0.219 0.034 0.033 0.032 

 NA -87.3% -3.0% -3.1% 

Origination           

      
 

ppm cap 
Value of X in the 
RPI+X formula 

0.245 0.400 0.386 0.372 

 NA 65.4% -3.6% -3.7% 

ISB646             

      

 Cap  
0%  

+10% subcap 
0%  

+10% subcap 
0%  

+10% subcap 
NTS retail uplift         

 
Value of X in the 
RPI+X formula  RPI-0 RPI-0 RPI-0 

 
 

 

 

 

                                                 
644 ppm real values are in 2012/13 prices. 
645 For 2013/14 these rates will apply from 1 January 2014. Prior to this date, all rates will be frozen at 
their current level. 
646 These are the controlling percentages, i.e. the charge control formula is not index linked. 
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Annex 1 

1 Proposals for SMP conditions excluding 
charge controls 
NOTIFICATION OF PROPOSALS FOR EU CONSULTATION UNDER SECTIONS 48B 
AND 80B OF THE COMMUNICATIONS ACT 2003 
 
Proposals for identifying markets, making market power determinations and setting 
SMP services conditions in relation to BT, KCOM and specified communications 
providers providing termination services under section 45 of the Communications Act 
2003  
 
Background 

1. On 15 September 2009, Ofcom published the regulatory statements Fixed Narrowband 
Retail Services Markets – Identification of markets and determination of market power647 
(the “2009 Retail Review Statement”), Review of the fixed narrowband services 
wholesale markets – Statement on the markets, market power determinations and 
remedies including further consultation648 (the “2009 Wholesale Review Statement”), and 
Review of BT’s Network Charge Controls – Explanatory Statement and Notification of 
decisions on charge controls in wholesale narrowband markets.649 

2. On 5 February 2010, Ofcom published a further regulatory statement, Review of the 
fixed narrowband services wholesale markets – Further statement on wholesale transit 
markets and remedies in the wholesale call termination market650 (the “2010 Wholesale 
Review Statement”). On 20 July 2011, Ofcom published the statement, Wholesale 
charges for Number Translation Services and Premium Rate Services – NTS Retail 
Uplift charge control and PRS Bad Debt Surcharge.651 

3. In the statements identified in paragraphs 1 and 2 (collectively referred to as the “2009 
Review Statements”), Ofcom identified markets, made market power determinations and 
set significant market power (“SMP”) conditions in relation to certain fixed narrowband 
markets. Such SMP conditions included a charge control for certain services, which is 
due to expire on 30 September 2013. 

4. In 2012, Ofcom commenced its latest review of fixed narrowband services. On 17 May 
2012, Ofcom began its consultation process with stakeholders by publishing a 

                                                 
647 Available at 
http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/statement/statement.pdf  
648 Available at 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf  
649 Available at 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nccstatement.pdf   
650 Available at 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/state
ment.pdf  
651 Available at http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-
uplift/statement/NTSRU_statement.pdf   

http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nccstatement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nts-retail-uplift/statement/NTSRU_statement.pdf
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consultation document entitled Fixed Narrowband Market Review and Network Charge 
Control – Call for Inputs (the “May 2012 consultation”).652 

5. On 28 September 2012, Ofcom published a further consultation document entitled 
Narrowband Market Review – Consultation on possible approaches to cost modelling for 
the Network Charge Control for the period 2013-2016 (the “September 2012 
consultation”)653, which consulted on the general approach Ofcom should take to a new 
network charge control if Ofcom were to find SMP in any fixed narrowband services 
markets, and a charge control would be a necessary remedy. 

6. On 5 February 2013, Ofcom published a further consultation document entitled Review 
of the fixed narrowband services markets - Consultation on the proposed markets, 
market power determinations and remedies (the “February 2013 consultation”)654, 
consulting on proposals to identify markets, make market power determinations and set 
SMP services conditions. At Annexes 6, 7 and 8 to that document, Ofcom published 
notifications under sections 48A and 80A of the Act, which notifications set out for 
domestic consultation its proposals for market identifications, market power 
determinations and SMP conditions to be applied to BT, KCOM and specified 
communications providers providing termination services. Ofcom invited responses by 2 
April 2013. 

7. A copy of the February 2013 consultation was sent to the Secretary of State in 
accordance with sections 48C(1) and 81(1) of the Act.  

8. Ofcom received several responses to its proposals set out in the May 2012 consultation, 
the September 2012 consultation and the February 2013 consultation, and has 
considered every such representation. The Secretary of State has not notified Ofcom of 
any international obligation on the United Kingdom for the purposes of those proposals. 

9. The proposals set out in the February 2013 consultation contained proposals of EU 
significance for the purposes of the Act. Therefore, after making such modifications to 
the proposals that appeared to Ofcom to be appropriate following domestic consultation, 
Ofcom hereby sends a copy of them, and a draft of the Statement accompanying this 
notification setting out the reasons for them, to the European Commission, BEREC and 
the regulatory authorities of every other Member State for EU consultation, in 
accordance with sections 48B(2) and 80B(2) of the Act. 

 
Markets not affected by this review 

10. The existing market definitions, market power determinations and conditions in relation 
to the following markets defined and reviewed in the 2009 Review Statements are not 
considered in this Notification and will remain in force until further notice:655 

(a) For the United Kingdom, excluding the Hull Area 

                                                 
652 http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-
call/summary/condoc.pdf 
653 http://stakeholders.ofcom.org.uk/binaries/consultations/narrow-band-market-
review/summary/condoc.pdf 
654 http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/summary/NMR_Consultation.pdf 
655 Proposals in relation to these markets were made in the consultation Fixed access market reviews: 
wholesale local access, wholesale fixed analogue exchange lines, ISDN2 and ISDN30 published on 3 
July 2013 and available at http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-
market-reviews/summary/fixed-access-markets.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fixed-access-market-reviews/summary/fixed-access-markets.pdf
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(i) Wholesale analogue exchange line services; and 

(ii) Wholesale ISDN2 exchange line services. 

(b) For the Hull Area 

(i) Wholesale analogue exchange line services; and 

(ii) Wholesale ISDN2 exchange line services. 
 
 
Proposals in relation to the United Kingdom excluding the Hull Area 

11. Ofcom is proposing to identify “Wholesale call origination on a fixed narrowband network 
in the United Kingdom outside the Hull Area” as a relevant market for the purpose of 
considering a market power determination, is proposing to determine that BT has 
significant market power in relation to such market, and is proposing to set the SMP 
services conditions set out in Schedule 1 to this Notification in relation to such market to 
the extent set out in such Schedule.  

 
Proposals in relation to the Hull Area 

12. Ofcom is proposing to identify “Wholesale call origination on a fixed narrowband network 
in the Hull Area” as a relevant market for the purpose of considering a market power 
determination, is proposing to determine that KCOM has significant market power in 
relation to such market, and is proposing to set the SMP services conditions set out in 
Schedule 2 to this Notification in relation to such market to the extent set out in such 
Schedule. 

 
Proposals in relation to the United Kingdom 

13. Ofcom is proposing to identify 172 separate markets in the United Kingdom for the 
purpose of considering market power determinations. 

14. These are the markets for wholesale call termination services which are provided by BT 
and each of the 171 communications providers (CP) listed in Annex A to Schedule 3 to 
this Notification to another communications provider, for the termination of voice calls to 
United Kingdom geographic numbers in the area served by that CP.  

15. Ofcom is proposing to determine that BT and each of the persons listed in Annex A to 
Schedule 3 to this Notification have significant market power in relation to the relevant 
market in which that person operates and is proposing to set the following SMP 
conditions: 

(a) On BT, the conditions set out in Schedule 1 to this Notification to the extent set out in 
such Schedule; and 

(b) On each of the persons listed in Annex A to Schedule 3 to this Notification, the 
conditions set out in Schedule 3 to this Notification. 
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Proposals in relation to Interconnect Circuits 

16. As a result of the proposed significant market power determinations in relation to BT as 
set out at paragraphs 11 and 15 above and in relation to KCOM as set out at paragraph 
12 above, Ofcom is proposing to set the SMP services conditions in relation to 
Interconnect Circuits as set out in Schedule 1 to this Notification (in relation to BT) to the 
extent set out in such Schedule and in Schedule 2 to this Notification (in relation to 
KCOM) to the extent set out in such Schedule.  

 
Proposals in relation to regulatory financial reporting 

17. Ofcom is proposing to apply to BT, in relation to the markets identified in paragraphs 11 
and 14 in relation to which Ofcom is proposing that BT has SMP, and in relation to 
Interconnect Circuits provided by BT, the SMP Conditions set out in Schedule 2 of Annex 
2 of the document entitled The regulatory financial reporting obligations on BT and 
Kingston Communications – Final statement and notification dated 22 July 2004 (as 
amended) (the “July 2004 Statement”), excluding conditions OA29 to OA31 and OA34. 
To that effect, Ofcom is proposing to make the following amendments to Annex 2 of the 
July 2004 Statement: 

(a) In paragraph 4(a)(i), by removing “7, 9,”; 

(b) In Part 1 of Schedule 1, by removing the reference at paragraph 6, second column, 
to “As above” and replacing it with “[the date of publication of the final statement]”;  

(c) In Part 1 of Schedule 1, by removing the reference at paragraph 7, first column, to 
“Local-tandem conveyance and transit on fixed public telephone networks in the 
United Kingdom excluding the Hull Area (SMP conditions in Schedule 2 to be 
revoked from 31.07.10 for this market)” and at paragraph 7, second column, of 
“18.08.05”; 

(d) In Part 1 of Schedule 1, by removing the reference at paragraph 9, first column, to 
“Single transit on fixed public narrowband networks in the United Kingdom excluding 
the Hull Area” and at paragraph 9, second column, of “5.02.10”;  

(e) In Part 1 of Schedule 1, by removing the reference at paragraph 10, first column, to 
“Wholesale fixed geographic call termination on each individual network provided by 
BT” and replacing it with “call termination services that are provided by BT to another 
communications provider, for the termination of voice calls to United Kingdom 
geographic numbers in the area served by BT” and at paragraph 10, second column, 
to “15.09.09” and replacing it with “[the date of publication of the final statement]”;  

(f) In Part 1 of Schedule 2, by removing the reference at paragraph 1 to “and to the 
following technical areas: Interconnection Circuits and Interconnection Services”; 

(g) In Part 1 of Schedule 2, by adding a new paragraph 1a which is to read “These 
conditions, excluding conditions OA29 to OA31 and condition OA34, shall apply to 
Interconnect Circuits.”; and 

(h) In Part 1 of Schedule 2, by removing the definition at paragraph 2 for 
“Interconnection Services” and amending the definition for “Interconnection Circuits” 
to read “ʻInterconnect Circuits’ shall have the meaning attributed to it for the purposes 
of the SMP conditions set out in the notification under sections 48(1) and 79(4) of the 
Communications Act 2003 [adopting the proposals set out in this Notification]”. 
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18. Ofcom is proposing to apply to KCOM, in relation to the market identified in paragraph 12 
in relation to which Ofcom is proposing that KCOM has SMP, the SMP conditions set out 
in Schedule 2 of Annex 3 of the July 2004 Statement, excluding paragraphs (a) to (c) 
and (f) of condition OB23, conditions OB28 to OB30 and condition OB33. To that effect, 
Ofcom is proposing to make the following amendments to Annex 3 of the July 2004 
Statement: 

(a) In paragraph 4(a)(i), by removing “numbered 1, 4, 6 and 7” and replacing it with 
“numbered 1 and 4”; 

(b) In paragraph 4(a)(iii), by adding “, 6” after “numbered 5”; 

(c) In Part 1 of Schedule 1, by removing the reference at paragraph 6, second column, 
to “As above” and replacing it with “[the date of publication of the final statement]”; 
and 

(d) In Part 1 of Schedule 1, by removing the reference at paragraph 7, first column, to 
“Wholesale fixed geographic call termination on each individual network provided by 
KCOM” and at paragraph 7, second column, to “15.9.09”; 

(e) In Part 1 of Schedule 2, by removing the reference at paragraph 1 to “and to the 
following technical areas: Interconnection Circuits and Interconnection Services”. 

 
Proposals to apply SMP services conditions 

19. Except where stated otherwise, Ofcom is proposing to set the SMP services conditions 
referred to in paragraphs 11, 12 and 15 to 18 from the date of the notification under 
sections 48(1) and 79(4) of the Act adopting the proposals set out in this Notification until 
the publication of a notification under sections 48(1) and 79(4) of the Act revoking such 
conditions. 

20. In relation to SMP service condition 9 set out in Schedule 1 to this Notification 
(Requirement to provide NTS Call Origination), Ofcom is proposing to apply the condition 
from the date of the notification under sections 48(1) and 79(4) of the Act adopting the 
proposals set out in this Notification until the NTS Effective Date. 

 
Proposals to revoke SMP service conditions  

21. Ofcom is proposing that the conditions set out in Schedules 1, 2 and 3 of Annex 7 of the 
2009 Wholesale Review Statement, be revoked insofar as those conditions apply to 
Interconnect Circuits or any of the following markets: 

(a) In the United Kingdom excluding the Hull Area 

(i) Wholesale call origination on a fixed narrowband network;  

(b) In the Hull Area 

(i) Wholesale call origination on a fixed narrowband network; 

(c) In the United Kingdom 
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(i) Wholesale fixed geographic call termination on each individual 
network. 

22. Ofcom is proposing that the conditions set out at Annex 1 of the 2009 Retail Review 
Statement and the conditions set out at Annex 1 of the 2010 Wholesale Review 
Statement be revoked. 

23. Subject to paragraphs 24 and 25 below, the proposed revocations in paragraphs 21 and 
22 will take effect on the publication of any notification under sections 48(1) and 79(4) of 
the Act adopting the proposals set out in this Notification. 

24. The proposed revocation of Condition AAA8 of Schedule 1 of Annex 7 of the 2009 
Wholesale Review Statement (Requirement to provide Carrier Pre-selection imposed on 
BT), will take effect on the date which is one (1) year after the publication of any 
notification under sections 48(1) and 79(4) of the Act adopting the proposals set out in 
this Notification insofar as related to the provision of Carrier Pre-Selection to Subscribers 
who are provided with or have requested to be provided with such services on a date 
which is before the date of such Notification under sections 48(1) and 79(4) of the Act.   

25. The proposed revocation of Condition AAA9 of Schedule 1, and Condition AAB7 of 
Schedule 2 of Annex 7 of the 2009 Wholesale Review Statement (Requirement to 
provide Indirect Access imposed on BT and KCOM respectively), will take effect on the 
date which is one (1) year after the publication of any notification under sections 48(1) 
and 79(4) of the Act adopting the proposals set out in this Notification. 

 
Ofcom’s duties and legal tests 

26. The effect of, and Ofcom’s reasons for making the proposals in this Notification are set 
out in the Draft Statement accompanying this Notification. 

27. In identifying and analysing the markets referred to in paragraphs 11, 12 and 14 above, 
and in considering whether to make the proposals set out in this Notification, Ofcom has, 
in accordance with section 79 of the Act, taken due account of all applicable guidelines 
and recommendations which have been issued or made by the European Commission in 
pursuance of an EU instrument, and which relate to market identification and analysis or 
the determination of what constitutes SMP. In so doing, pursuant to Article 3(3) of 
Regulation (EC) No 1211/2009, Ofcom has also taken the utmost account of any 
relevant opinion, recommendation, guidelines, advice or regulatory practice adopted by 
BEREC. 

28. Ofcom considers that the proposed SMP conditions referred to in paragraphs 11, 12 and 
15 to 18 above comply with the requirements of sections 45 to 47, 87 and 88 of the Act, 
as appropriate and relevant to each such SMP condition. 

29. In making all of the proposals referred to in this Notification, Ofcom has considered and 
acted in accordance with its general duties set out in section 3 of the Act and the six 
Community requirements in section 4 of the Act. 

 

Interpretation  

30. Except as otherwise defined in paragraph 31 of this Notification, words or expressions 
used shall have the same meaning as they have been ascribed in the Act. 
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31. In this Notification: 

(a) “Act” means the Communications Act 2003 (c. 21); 

(b) “BT” means British Telecommunications plc, whose registered company number is 
1800000, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006; 

(c) “Carrier Pre-selection” means a facility which allows a Subscriber to access the 
services of a provider of Publicly Available Telephone Services by means of pre-
selection;  

(d)  “Hull Area” means the area defined as the 'Licensed Area' in the licence granted on 
30 November 1987 by the Secretary of State under section 7 of the 
Telecommunications Act 1984 to Kingston upon Hull City Council and Kingston 
Communication (Hull) plc. 

(e) “KCOM” means KCOM Group plc, whose registered company number is 2150618, 
and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006;  

(f) “NTS Effective Date” means the Effective Date as defined in the Notifications under 
Section 48(1) of the Act setting general conditions introducing an unbundled tariff 
structure for 084, 087, 090, 091, 098 and 118 numbers and setting access-related 
conditions in relation to the purchase of origination services for calls to 080 and 116 
numbers;  

(g) “Subscriber” means any natural person or legal entity who or which is party to a 
contract with the provider of publicly available electronic communications services for 
the supply of such services; and    

(h) “United Kingdom” has the meaning given to it in the Interpretation Act 1978 (1978 
c30). 

32. The Schedules to this Notification shall form part of this Notification. 

 
 
Signed 
 

 
 
 
Andrea Coscelli 
Economics Director, Ofcom 
 
A person duly authorised in accordance with paragraph 18 of the Schedule to the 
Office of Communications Act 2002 
20 August 2013 
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SCHEDULE 1   
 
[DRAFT] conditions imposed on BT  
 
Part 1: Application 

The SMP conditions in Part 3 of this Schedule 1 shall, except where specified otherwise, 
apply to the Dominant Provider in each of the relevant markets and the area listed in Column 
1 of Table 1 below to the extent specified in Column 2 of Table 1. 

Table 1: Relevant markets and area for the purposes of this Schedule 1 

Column 1: Relevant market or area Column 2: Applicable SMP 
condition as set out in 
Part 3 of this Schedule 1 

Wholesale call origination on a fixed narrowband network in 
the United Kingdom excluding the Hull Area 

1 to 8 inclusive 

Call termination services that are provided by the Dominant 
Provider to another communications provider, for the 
termination of voice calls to United Kingdom geographic 
numbers which the Dominant Provider has been allocated 
by Ofcom in the area served by the Dominant Provider 

1 and 3 to 6 inclusive 

Interconnect Circuits in the United Kingdom excluding the 
Hull Area 

1 to 7, excluding SMP 
condition 5.5(e) 

 

Part 2: Definitions and Interpretation 

1. In this Schedule 1 –  

(a) “Access Agreement” means an agreement entered into between the Dominant 
Provider and a Third Party for the provision of network access in accordance with 
Condition 1; 

(b) “Access Charge Change” means any amendment to the charges, terms and 
conditions on which the Dominant Provider provides network access or in relation to 
any charges for new network access;  

(c) “Access Charge Change Notice” means a notice given by the Dominant Provider of 
an Access Charge Change;  

(d)  “Act” means the Communications Act 2003 (c. 21); 

(e) “CSI” means customer sited interconnection; 
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(f) “Dominant Provider” means British Telecommunications plc, whose registered 
company number is 1800000, and any of its subsidiaries or holding companies, or 
any subsidiary of such holding companies, all as defined by section 1159 of the 
Companies Act 2006; 

(g) “IEC” means interconnection extension circuits; 

(h) “Interconnect Circuits” mean any and all of the following specific services provided by 
the Dominant Provider in accordance with Condition 1: 

(i) standard CSI connection; 

(ii) standard CSI rental – fixed; 

(iii) standard CSI rental – per km; 

(iv) high performance CSI connection; 

(v) high performance CSI rental – fixed; 

(vi) high performance CSI rental – per km; 

(vii) ISI connection; 

(viii) ISI rental per 100m; 

(ix) IEC connection; 

(x) IEC rental – fixed; 

(xi) IEC rental per km; 

(xii) intra-building circuits connection; 

(xiii) intra-building circuits rental; 

(xiv) rearrangements; 

(xv) path protection connection per 34Mbit/s; 

(xvi) path protection connection per 140Mbit/s; 

(xvii) path protection rental per 34Mbit/s; and 

(xviii) path protection rental per 140Mbit/s; 

(i) “ISI” means in-span interconnection links; 

(j) “Net Retail Call Revenue” means the retail revenue for calls, excluding VAT and after 
any applicable discounts; 

(k) “NTS” means number translation services; 

(l) “NTS Calls” means a call to a number starting with 0500, 080, 082, 084, 0871, 0872, 
0873 and 09; 
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(m) “NTS Call Origination” means the origination of NTS Calls and the retailing of those 
NTS Calls to an end-user on behalf of a Third Party who has requested such service; 

(n) “NTS Retail Uplift” means the charge for retailing NTS Calls to an end-user; 

(o)  “Premium Rate Service” means a service provided on a number starting with 09; 

(p)  “Reference Offer” means the terms and conditions on which the Dominant Provider 
is willing to enter into an Access Agreement; 

(q) “Third Party” means a person providing a public electronic communications network 
or a person providing a public electronic communications service; 

2. For the purpose of interpreting the SMP conditions in this Schedule: 

(a) except in so far as the context otherwise requires, words or expressions shall have 
the meaning assigned to them in paragraph 1 of this Part above and otherwise any 
word or expression shall have the same meaning as it has in the Act; 

(b) the Interpretation Act 1978 (c. 30) shall apply as if this Schedule were an Act of 
Parliament; and 

(c) headings and titles shall be disregarded. 
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Part 3: Conditions (BT) 
 
Condition 1 – Network access on reasonable request 
 
1.1 The Dominant Provider must provide network access to a Third Party where that 

Third Party, in writing, reasonably requests it. 
 

1.2 The provision of network access by the Dominant Provider in accordance with this 
Condition must: 

(a) take place as soon as reasonably practicable after receiving the request 
from a Third Party; 

(b) be on fair and reasonable terms and conditions (excluding charges); and 

(c) be on such terms and conditions (excluding charges) as Ofcom may from 
time to time direct. 

1.3   The Dominant Provider must comply with any direction Ofcom may make from time 
to time under this Condition. 

 
 
Condition 2 - Requests for new forms of network access 
 
2.1  The Dominant Provider shall, for the purposes of transparency, publish guidelines, in 

relation to requests for new forms of network access made to it. Such guidelines 
must set out: 

(a) the form in which such a request should be made; 

(b) the information that the Dominant Provider requires in order to consider a 
request for a new form of network access;  

(c) the timescales in which such requests will be handled by the Dominant 
Provider; and 

(d)  any provisions directed by Ofcom. 

2.2  The guidelines must meet the following principles: 

(a) the process for consideration of requests shall be documented end-to-end; 

(b) the timescales for each stage of the process shall be reasonable; 

(c) the criteria by which requests will be assessed shall be clearly identified; and 

(d) any changes to the guidelines shall be agreed between BT and other 
communications providers in an appropriate manner. 

2.3  The Dominant Provider shall, upon reasonable request from a Third Party 
considering making a request for a new form of network access, provide that Third 
Party with such information as may be reasonably required to enable that Third 
Party to make a request for a new form of network access. Such information shall be 
provided within a reasonable period. 
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2.4 On receipt of a written request for a new form of network access, the Dominant 

Provider shall deal with the request in accordance with the guidelines described at 
paragraph 2.1 above. A modification of a request for a new form of network access 
which has previously been submitted to the Dominant Provider, and rejected by the 
Dominant Provider, shall be considered as a new request. 

 
2.5 The Dominant Provider shall comply with any direction made by Ofcom under this 

Condition requiring amendments to the guidelines. 
 
 
Condition 3 – No undue discrimination 
 
3.1  The Dominant Provider shall not unduly discriminate against particular persons or 

against a particular description of persons in relation to the provision of network 
access in accordance with Condition 1. 

 
3.2 In this Condition, the Dominant Provider may be deemed to have shown undue 

discrimination if it unfairly favours to a material extent an activity carried on by it so 
as to place one or more Third Parties at a competitive disadvantage in relation to 
activities carried on by the Dominant Provider. 

 
 
Condition 4 – Publication of a Reference Offer  
 
4.1 Except in so far as Ofcom may otherwise consent in writing, the Dominant Provider 

shall publish a Reference Offer. 
 
4.2  Subject to Condition 4.8 below, the Dominant Provider shall ensure that a Reference 

Offer in relation to the provision of network access includes, where applicable, at 
least the following: 

(a) a description of the network access to be provided, including technical 
characteristics (which shall include information on network configuration 
where necessary to make effective use of network access); 

(b) the locations at which network access will be provided; 

(c) any relevant technical standards for network access (including any usage 
restrictions and other security issues); 

(d) the conditions for access to ancillary, supplementary and advanced services 
(including operational support systems, information systems or databases 
for pre-ordering, provisioning, ordering, maintenance and repair requests 
and billing); 

(e) any ordering and provisioning procedures; 

(f) relevant charges, terms of payment and billing procedures; 

(g) details of interoperability tests; 

(h) details of traffic and network management; 

(i) details of maintenance and quality as follows: 
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(i) specific time scales for the acceptance or refusal of a request for 
supply and for completion, testing and hand-over or delivery of 
services and facilities, for provision of support services (such as fault 
handling and repair); 

(ii) service level commitments, namely the quality standards that each 
party must meet when performing its contractual obligations; 

(iii) the amount of compensation payable by one party to another for 
failure to perform contractual commitments; 

(iv) a definition and limitation of liability and indemnity; and 

(v) procedures in the event of alterations being proposed to the service 
offerings, for example, launch of new services, changes to existing 
services or change to prices; 

(j) details of measures to ensure compliance with requirements for network 
integrity; 

(k) details of any relevant intellectual property rights; 

(l) a dispute resolution procedure to be used between the parties; 

(m) details of duration and renegotiation of agreements; 

(n) provisions regarding confidentiality of the agreements; 

(o) rules of allocation between the parties when supply is limited (for example, 
for the purpose of co-location or location of masts);  

(p) the standard terms and conditions for the provision of network access; 

(q) such provisions as Ofcom may from time to time direct. 

4.3 To the extent that the Dominant Provider provides to itself network access that: 

(a) is the same, similar or equivalent to that provided to any other Third Party; or 

(b) may be used for a purpose that is the same, similar or equivalent to that 
provided to any other Third Party, 

in a manner that differs from that detailed in a Reference Offer in relation to network 
access provided to any other Third Party, the Dominant Provider shall ensure that it 
publishes a Reference Offer in relation to the network access that it provides to itself 
which includes, where relevant, at least those matters detailed in Conditions 4.2(a)-
(q). 

 
4.4 The Dominant Provider shall, within one month of the date that this Condition enters 

into force, publish a Reference Offer in relation to any network access that it is 
providing as at the date that this Condition enters into force. 

 
4.5  The Dominant Provider shall update and publish the Reference Offer in relation to 

any amendments or in relation to any further network access provided after the date 
that this Condition enters into force. 
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4.6  Publication referred to above shall be effected by placing a copy of the Reference 

Offer on any relevant website operated or controlled by the Dominant Provider. 
 
4.7  The Dominant Provider shall send a copy of the current version of the Reference 

Offer to any person at that person’s written request (or such parts as have been 
requested). 

 
4.8  The Dominant Provider shall make such modifications to the Reference Offer as 

Ofcom may direct from time to time. 
 
4.9 The Dominant Provider shall provide network access at the charges, terms and  

conditions in the relevant Reference Offer and shall not depart therefrom either 
directly or indirectly. 

 
4.10 The Dominant Provider shall comply with any direction Ofcom may make from time 

to time under this Condition. 
 
 
Condition 5 – Requirement to notify charges 
 
5.1 Except in so far as Ofcom may otherwise consent in writing, the Dominant Provider 

shall publish charges and act in the manner set out below. 
 
5.2 Where it proposes an Access Charge Change, the Dominant Provider shall send to 

every person with which it has entered into an Access Agreement pursuant to 
Condition 1, an Access Charge Change Notice. 

 
5.3 The obligation in Condition 5.2 will not apply where the Access Charge Change is 

directed or determined by Ofcom or required by a notification or enforcement 
notification issued by Ofcom under sections 96A or 96C of the Act. 

 
5.4 An Access Charge Change Notice must be sent not less than 56 days before any 

such amendment comes into effect.  
 
5.5 The Dominant Provider shall ensure that an Access Charge Change Notice 

includes: 

(a) a description of the network access in question; 

(b) a reference to the location in the Dominant Provider’s current Reference 
Offer of the terms and conditions associated with the provision of that 
network access; 

(c) the date on which, or the period for which, the Access Charge Change will 
take effect (the “effective date”);  

(d) the current and proposed new charge; and 

(e) the relevant network tariff gradient (save in respect of Interconnect Circuits). 

5.6 The Dominant Provider shall not apply any Access Charge Change identified in an 
Access Charge Change Notice before the effective date. 
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5.7 To the extent that the Dominant Provider provides to itself network access that: 

(a) is the same, similar or equivalent to that provided to any other person; or 

(b) may be used for a purpose that is the same, similar or equivalent to that 
provided to any other person,  

 in a manner  that differs from that detailed in an Access Charge Change Notice in 
relation to network access provided to any other person the Dominant Provider shall 
ensure that it sends to Ofcom a notice in relation to the network access that it 
provides to itself which includes, where relevant, at least those matters detailed in 
Conditions 5.5(a) to (e) and, where the Dominant Provider amends the charges on 
which it provides itself with network access, it shall ensure it sends to Ofcom a 
notice equivalent to an Access Charge Change Notice. 

 
Condition 6 – Requirement to notify technical information 
 
6.1 Save where Ofcom consents otherwise, where the Dominant Provider provides 

network access pursuant to Condition 1 and proposes new or amended terms and 
conditions relating to the following: 

(a) technical characteristics (including information on network configuration 
where necessary to make effective use of the network access provided); 

(b) the locations at which network access will be provided; or  

(c) the technical standards (including any usage restrictions and other security 
issues), 

 the Dominant Provider shall publish a written notice (the “Notice”) of the new or 
amended terms and conditions, not less than 90 days before either the Dominant 
Provider enters into an Access Agreement to provide the new network access or 
the amended terms and conditions of the existing Access Agreement come into 
effect.  

6.2 The obligation in Condition 6.1 will not apply where the new or amended terms and 
conditions are directed or determined by Ofcom or are required by a notification or 
enforcement notification issued by Ofcom under sections 96A or 96C of the Act.  

 
6.3 The Dominant Provider shall ensure that the Notice includes: 

(a) a description of the network access in question; 

(b) a reference to the location in the Dominant Provider’s Reference Offer of the 
relevant terms and conditions; 

(c) the date on which or the period for which the Dominant Provider may enter 
into an Access Agreement to provide the new network access or any 
amendments to the relevant terms and conditions will take effect (the 
“effective date”). 

6.4 The Dominant Provider shall not enter into an Access Agreement containing the 
terms and conditions identified in the Notice or apply any new relevant terms and 
conditions identified in the Notice before the effective date. 
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6.5 Publication referred to in Condition 6.1 shall be effected by: 

(a) placing a copy of the Notice on any relevant website operated or controlled 
by the Dominant Provider; and 

(b) sending a copy of the Notice to any person at that person’s written request, 
and where the Notice identifies a modification to existing relevant terms and 
conditions, to every person with which the Dominant Provider has entered 
into an Access Agreement pursuant to Condition 1. The provision of such a 
copy of the Notice by the Dominant Provider may be subject to a reasonable 
charge. 

 
Condition 7 – Transparency as to quality of service 
 
7.1  The Dominant Provider shall publish all such information for the purposes of 

securing transparency as to the quality of service in relation to network access 
provided by the Dominant Provider, in such manner and form as Ofcom may from 
time to time direct. 

 
7.2 The Dominant Provider shall comply with any direction Ofcom may make from time 

to time under this condition. 
 
 
Condition 8 – Requirement to provide NTS Call Origination 
 
8.1 The Dominant Provider shall provide NTS Call Origination as soon as it is 

reasonably practicable to every Third Party who reasonably requests it in writing.  
 
8.2 Without prejudice to paragraphs 8.3 and 8.4 below and where a request is covered 

by paragraph 8.1 above, the Dominant Provider shall provide NTS Call Origination 
on fair and reasonable terms and conditions (excluding charges) and on such terms, 
conditions and charges as Ofcom may from time to time direct. 

 
8.3  The Dominant Provider shall pass the Net Retail Call Revenue to the Third Party 

that is purchasing the NTS Call Origination, less the charges referred to in Condition 
8.4 below. 

 
8.4 The Dominant Provider shall make no charges for providing NTS Call Origination 

covered by paragraph 8.1 except for: 

(a) a charge for the call origination service used to originate the NTS Call; 

(b) a charge for the NTS Retail Uplift; and 

(c) a charge for bad debt relating to the retailing by the Dominant Provider of 
Premium Rate Service calls. 

8.5 For the charge referred to in Condition 8.4(c) above, the Dominant Provider shall 
charge the Third Party no more than 5.2 per cent of the Net Retail Call Revenue for 
that Premium Rate Service call. 

 
8.6  The Dominant Provider shall comply with any direction Ofcom may make from time 

to time under this Condition 8. 
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8.7 This Condition 8 is without prejudice to the generality of the provisions in Conditions 

1 to 7 above.
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SCHEDULE 2   
 
[DRAFT] conditions imposed on KCOM  
 
Part 1: Application 
 
The SMP conditions in Part 3 of this Schedule 2 shall, except where specified otherwise, 
apply to the Dominant Provider in the relevant market and the area listed in Column 1 of 
Table 1 below to the extent specified in Column 2 of Table 1. 

Table 1: Relevant markets and area for the purposes of this Schedule 2 

Column 1: Relevant market or area Column 2: Applicable SMP 
condition as set out in 
Part 3 of this Schedule 2 

Wholesale call origination on a fixed narrowband network in 
the Hull Area 

1 to 5 inclusive 

Interconnect Circuits in the Hull Area 1 to 5, excluding SMP 
condition 4.5(e) 

 

Part 2: Definitions and Interpretation 

1. In this Schedule 1 –  

(a) “Access Agreement” means an agreement entered into between the Dominant 
Provider and a Third Party for the provision of network access in accordance with 
Condition 1; 

(b)  “Access Charge Change” means any amendment to the charges, terms and 
conditions on which the Dominant Provider provides network access or in relation to 
any charges for new network access;  

(c) “Access Charge Change Notice” means a notice given by the Dominant Provider of 
an Access Charge Change 

(d)  “Act” means the Communications Act 2003 (c. 21); 

(e) “CSI” means customer sited Interconnection; 

(f) “Dominant Provider” means KCOM Group plc, whose registered company number is 
2150618, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006; 

(g) “IEC” means Interconnection extension circuits; 
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(h) “Interconnect Circuits” mean any and all of the following specific services provided by 
the Dominant Provider and covered by Condition 1: 

(i) ISI connection; 

(ii) ISI rental per 100m; 

(iii) IEC connection; 

(iv) IEC rental – fixed; 

(v) IEC rental per km; 

(vi) intra-building circuits connection; 

(vii)  intra-building circuits rental; and 

(viii) rearrangements. 

(i) “ISI” means in-span interconnection links; 

(j) “Reference Offer” means the terms and conditions on which the Dominant Provider is 
willing to enter into an Access Agreement; 

(k) “Third Party” means either a person providing a public electronic communications 
network or a person providing a public electronic communications service; 

2. For the purpose of interpreting this Schedule : 

(a) except in so far as the context otherwise requires, words or expressions shall have 
the meaning assigned to them in paragraph 1 of this Part above and otherwise any 
word or expression shall have the same meaning as it has in the Act; 

(b) the Interpretation Act 1978 (c. 30) shall apply as if this Schedule were an Act of 
Parliament; and 

(c) headings and titles shall be disregarded. 
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Part 3: Conditions (KCOM) 
 
Condition 1 – Network access on reasonable request 
 
1.1 The Dominant Provider must provide network access to a Third Party where that 

Third Party, in writing, reasonably requests it. 
 
1.2 The provision of network access by the Dominant Provider in accordance with this 

Condition must: 

(a) take place as soon as reasonably practicable after receiving the request 
from a Third Party; 

(b) be on fair and reasonable terms, conditions and charges; and 

(c) be on such terms, conditions and charges as Ofcom may from time to time 
direct. 

1.3 The Dominant Provider must comply with any direction Ofcom may make from time 
to time under this Condition. 

 
 
Condition 2 – No undue discrimination 
 
2.1  The Dominant Provider shall not unduly discriminate against particular persons or 

against a particular description of persons in relation to the provision of network 
access in accordance with Condition 1. 

 
2.2 In this Condition, the Dominant Provider may be deemed to have shown undue 

discrimination if it unfairly favours to a material extent an activity carried on by it so 
as to place Third Parties at a competitive disadvantage in relation to activities 
carried on by the Dominant Provider. 

 
 
Condition 3 – Publication of a Reference Offer  
 
3.1  Except in so far as Ofcom may otherwise consent in writing, the Dominant Provider 

shall publish a Reference Offer. 
 
3.2 Subject to Condition 3.8 below, the Dominant Provider shall ensure that a Reference 

Offer in relation to the provision of network access includes, where applicable, at 
least the following: 

(a) a description of the network access to be provided, including technical 
characteristics (which shall include information on network configuration 
where necessary to make effective use of network access); 

(b) the locations at which network access will be provided; 

(c) any relevant technical standards for network access (including any usage 
restrictions and other security issues); 

(d) the conditions for access to ancillary, supplementary and advanced services 
(including operational support systems, information systems or databases 
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for pre-ordering, provisioning, ordering, maintenance and repair requests 
and billing); 

(e) any ordering and provisioning procedures; 

(f) relevant charges, terms of payment and billing procedures; 

(g) details of interoperability tests; 

(h) details of traffic and network management; 

(i) details of maintenance and quality as follows: 

(i) specific time scales for the acceptance or refusal of a request for 
supply and for completion, testing and hand-over or delivery of 
services and facilities, for provision of support services (such as fault 
handling and repair); 

(ii) service level commitments, namely the quality standards that each 
party must meet when performing its contractual obligations; 

(iii) the amount of compensation payable by one party to another for 
failure to perform contractual commitments; 

(iv) a definition and limitation of liability and indemnity; and 

(v) procedures in the event of alterations being proposed to the service 
offerings, for example, launch of new services, changes to existing 
services or change to prices; 

(j) details of measures to ensure compliance with requirements for network 
integrity; 

(k) details of any relevant intellectual property rights; 

(l) a dispute resolution procedure to be used between the parties; 

(m) details of duration and renegotiation of agreements; 

(n) provisions regarding confidentiality of the agreements; 

(o) rules of allocation between the parties when supply is limited (for example, 
for the purpose of co-location or location of masts);  

(p) the standard terms and conditions for the provision of network access; 

(q) such provisions as Ofcom may from time to time direct. 

3.3 To the extent that the Dominant Provider provides to itself network access that: 

(a) is the same, similar or equivalent to that provided to any other Third Party; or 

(b) may be used for a purpose that is the same, similar or equivalent to that 
provided to any other Third Party, 
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in a manner that differs from that detailed in a Reference Offer in relation to network 
access provided to any other Third Party, the Dominant Provider shall ensure that it 
publishes a Reference Offer in relation to the network access that it provides to itself 
which includes, where relevant, at least those matters detailed in Conditions 3.2(a)-
(q). 

 
3.4  The Dominant Provider shall, within one month of the date that this Condition enters 

into force, publish a Reference Offer in relation to any network access that it is 
providing as at the date that this Condition enters into force. 

 
3.5 The Dominant Provider shall update and publish the Reference Offer in relation to 

any amendments or in relation to any further network access provided after the date 
that this Condition enters into force. 

 
3.6 Publication referred to above shall be effected by placing a copy of the Reference 

Offer on any relevant website operated or controlled by the Dominant Provider. 
 
3.7  The Dominant Provider shall send a copy of the current version of the Reference 

Offer to any person at that person’s written request (or such parts as have been 
requested). 

 
3.8 The Dominant Provider shall make such modifications to the Reference Offer as 

Ofcom may direct from time to time. 
 
3.9 The Dominant Provider shall provide network access at the charges, terms and 

conditions in the relevant Reference Offer and shall not depart therefrom either 
directly or indirectly. 

 
3.10  The Dominant Provider shall comply with any direction Ofcom may make from time 

to time under this Condition. 
 
 
Condition 4 – Requirement to notify charges 
 
4.1 Except in so far as Ofcom may otherwise consent in writing, the Dominant Provider 

shall publish charges and act in the manner set out below. 
 
4.2 Where it proposes an Access Charge Change, the Dominant Provider shall send to 

every person with which it has entered into an Access Agreement pursuant to 
Condition 1, an Access Charge Change Notice. 

 
4.3 The obligation in Condition 4.2 will not apply where the Access Charge Change is 

directed or determined by Ofcom or required by a notification or enforcement 
notification issued by Ofcom under sections 96A or 96C of the Act. 

 
4.4 An Access Charge Change Notice must be sent not less than 56 days before any 

such amendment comes into effect.  
 
4.5 The Dominant Provider shall ensure that an Access Charge Change Notice 

includes: 

(a) a description of the network access in question; 
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(b) a reference to the location in the Dominant Provider’s current Reference 
Offer of the terms and conditions associated with the provision of that 
network access; 

(c) the date on which, or the period for which, the Access Charge Change will 
take effect (the “effective date”);  

(d) the current and proposed new charge; and 

(e) the relevant network tariff gradient (save in respect of Interconnect Circuits). 

4.6 The Dominant Provider shall not apply any Access Charge Change identified in an 
Access Charge Change Notice before the effective date. 

 
4.7 To the extent that the Dominant Provider provides to itself network access that: 

(a) is the same, similar or equivalent to that provided to any other person; or 

(b) may be used for a purpose that is the same, similar or equivalent to that 
provided to any other person, 

in a manner that differs from that detailed in an Access Charge Change Notice in 
relation to network access provided to any other person the Dominant Provider shall 
ensure that it sends to Ofcom a notice in relation to the network access that it 
provides to itself which includes, where relevant, at least those matters detailed in 
Conditions 4.5(a) to (e) and, where the Dominant Provider amends the charges on 
which it provides itself with network access, it shall ensure it sends to Ofcom a 
notice equivalent to an Access Charge Change Notice. 
 

 
Condition 5 – Requirement to notify technical information 
 
5.1 Save where Ofcom consents otherwise, where the Dominant Provider provides 

network access pursuant to Condition 1 and proposes new or amended terms and 
conditions relating to the following: 

(a) technical characteristics (including information on network configuration 
where necessary to make effective use of the network access provided); 

(b) the locations at which network access will be provided; or  

(c) the technical standards (including any usage restrictions and other security 
issues), 

the Dominant Provider shall publish a written notice (the “Notice”) of the new or 
amended terms and conditions, not less than 90 days before either the Dominant 
Provider enters into an Access Agreement to provide the new network access or the 
amended terms and conditions of the existing Access Agreement come into effect.  

5.2 The obligation in Condition 5.1 will not apply where the new or amended terms and 
conditions are directed or determined by Ofcom or are required by a notification or 
enforcement notification issued by Ofcom under sections 96A or 96C of the Act.  

 
5.3 The Dominant Provider shall ensure that the Notice includes: 
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(a) a description of the network access in question; 

(b) a reference to the location in the Dominant Provider’s Reference Offer of the 
relevant terms and conditions; and 

(c) the date on which or the period for which the Dominant Provider may enter 
into an Access Agreement to provide the new network access or any 
amendments to the relevant terms and conditions will take effect (the 
“effective date”). 

5.4 The Dominant Provider shall not enter into an Access Agreement containing the 
terms and conditions identified in the Notice or apply any new relevant terms and 
conditions identified in the Notice before the effective date. 

 
5.5 Publication referred to in Condition 5.1 shall be effected by: 

(a) placing a copy of the Notice on any relevant website operated or controlled 
by the Dominant Provider; and 

(b) sending a copy of the Notice to any person at that person’s written request, 
and where the Notice identifies a modification to existing relevant terms and 
conditions, to every person with which the Dominant Provider has entered 
into an Access Agreement pursuant to Condition 1. The provision of such a 
copy of the Notice by the Dominant Provider may be subject to a reasonable 
charge. 
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SCHEDULE 3   
 
[DRAFT] conditions imposed on each of the persons listed in Annex A to this 
Schedule 3  
 
Part 1: Application 
 
The SMP conditions in Part 3 of this Schedule 3 shall apply to each of the Dominant 
Providers listed in Annex A to this Schedule 3, in relation to the market for call termination 
services which are provided by that Dominant Provider to another communications provider, 
for the termination of voice calls to United Kingdom geographic numbers in the area served 
by that Dominant Provider. 

 

Part 2: Definitions and Interpretation 

1. In this Schedule 3 –  

(a) “Access Charge Change” means any amendment to the charges, terms and 
conditions on which the Dominant Provider provides network access or in relation to 
any charges for new network access;  

(b) “Access Charge Change Notice” means a notice given by the Dominant Provider of 
an Access Charge Change; 

(c) “Act” means the Communications Act 2003 (c. 21); 

(d) “Dominant Provider” means, in relation to each market identified in paragraph 14 of 
this Notification, the person identified in Annex A to this Schedule 3 insofar as it 
operates on that market; and 

(e) “Third Party” means either a person providing a public electronic communications 
network or a person providing a public electronic communications service. 

2. For the purpose of interpreting the SMP conditions in this Schedule: 

(a) except in so far as the context otherwise requires, words or expressions shall have 
the meaning assigned to them in paragraph 2 of this Part above and otherwise any 
word or expression shall have the same meaning as it has in the Act; 

(b) the Interpretation Act 1978 (c. 30) shall apply as if this Schedule were an Act of 
Parliament; and 

(c) headings and titles shall be disregarded. 
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Part 3: Conditions (Communications Providers listed at Annex A to this Schedule 3) 

Condition 1 – Network access on reasonable request 
 
1.1 The Dominant Provider must provide network access to a Third Party where that 

Third Party, in writing, reasonably requests it. 
 

1.2 The provision of network access by the Dominant Provider in accordance with this 
Condition must: 

(a) take place as soon as reasonably practicable after receiving the request 
from a Third Party; 

(b) be on fair and reasonable terms, conditions and charges; and 

(c) be on such terms, conditions and charges as Ofcom may from time to time 
direct. 

1.3  The Dominant Provider must comply with any direction Ofcom may make from time 
to time under this Condition. 

 
 
Condition 2 – Requirement to notify charges 
 
2.1   Except in so far as Ofcom may otherwise consent in writing, the Dominant Provider 

shall publish charges and act in the manner set out below. 
 
2.2  Where the Dominant Provider proposes an Access Charge Change, it must publish 

an Access Charge Change Notice on an appropriate publicly accessible website. 
 
2.3 An Access Charge Change Notice must be published on or before the day on which 

the Access Charge Change comes into effect. 
 
2.4 The Dominant Provider must ensure that any Access Charge Change Notice 

includes the date on which, or period for which, the Access Charge Change will take 
effect. 

 



Review of the fixed narrowband services markets 
 

321 

 
Annex A to Schedule 3 (List of Dominant Providers for the purpose of Schedule 3) 
 
1. (AQ) Limited whose registered company number is 03663860, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 
 

2. 10Act Limited whose registered company number is 05617099, and any of its 
subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
3. 24 Seven Communications Limited whose registered company number is 04468566, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
4. 3C Limited whose registered company number is 06041466, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
5. 4D Interactive Ltd whose registered company number is 02676756, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
6. Ace Call Limited whose registered company number is 06729339, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
7. Affiniti Integrated Solutions Ltd whose registered company number is 02817039, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
8. Alliance Technologies LLC whose registered company number is 20-4720577, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
9. Aloha Telecommunications Limited whose registered company number is 07210905, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
10. Andrews & Arnold Ltd whose registered company number is 03342760, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
11. Anycall Ltd whose registered company number is 04581373, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
12. Atomstream Limited whose registered company number is 06746855, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
13. Bicom Systems EURL whose registered company number is 07870693, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 
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14. Bluecom (UK) Ltd whose registered company number is 04483434 and any of its 
subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
15. Broadcast Telecom Ltd whose registered company number is 06996222, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
16. BSKYB LLU Assets Limited whose registered company number is 03137522, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
17. BSKYB Telecommunications Services Limited whose registered company number is 

02883980, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006. 

 
18. Buzz Networks Limited whose registered company number is 03260342, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
19. Cable & Wireless Worldwide PLC whose registered company number is 07029206, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
20. Callagenix Ltd whose registered company number is 03963819, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
21. Calltracks Limited whose registered company number is 06539973, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
22. Callworld UK Ltd whose registered company number is 05161797, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
23. CFL Communications Limited whose registered company number is 04419749, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
24. Cheapest International Calls LLP whose registered company number is OC356986, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
25. Cheers International Sales Limited whose registered company number is 06288825, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
26. Citrus Telecommunications Ltd whose registered company number is 03517870,and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
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27. Cloud9 Communications Limited whose registered company number is 07153956, and 
any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
28. Cobalt Telephone Technologies whose registered company number is 03151938, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
29. COLT Technology Services whose registered company number is 02452736, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
30. Connect Telecom UK Ltd whose registered company number is 04198443, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
31. Content Guru Ltd whose registered company number is 05653869, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
32. Coralbridge Ltd whose registered company number is 06345881, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
33. Core Telecom Limited whose registered company number is 05332008, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
34. Daisy Communications Ltd whose registered company number is 04145329, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
35. Danemere Street Creative whose registered company number is 03506479, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
36. Daotec Ltd whose registered company number is 04296038, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
37. Dark Group Limited whose registered company number is 03766500, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
38. Digital Mail Limited whose registered company number is 02661078, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
39. Digitech Solutions Global Limited whose registered company number is 05821246, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
40. DRD Communications Limited whose registered company number is 03545257, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
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41. API Telecom Limited whose registered company number is 07945651, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
42. E164 Ltd whose registered company number is 06982841, and any of its subsidiaries or 

holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006.. 

 
43. Edge Telecom Limited whose registered company number is 03101247, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
44. Eircom UK Ltd whose registered company number is NF003670, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
45. Entanet International Ltd whose registered company number is 03274237, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
46. Eurobell (Holdings) Limited whose registered company number is 02904215, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
47. Everything Everywhere Limited  whose registered company number is 02382161, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
48. The Excell Group PLC whose registered company number is 03678027, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
49. Firstsound Ltd whose registered company number is 02845928, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
50. FleXtel Limited whose registered company number is 02772380, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
51. Fluenta Ltd whose registered company number is 07940266, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
52. Frontier Systems Ltd whose registered company number is 03544845, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
53. Gage Networks LLP whose registered company number is OC304799, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 
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54. Gamma Telecom Holdings Ltd whose registered company number is 04287779, and any 
of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
55. Gladstar Telecommunications Ltd whose registered company number is 05197421, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
56. GlemNet Ltd whose registered company number is 04308716, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
57. Global One Communications Holding Ltd whose registered company number is 

01416834, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006. 

 
58. Griffin Information Systems Ltd whose registered company number is 03676297, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
59. Group 3 Technology Limited whose registered company number is 04127747, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
60. Hello Telecom (UK) plc whose registered company number is 04489059, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
61. Icron Network Limited whose registered company number is 05445235, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
62. iHub UK Ltd whose registered company number is SC213090, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
63. In Call Solutions Limited whose registered company number is 05799390, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
64. i-Net Communications Group plc whose registered company number is 04036526, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
65. Instant Communication Limited whose registered company number is 07435377, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006.  

 
66. InTouch Communication Services Limited whose registered company number is 

03606467, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006. 

 
67. Invoco Ltd whose registered company number is 04465219, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 
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68. Invomo Ltd whose registered company number is 06267056, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
69. IP Base Ltd whose registered company number is 05607201, and any of its subsidiaries 

or holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
70. Jimati UK Ltd whose registered company number is 07702856, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
71. KCOM Group plc whose registered company number is 02150618, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 
 

72. Known Communications Limited whose registered company number is 07629174, and 
any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
73. Known Future Limited whose registered company number is 04555918, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
74. Lanonyx Telecom Limited whose registered company number is 07658086, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
75. Level 3 Communications Ltd whose registered company number is 02495998, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
 

76. Linear Telecoms Limited whose registered company number is 06917811, and any of its 
subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
77. Localphone Limited whose registered company number is 06085990, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
78. LTT plc whose registered company number is 04260920, and any of its subsidiaries or 

holding companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006. 

 
79. Magnetic North Software Limited whose registered company number is 03637644, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
80. Magrathea Telecommunications Ltd whose registered company number is 04260485, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 
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81. Mars Communications Limited whose registered company number is 06478834, and any 
of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
82. MDNX Enterprise Services Limited whose registered company number is 04287100, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
83. Media Telecom Ltd whose registered company number is 07126854, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
84. Microtalk UK Ltd whose registered company number is 06477169, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
85. Minotaur IT Ltd whose registered company number is 05392223, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
86. Mundio Mobile Limited whose registered company number is 04553934, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
87. Nationwide Telephone Assistance Ltd whose registered company number is 04315226, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
88. Need More Time Ltd Ltd whose registered company number is 03925530, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
89. Net Solutions Europe Limited whose registered company number is 03203624, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
90. Net-Work Internet Ltd whose registered company number is 03900685, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
91. NewVoiceMedia Limited whose registered company number is 03602868, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
92. Nexbridge Communications Limited whose registered company number is 07179973, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
93. Nexus Telecommunications Limited whose registered company number is 03895766, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 
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94. NG Network Consultancy Ltd whose registered company number is 06920255, and any 
of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
 

95. Nodemax Limited whose registered company number is 06127089, and any of its 
subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
96. O-Bit Telecom Limited whose registered company number is 04365519, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
97. Orbis Telecom whose registered company number is 05402754, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
98. Orbtalk Limited whose registered company number is 05382664, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
99. Ossian Telecom Limited whose registered company number is SC347950, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
100. Outsourcery Limited whose registered company number is 05861138, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
101. OVH Limited whose registered company number is 05519821, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 
 

102. Oxygen8 Communications UK Limited whose registered company number is 
03383285, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006. 

 
103. Phone Co-Op Numbering Limited whose registered company number is 07432108, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
104. Planet Numbers Ltd whose registered company number is 03823269, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
105. Plus Telecom Limited whose registered company number is 04052436, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
106. Primus Telecommunications Ltd whose registered company number is 02937312, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
107. Prodigy Internet Ltd whose registered company number is 03828160, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 



Review of the fixed narrowband services markets 
 

329 

 
108. Promotions4All Ltd whose registered company number is 07046038, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
109. Pulsant (Scotland) Limited whose registered company number is SC236128, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
110. QX Telecom Ltd whose registered company number is 03820728, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
111. Reading Telecom Ltd whose registered company number is 07677135, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
 

112. Reality Network Services Limited whose registered company number is 04267969, 
and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
113. Red Matter Limited whose registered company number is 06968219, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
114. Redstone Communications Ltd whose registered company number is 04145329, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
115. Relax Telecom plc whose registered company number is 06777698, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
116. Resilient Networks plc whose registered company number is 01403177, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
117. Rutland Telecom Ltd whose registered company number is 04320627, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
118. Six Degrees Unified Comms Limited whose registered company number is 

04335920, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006. 

 
119. Skycom Ltd whose registered company number is 04101655, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
120. Skymaker Limited whose registered company number is 03101247, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 
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121. Smallworld Cable Limited whose registered company number is 05679836, and any 
of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
 

122. Solutios Limited whose registered company number is 03977874, and any of its 
subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
123. Spacetel UK Ltd whose registered company number is 03036383, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
124. Spitfire Network Services Ltd whose registered company number is 02657590, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
125. Starcomm Ltd whose registered company number is 02830288, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
126. Storacall Technology Ltd whose registered company number is 02578478, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
127. Stream Live Ltd whose registered company number is 03487227, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
128. Swiftnet Ltd whose registered company number is 02469394, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
129. Synety Limited whose registered company number is 05557457, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
130. Syntec Telecom Ltd whose registered company number is 03871988, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
131. TalkTalk Limited whose registered company number is 01599423, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
132. Telappliant Ltd whose registered company number is 04632756, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
133. Telecom2 Ltd whose registered company number is 06926334, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
134. Telecoms World Direct Ltd whose registered company number is 05861680, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 
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135. Telecoms World plc whose registered company number is 03576847, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
136. Teledesign Ltd whose registered company number is 03254784, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
137. TeleMagic Ltd whose registered company number is 07390681, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
138. Telephone Box Limited whose registered company number is 07198723, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
139. Telephony Services Limited whose registered company number is 05134355, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
140. TeleSurf Limited whose registered company number is 06427905, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
141. TeleWare plc whose registered company number is 04756742, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
142. TelNG Limited whose registered company number is 05503631, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
143. TelXL Ltd whose registered company number is 04249562, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
144. TeslaOne Limited whose registered company number is 06814714, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
145. TG Support Limited whose registered company number is 05370731, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
146. Titanium Limited whose registered company number is 06952284, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
147. TRA (UK) LTD whose registered company number is 04222478, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 
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148. Truphone Ltd whose registered company number is 04187081, and any of its 
subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
149. Tuxtel Ltd whose registered company number is 06774113, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
150. United Connect Ltd whose registered company number is 03204967, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
151. Unitel Global Communications Ltd whose registered company number is 04797153, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
152. UPA Telecom Ltd whose registered company number is 06447901, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
153. Verizon UK Ltd whose registered company number is 02776038, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
154. Vertical Systems Limited whose registered company number is 01741340, and any 

of its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
155. Via-Vox Limited whose registered company number is 04646978, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
156. Vibe Communications UK Ltd whose registered company number is 05742367, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
157. Virgin Media Limited whose registered company number is 02591237, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
158. Virgin Media Wholesale Limited whose registered company number is 02514287, 

and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
159. Vital Phone Limited whose registered company number is 04203630, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
160. VoiceHost Limited whose registered company number is 05851537, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
161. Voicenet Solutions Ltd whose registered company number is 05083841, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 
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162. Voicetec Systems Ltd whose registered company number is 03948745, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
163. VoIP-Un Limited whose registered company number is 05225497, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
164. Voxalis Ltd whose registered company number is 05630233, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
165. Voxbone SA whose registered company number is BE 0478.928.788, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
166. Wavecrest (UK) Ltd whose registered company number is 03042254, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
167. Wightfibre Ltd whose registered company number is 05470659, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
168. Wizaner Limited whose registered company number is 02530183, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
169. ZAF Telecom Ltd whose registered company number is 04347883, and any of its 

subsidiaries or holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006. 

 
170. Zamir Telecom Limited whose registered company number is 05286517, and any of 

its subsidiaries or holding companies, or any subsidiary of such holding companies, all 
as defined by section 1159 of the Companies Act 2006. 

 
171. Zimo Communications Limited whose registered company number is 05374218, and 

any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

 
 



Review of the fixed narrowband services markets 
 

334 

Annex 2 

2 Proposals for charge controls for call 
origination, call termination, interconnect 
circuits, and project management, policy 
and planning 
NOTIFICATION OF PROPOSALS FOR EU CONSULTATION UNDER SECTION 48B OF 
THE COMMUNICATIONS ACT 2003 
 
Proposals for SMP services conditions in relation to BT under section 45 of the 
Communications Act 2003 
 
Background 
 

1. On 5 February 2013, Ofcom published a consultation document entitled Review of the 
fixed narrowband services markets - Consultation on the proposed markets, market 
power determinations and remedies (the “February 2013 consultation”). 

2. Annex 6 of the February 2013 consultation set out the Notification under sections 48A 
and 80A of the Act, in which Ofcom proposed to identify certain markets, make market 
power determinations and set significant market power (“SMP”) services conditions. 

3. At Annex 7 of the February 2013 consultation, Ofcom proposed to impose SMP 
conditions setting certain price controls. 

4. A copy of the February 2013 consultation was sent to the Secretary of State in 
accordance with sections 48C(1) and 81(1) of the Act.  

5. Ofcom received several responses to its proposals set out in the February 2013 
consultation, and has considered every such representation. The Secretary of State has 
not notified Ofcom of any international obligation on the United Kingdom for the purposes 
of those proposals. 

6. The proposals set out in the February 2013 consultation, and Annex 7 of that 
consultation in particular, contained proposals of EU significance for the purposes of the 
Act. Therefore, after making such modifications to the proposals that appeared to Ofcom 
to be appropriate following domestic consultation, Ofcom hereby sends a copy of them, 
and a draft of the Statement accompanying this notification setting out the reasons for 
them, to the European Commission, BEREC and the regulatory authorities of every other 
Member State for EU consultation, in accordance with sections 48B(2) of the Act. 

 
Proposals set out in the Market Power Notification 

7. Annex 1 of the Draft Statement sets out the Notification under sections 48B and 80B of 
the Act, in which Ofcom proposes to identify certain markets, make market power 
determinations and set SMP services conditions (the “Market Power Notification”).  
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8. In the Market Power Notification, Ofcom proposes to identify, amongst others, the 
following markets: 

(a) Wholesale call origination on a fixed narrowband network in the United Kingdom 
excluding the Hull Area; and 

(b) Call termination services which are provided by BT to another communications 
provider, for the termination of voice calls to geographic numbers in the area 
served by BT. 

9. In the Market Power Notification, Ofcom also proposes that BT has significant market 
power and proposes to impose SMP services conditions in relation to both markets 
identified in paragraph 8 above. Ofcom also proposes, as a result of BT’s proposed 
significant market power in relation to call origination and call termination, to impose 
certain SMP services conditions in relation to interconnect circuits and project 
management, policy and planning.   

 
Proposals 

10. In this Notification, with reference to the market power determinations referred to in the 
Market Power Notification, Ofcom proposes to set the following SMP conditions: 

(a) In relation to the market listed in paragraph 8(a) above, SMP Condition 9 as set 
out in Schedule 1 to this Notification; 

(b) In relation to the market listed in paragraph 8(b) above, SMP Condition 10 as set 
out in Schedule 2 to this Notification; 

(c) As a result of BT’s significant market power in relation to the market listed in 
paragraph 8(a) and 8(b) above, in relation to interconnect circuits, SMP Condition 
11 as set out in Schedule 3 to this Notification; and 

(d) As a result of BT’s significant market power in relation to the market listed in 
paragraph 8(a) and 8(b) above, in relation to project management, policy and 
planning, SMP Condition 12 as set out in Schedule 4 to this Notification. 

11. The effect of, and Ofcom’s reasons for making the proposals to set the SMP conditions 
set out in Schedules 1, 2, 3, and 4 to this Notification are set out in the Draft Statement 
accompanying this Notification, and in particular Sections 5, 6, 10 and 11.  

 
Ofcom’s duties and legal tests 

12. In proposing to set the SMP conditions referred to in paragraph 10 above, Ofcom has 
taken due account of all applicable recommendations issued by the European 
Commission in accordance with Section 4A of the Act. Pursuant to Article 3(3) of 
Regulation (EC) No 1211/2009, Ofcom has also taken the utmost account of any 
relevant opinion, recommendation, guidelines, advice or regulatory practice adopted by 
BEREC. 

13. Ofcom considers that the proposed SMP conditions referred to in paragraph 10 above 
comply with the requirements of sections 45 to 47, 87 and 88 of the Act, as appropriate 
and relevant to each such SMP condition. 
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14. In proposing to set the SMP conditions referred to in paragraph 10 above, Ofcom has 
considered and acted in accordance with its general duties set out in section 3 of the Act 
and the six Community requirements set out in section 4 of the Act. 

 
Interpretation  

15. Except as otherwise defined in paragraph 16 of this Notification, words or expressions 
used shall have the same meaning as they have been ascribed in the Act. 

16. In this Notification: 

(a) “Act” means the Communications Act 2003 (c. 21); 

(b) “BT” means British Telecommunications plc, whose registered company number is 
1800000, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006; 

(c) “Hull Area” means the area defined as the 'Licensed Area' in the licence granted on 
30 November 1987 by the Secretary of State under section 7 of the 
Telecommunications Act 1984 to Kingston upon Hull City Council and Kingston 
Communication (Hull) plc; and 

(d) “United Kingdom” has the meaning given to it in the Interpretation Act 1978 (1978 
c30). 

 
 
Signed 
 

 
 
 
 
Andrea Coscelli 
Economics Director, Ofcom 
 
A person duly authorised in accordance with paragraph 18 of the Schedule to the 
Office of Communications Act 2002 
 
20 August 2013 
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SCHEDULE 1 
 
[Draft] Condition 9: Charge control – call origination 
 

(a) During the period beginning on 1 October 2013 and ending on 31 December 2013, 
the Dominant Provider shall take all reasonable steps to secure that the Charge for 
each of the services listed in the Annex to this Schedule 1 does not exceed the 
Charge for that same service which is in effect at 30 September 2013. 
 

(b) The Dominant Provider shall take all reasonable steps to secure that, at the end of 
each Relevant Period, the Percentage Change, 𝐶𝑡, (as determined in accordance 
with paragraph (c)) in the aggregate of Charges for all of the services listed in the 
Annex to this Schedule 1 (all such services together referred to as the “Basket”) is 
not more than the Controlling Percentage, 𝐶𝑃𝑡, (as determined in accordance with 
paragraph (d), or paragraph (g) if the circumstances in paragraphs (e) or (f) prevail,).  

 
(c) The Percentage Change for the purpose of the Basket specified in paragraph (b) 

shall be calculated by employing the following formula: 
 

𝐶𝑡 =
∑ �𝑅𝑖

��̅�𝑖,𝑡 − �̅�𝑖,𝑡−1�
�̅�𝑖,𝑡−1

�
 

𝑛
𝑖=1

∑ 𝑅𝑖𝑛
𝑖=1

 

 
Where:  
 
𝑪𝒕 is the Percentage Change in the aggregate of Charges for the services in the 
Basket during the Relevant Period, t;  
 

n is the number of services in the Basket;  
 

i is a service numbered from 1 to n for each of the n services in the Basket; 
 
𝑹𝒊 is the Total Revenue accrued during the Prior Financial Year in respect of service, 
i;  
 
t refers to the Relevant Period; 
 
t-1 refers to the Prior Period; 

 
𝒑�𝒊,𝒕  is the Relevant Period Weighted Average Charge made by the Dominant 
Provider for service, i:  
 

Where such Relevant Period Weighted Average Charge shall be calculated 
by employing the following formula: 

  

�̅�𝑖,𝑡 =  ��𝑤𝑖,𝑗,𝑡 𝑝𝑖,𝑗,𝑡�
𝑚

𝑗=1

 

   
Where:  
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m is the number of time periods for which there are distinct Charges 
during the Relevant Period; 

 
j is a number from 1 to m for each of the m time periods during 
which a Charge is in effect; 

 
𝑤𝑖,𝑗,𝑡 is the proportion of the Relevant Period in which each Charge, 
𝑝𝑖,𝑗,𝑡, is in effect, calculated by the number of days during which the 
Charge is in effect and dividing 

 
(1) for the First Relevant Period, by 273 
(2) for the Second Relevant Period, by 365; and 
(3) for the Third Relevant Period, by 366.  

 
𝑝𝑖,𝑗,𝑡 is the Charge for the specified time period, j, during the 
Relevant Period, t, for the specific service, i; 

 
𝒑�𝒊,𝒕−𝟏  is the Prior Period Weighted Average Charge made by the Dominant 
Provider for service, i:  
 

Where such Prior Period Weighted Average Charge shall be calculated by 
employing the following formula: 

 

�̅�𝑖,𝑡−1 =  ��𝑤𝑖,𝑗,𝑡−1 𝑝𝑖,𝑗,𝑡−1�
𝑚

𝑗=1

 

 
Where: 

 
m is the number of time periods for which there are distinct Charges 
during the Prior Period; 

 
j is a number from 1 to m for each of the m time periods during 
which a Charge is in effect; 

 
𝑤𝑖,𝑗,𝑡−1 is the proportion of the Prior Period in which each Charge, 
pi,j,t-1, is in effect, calculated by the number of days during which the 
Charge is in effect and dividing; 
 

(1) for the First Prior Period, by 365 
(2) for the Second Prior Period, by 273; and 
(3) for the Third Prior Period, by 365.  

 
𝑝𝑖,𝑗,𝑡−1  is the Charge for the specified time period, j, during the 
Prior Period, t-1, for the specific service, i; 

 
(d) Subject to paragraphs (e) (f) and (g), the Controlling Percentage in relation to any 

Relevant Period shall be calculated by employing the following formula:  
 

𝐶𝑃𝑡 = 𝑅𝑃𝐼 + 𝑋 
 
Where: 
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𝑪𝑷𝒕 is the Controlling Percentage for the Relevant Period, rounded to one decimal 
place;  
 
RPI  is the change in the Retail Prices Index in the period of 12 months ending on 30 
June immediately before the beginning of the Relevant Period expressed as a 
percentage, rounded to one decimal place; 
 
X is:  
 

(1) for the First Relevant Period, [65.4%] 
(2) for the Second Relevant Period, [-3.6%] 
(3) for the Third Relevant Period, [-3.7%] 

 
(e) Where the Percentage Change in either the First Relevant Period or the Second 

Relevant Period is less than the Controlling Percentage (the “Deficiency”), then the 
Controlling Percentage for the following Relevant Period shall be determined in 
accordance with paragraph (g).  

 
(f) Where the Percentage Change in either the First Relevant Period or the Second 

Relevant Period is more than the Controlling Percentage (the “Excess”), then the 
Controlling Percentage for the following Relevant Period shall also be determined in 
accordance with paragraph (g). 

 
(g) In the case of Deficiency (defined in (e) above) or Excess (defined in (f) above), the 

Controlling Percentage will be calculated by employing the following formula: 
 

𝐶𝑃𝑡 = [(100% + 𝑅𝑃𝐼 + 𝑋)(100% + 𝐶𝑃𝑡−1)/(100% + 𝐶𝑡−1)] − 100% 
 

Where: 
 
𝑪𝑷𝒕 is the Controlling Percentage for the Second Relevant Period (in case of 
Deficiency or Excess in the First Relevant Period) or for the Third Relevant Period 
(in case of Deficiency or Excess in the Second Relevant Period); 
 
𝑪𝑷𝒕−𝟏is the Controlling Percentage for the First Relevant Period (in case of 
Deficiency or Excess in the First Relevant Period) or for the Second Relevant Period 
(in case of Deficiency or Excess in the Second Relevant Period); 
 
𝑪𝒕−𝟏 is the Percentage Change in the aggregate of Charges for the services in the 
Basket during the First Relevant Period (in case of Deficiency or Excess in the First 
Relevant Period) or for the Second Relevant Period (in case of Deficiency or Excess 
in the Second Relevant Period), calculated in accordance with the formula for Ct set 
out in paragraph (c); 
 
X is as set out in paragraph (d) above; and 
 
RPI  is as set out in paragraph (d) above. 

 
(h) Where the Percentage Change in any Relevant Period is more than the Controlling 

Percentage, the Dominant Provider shall, to the extent reasonably possible, and as 
soon as reasonably practicable, repay the Relevant Excess Revenue to every 
Affected Communications Provider. 

 
(i) Where  



Review of the fixed narrowband services markets 
 

340 

 
(1) the Dominant Provider makes a material change (other than to a Charge) to any 

service which is subject to this Condition 9; 
(2) the Dominant Provider makes a change to the date on which its financial year 

ends; or  
(3) there is a material change in the basis of the Retail Prices Index,  
 
paragraphs (a) to (h) shall have effect subject to such reasonable adjustment to take 
account of the change as Ofcom may direct to be appropriate in the circumstances.  

 
For the purposes of this paragraph, a material change to any service which is 
subject to this Condition 9 includes the introduction of a new service wholly or 
substantially in substitution for that existing service.  

 
(j) The Dominant Provider shall record, maintain and supply to Ofcom in an electronic 

format, no later than 31 March 2014 and, thereafter, no later than three months after 
the end of each Relevant Period, the data necessary for Ofcom to monitor 
compliance of the Dominant Provider with the price control. The data shall include, as 
relevant:  

 
i. pursuant to paragraph (c), the calculated Percentage Change relating to the 

aggregate of Charges for all of the services in the Basket;  
 

ii. all relevant data the Dominant Provider used in the calculation of the 
Percentage Change, including for each specific service;  

 
iii. all Charges published by the Dominant Provider from time to time during the 

period beginning on 1 October 2013 and ending on 31 December 2013, or the 
Relevant Period as well as the Prior Period, including the dates and time 
periods during which they were in force;  

 
iv. the Relevant Period Weighted Average Charges and the Prior Period 

Weighted Average Charges for all of the services in the Basket and 
calculations thereof; 

 
v. other data necessary for monitoring compliance with the charge control; and 

 
vi. such data as Ofcom may from time to time direct.  

 
All relevant revenues in respect of a specific service in the Basket are to be provided 
to at least the nearest £1,000.  

 
(k) The Dominant Provider must take such steps as Ofcom may from time to time direct 

to comply with its obligations under this Condition 9.   
 

(l) Paragraphs (a) to (k) shall not apply to such extent as Ofcom may direct.  
 
(m) In this Condition: 

 
i. Affected Communications Provider means each communications provider to 

whom the Dominant Provider has provided any of the services listed in the 
Annex to this Schedule 1 during the Relevant Period; 

 
ii. Basket has the meaning as described in paragraph (b); 
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iii. Charge means the published pence per minute charge rounded to four 
decimal places (being the amount offered or charged by the Dominant 
Provider, excluding any discounts), to a communications provider for a unit of 
any of the services subject to this Condition 9; 

 
iv. Controlling Percentage is to be determined in accordance with paragraph (d); 

 
v. Dominant Provider means British Telecommunications plc, whose registered 

company number is 1800000, and any of its subsidiaries or holding 
companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006; 

 
vi. Excess Revenue means the difference between the revenue which the 

Dominant Provider earned in the Relevant Period from providing the services 
listed in the Annex to this Schedule and the revenue the Dominant Provider 
would have earned in the Relevant Period from providing the services listed in 
the Annex to this Schedule if it had complied with paragraph (b) of this 
Schedule 1; 

 
vii. External Revenue means revenue from communications providers, other than 

the Dominant Provider, in relation to the services subject to this Condition 9; 
 
viii. Internal Revenue means revenue from the Dominant Provider in relation to 

call origination services, equivalent to the services listed in the Annex to this 
Schedule 1, provided to itself; 

 
ix. Ofcom means the Office of Communications; 

 
x. Percentage Change is to be determined in accordance with paragraph (c); 

 
xi. Prior Financial Year means the period of 12 months ending on 31 March 

immediately preceding the Relevant Period in question; 
 

xii. Prior Period means each of the following three periods: 
 

(1) In relation to the First Relevant Period, the period beginning 1 October 
2012 and ending 30 September 2013 (the “First Prior Period”); 

 
(2) In relation to the Second Relevant Period, the period beginning 1 January 

2014 and ending 30 September 2014 (the “Second Prior Period”); and 
 

(3) In relation to the Third Relevant Period, the period beginning 1 October 
2014 and ending 30 September 2015 (the “Third Prior Period”). 

 
xiii. Prior Period Weighted Average Charge is to be determined in accordance 

with the relevant formula in paragraph (c); 
 

xiv. Relevant Excess Revenue means the Excess Revenue earned from charging 
the Affected Communications Provider;  

 
xv. Relevant Period means each of the following three periods: 

 
(1) The nine-month period beginning on 1 January 2014 and ending on 30 

September 2014 (the “First Relevant Period”);  
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(2) The twelve-month period beginning on 1 October 2014 and ending on 30 
September 2015 (the “Second Relevant Period”); and 

 
(3) The twelve-month period beginning on 1 October 2015 and ending on 30 

September 2016 (the “Third Relevant Period”). 
 

xvi. Relevant Period Weighted Average Charge is to be determined in accordance 
with the relevant formula in paragraph (c);  

 
xvii. Retail Prices Index or “RPI” means the index of retail prices compiled by an 

agency or a public body on behalf of Her Majesty’s Government or a 
governmental department (which is the Office of National Statistics at the time 
of publication of this Notification) from time to time in respect of all items; and 

 
xviii. Total Revenue means the sum of External Revenue and Internal Revenue. 



Review of the fixed narrowband services markets 
 

343 

 
Annex to Schedule 1 – Services subject to the charge control (call origination) 

 
i) External Wholesale call originating local exchange segment PSTN and ISDN 

(excl Operator Assistance (“OA”)) Day 

ii) External Wholesale call originating local exchange segment PSTN and ISDN 
(excl OA) Evening 

iii) External Wholesale call originating local exchange segment PSTN and ISDN 
(excl OA) Weekend 

iv) External Wholesale call originating local exchange segment (incl OA) Day 

v) External Wholesale call originating local exchange segment (incl OA) Evening 

vi) External Wholesale call originating local exchange segment (incl OA) Weekend 

vii) External Wholesale call originating local exchange segment (ISDN) (incl OA) Day 

viii) External Wholesale call originating local exchange segment (ISDN) (incl OA) 
Evening 

ix) External Wholesale call originating local exchange segment (ISDN) (incl OA) 
Weekend 

x) External Wholesale call origination local exchange stick Day 

xi) External Wholesale call origination local exchange stick Evening 

xii) External Wholesale call origination local exchange stick Weekend 

xiii) External Wholesale call origination local exchange stick (ISDN) Day 

xiv) External Wholesale call origination local exchange stick (ISDN) Evening 

xv) External Wholesale call origination local exchange stick (ISDN) Weekend 
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SCHEDULE 2 
 
[Draft] Condition 10: Charge control – call termination 
  

(a) During the period beginning on 1 October 2013 and ending on 31 December 2013, 
the Dominant Provider shall take all reasonable steps to secure that the Charge for 
each of the services listed in the Annex to this Schedule 2 does not exceed the 
Charge for that same service which is in effect at 30 September 2013. 

 
(b) The Dominant Provider shall take all reasonable steps to secure that, at the end of 

each Relevant Period, the Percentage Change, 𝐶𝑡, (as determined in accordance 
with paragraph (c)) in the aggregate of Charges for all of the services listed in the 
Annex to this Schedule 2 (all such services together referred to as the “Basket”) is 
not more than the Controlling Percentage, 𝐶𝑃𝑡, (as determined in accordance with 
paragraph (d), or paragraph (g) if the circumstances in paragraphs (e) or (f) prevail).  

 
(c) The Percentage Change for the purpose of the Basket specified in paragraph (b) 

shall be calculated by employing the following formula: 
 

𝐶𝑡 =
∑ �𝑅𝑖

��̅�𝑖,𝑡 − �̅�𝑖,𝑡−1�
�̅�𝑖,𝑡−1

�
 

𝑛
𝑖=1

∑ 𝑅𝑖𝑛
𝑖=1

 

 
Where:  
 
𝑪𝒕 is the Percentage Change in the aggregate of Charges for the services in the 
Basket during the Relevant Period, t;  
 

n is the number of services in the Basket;  
 

i is a service numbered from 1 to n for each of the n services in the Basket; 
 
𝑹𝒊 is the Total Revenue accrued during the Prior Financial Year in respect of service, 
i;  
 
t refers to the Relevant Period; 
 
t-1 refers to the Prior Period; 

 
𝒑�𝒊,𝒕  is the Relevant Period Weighted Average Charge made by the Dominant 
Provider for service, i:  
 

Where such Relevant Period Weighted Average Charge shall be calculated 
by employing the following formula: 

 

�̅�𝑖,𝑡 =  ��𝑤𝑖,𝑗,𝑡𝑝𝑖,𝑗,𝑡�
𝑚

𝑗=1

 

   
Where:  

 
m is the number of time periods for which there are distinct Charges 
during the Relevant Period; 
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j is a number from 1 to m for each of the m time periods during 
which a Charge is in effect; 

 
𝑤𝑖,𝑗,𝑡 is the proportion of the Relevant Period in which each Charge, 
𝑝𝑖,𝑗,𝑡, is in effect, calculated by the number of days during which the 
Charge is in effect and dividing 

 
(1) for the First Relevant Period, by 273; 
(2) for the Second Relevant Period, by 365; and 
(3) for the Third Relevant Period, by 366.  

 
𝑝𝑖,𝑗,𝑡 is the Charge for the specified time period, j, during the 
Relevant Period, t, for the specific service, i; 

 
𝒑�𝒊,𝒕−𝟏  is the Prior Period Weighted Average Charge made by the Dominant 
Provider for service, i:  
 

Where such Prior Period Weighted Average Charge shall be calculated by 
employing the following formula: 

 

�̅�𝑖,𝑡−1 =  ��𝑤𝑖,𝑗,𝑡−1𝑝𝑖,𝑗,𝑡−1�
𝑚

𝑗=1

 

 
Where: 

 
m is the number of time periods for which there are distinct Charges 
during the Prior Period; 

 
j is a number from 1 to m for each of the m time periods during 
which a Charge is in effect; 

 
𝑤𝑖,𝑗,𝑡−1 is the proportion of the Prior Period in which each Charge, 
𝑝𝑖,𝑗,𝑡−1, is in effect, calculated by the number of days during which 
the Charge is in effect and dividing; 
 

(1) for the First Prior Period, by 365; 
(2) for the Second Prior Period, by 273; and 
(3) for the Third Prior Period, by 365. 

 
𝑝𝑖,𝑗,𝑡−1  is the Charge for the specified time period, j, during the 
Prior Period, t-1, for the specific service, i; 

 
(d) Subject to paragraphs (e) (f) and (g), the Controlling Percentage in relation to any 

Relevant Period shall be calculated by employing the following formula:  
 

𝐶𝑃𝑡 = 𝑅𝑃𝐼 + 𝑋 
 
Where: 
 
𝑪𝑷𝒕 is the Controlling Percentage for the Relevant Period, rounded to one decimal 
place;  
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RPI  is the change in the Retail Prices Index in the period of 12 months ending on 30 
June immediately before the beginning of the Relevant Period expressed as a 
percentage, rounded to one decimal place; 
 
X is:  
 

(1) for the First Relevant Period, [-87.3]% 
(2) for the Second Relevant Period, [-3.0]% 
(3) for the Third Relevant Period, [-3.1]% 

 
(e) Where the Percentage Change in either the First Relevant Period or the Second 

Relevant Period is less than the Controlling Percentage (the “Deficiency”), then the 
Controlling Percentage for the following Relevant Period shall be determined in 
accordance with paragraph (g).  

 
(f) Where the Percentage Change in either the First Relevant Period or the Second 

Relevant Period is more than the Controlling Percentage (the “Excess”), then the 
Controlling Percentage for the following Relevant Period shall also be determined in 
accordance with paragraph (g). 

 
(g) In the case of Deficiency (defined in (e) above) or Excess (defined in (f) above), the 

Controlling Percentage will be calculated by employing the following formula: 
 

𝐶𝑃𝑡 = [(100% + 𝑅𝑃𝐼 + 𝑋)(100% + 𝐶𝑃𝑡−1)/(100% + 𝐶𝑡−1)] − 100% 
 

Where: 
 
𝑪𝑷𝒕 is the Controlling Percentage for the Second Relevant Period (in case of 
Deficiency or Excess in the First Relevant Period) or for the Third Relevant Period 
(in case of Deficiency or Excess in the Second Relevant Period); 
 
𝑪𝑷𝒕−𝟏is the Controlling Percentage for the First Relevant Period (in case of 
Deficiency or Excess in the First Relevant Period) or for the Second Relevant Period 
(in case of Deficiency or Excess in the Second Relevant Period); 
 
𝑪𝒕−𝟏 is the Percentage Change in the aggregate of Charges for the services in the 
Basket during the First Relevant Period (in case of Deficiency or Excess in the First 
Relevant Period) or for the Second Relevant Period (in case of Deficiency or Excess 
in the Second Relevant Period), calculated in accordance with the formula for Ct set 
out in paragraph (c); 
 
X is as set out in paragraph (d) above; and 
 
RPI  is as set out in paragraph (d) above. 

 
(h) Where the Percentage Change in any Relevant Period is more than the Controlling 

Percentage, the Dominant Provider shall, to the extent reasonably possible, and as 
soon as reasonably practicable, repay the Relevant Excess Revenue to every 
Affected Communications Provider. 

 
(i) Where  
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(1) the Dominant Provider makes a material change (other than to a Charge) to any 
service which is subject to this Condition 10; 

(2) the Dominant Provider makes a change to the date on which its financial year 
ends; or  

(3) there is a material change in the basis of the Retail Prices Index,  
 
paragraphs (a) to (h) shall have effect subject to such reasonable adjustment to take 
account of the change as Ofcom may direct to be appropriate in the circumstances.  

 
For the purposes of this paragraph, a material change to any service which is 
subject to this Condition 10 includes the introduction of a new service wholly or 
substantially in substitution for that existing service.  

 
(j) The Dominant Provider shall record, maintain and supply to Ofcom in an electronic 

format, no later than 31 March 2014 and, thereafter, no later than three months after 
the end of each Relevant Period, the data necessary for Ofcom to monitor 
compliance of the Dominant Provider with the price control. The data shall include, as 
relevant:  

 
i. pursuant to paragraph (c), the calculated Percentage Change relating to the 

aggregate of Charges for all of the services in the Basket;  
 

ii. all relevant data the Dominant Provider used in the calculation of the 
Percentage Change including for each specific service;  

 
iii. all Charges published by the Dominant Provider from time to time during the 

period beginning on 1 October 2013 and ending on 31 December 2013, or the 
Relevant Period as well as the Prior Period, including the dates and time 
periods during which they were in force;  

 
iv. the Relevant Period Weighted Average Charges and the Prior Period 

Weighted Average Charges for all of the services in the Basket and 
calculations thereof; 

 
v. other data necessary for monitoring compliance with the charge control; and 

 
vi. such data as Ofcom may from time to time direct.  

 
All relevant revenues in respect of a specific service in the Basket are to be provided 
to at least the nearest £1,000.  

 
(k) The Dominant Provider must take such steps as Ofcom may from time to time direct 

to comply with its obligations under this Condition 10.  
 
(l) Paragraphs (a) to (k) shall not apply to such extent as Ofcom may direct.  
 
(m) In this Condition: 

 
i. Affected Communications Provider means each communications provider to 

whom the Dominant Provider has provided any of the services listed in the 
Annex to this Schedule 2 during the Relevant Period; 

 
ii. Basket has the meaning as described in paragraph (b); 
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iii. Charge means, the published pence per minute charge rounded to four 
decimal places (being the amount offered or charged by the Dominant 
Provider, excluding any discounts), to a communications provider for a unit of 
any of the services subject to this Condition 10; 

 
iv. Controlling Percentage is to be determined in accordance with paragraph (d); 

 
v. Dominant Provider means British Telecommunications plc, whose registered 

company number is 1800000, and any of its subsidiaries or holding 
companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006; 

 
vi. Excess Revenue means the difference between the revenue which the 

Dominant Provider earned in the Relevant Period from providing the services 
listed in the Annex to this Schedule and the revenue the Dominant Provider 
would have earned in the Relevant Period from providing the services listed in 
the Annex to this Schedule if it had complied with paragraph (b) of this 
Schedule 2; 

 
vii. External Revenue means revenue from communications providers, other than 

the Dominant Provider, in relation to the services subject to this Condition 10; 
 
viii. Internal Revenue means revenue from the Dominant Provider in relation to 

call termination services, equivalent to the services listed in the Annex to this 
Schedule 2, provided to itself;  

 
ix. Ofcom means the Office of Communications; 

 
x. Percentage Change is to be determined in accordance with paragraph (c); 

 
xi. Prior Financial Year means the period of 12 months ending on 31 March 

immediately preceding the Relevant Period in question; 
 

xii. Prior Period means each of the following three periods: 
 

(1) In relation to the First Relevant Period, the period beginning 1 October 
2012 and ending 30 September 2013 (the “First Prior Period”); 

 
(2) In relation to the Second Relevant Period, the period beginning 1 January 

2014 and ending 30 September 2014 (the “Second Prior Period”); and 
 

(3) In relation to the Third Relevant Period, the period beginning 1 October 
2014 and ending 30 September 2015 (the “Third Prior Period”) 

 
xiii. Prior Period Weighted Average Charge is to be determined in accordance 

with the relevant formula in paragraph (c); 
 

xiv. Relevant Excess Revenue means the Excess Revenue earned from charging 
the Affected Communications Provider;  

 
xv. Relevant Period means each of the following three periods: 

 
(1) The nine-month period beginning on 1 January 2014 and ending on 30 

September 2014 (the “First Relevant Period”); 
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(2) The twelve-month period beginning on 1 October 2014 and ending on 30 
September 2015 (the “Second Relevant Period”); and 

 
(3) The twelve-month period beginning on 1 October 2015 and ending on 30 

September 2016 (the “Third Relevant Period”) 
 

xvi. Relevant Period Weighted Average Charge is to be determined in accordance 
with the relevant formula in paragraph (c);  

 
xvii. Retail Prices Index or “RPI” means the index of retail prices compiled by an 

agency or a public body on behalf of Her Majesty’s Government or a 
governmental department (which is the Office of National Statistics at the time 
of publication of this Notification) from time to time in respect of all items; and  

 
xviii. Total Revenue means the sum of External Revenue and Internal Revenue. 
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Annex to Schedule 2 – Services subject to the charge control (call termination) 
 

i) External Wholesale call termination local exchange segment - Day 

ii) External Wholesale call termination local exchange segment - Evening 

iii) External Wholesale call termination local exchange segment – Weekend 

iv) External Wholesale call termination local exchange segment (ISDN) – Day 

v) External Wholesale call termination local exchange segment (ISDN) – Evening  

vi) External Wholesale call termination local exchange segment (ISDN) – Weekend  

vii) External Wholesale call termination local exchange stick – Day 

viii) External Wholesale call termination local exchange stick – Evening  

ix) External Wholesale call termination local exchange stick – Weekend  

x) External Wholesale call termination local exchange stick (ISDN) – Day 

xi) External Wholesale call termination local exchange stick (ISDN) – Evening  

xii) External Wholesale call termination local exchange stick (ISDN) – Weekend  
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SCHEDULE 3 
 
[Draft] Condition 11: Charge control – interconnect circuits  
 

(a) The Dominant Provider shall take all reasonable steps to secure that, at the end of 
each Relevant Year, the Percentage Change, 𝐶𝑡, (as determined in accordance with 
paragraph (b)) in the aggregate of Charges for all of the services listed in the Annex 
to this Schedule 3 (all such services together referred to as the “Basket”) is not more 
than the Controlling Percentage, 𝐶𝑃𝑡, (as determined in accordance with paragraph 
(c), or paragraph (g) if the circumstances in paragraphs (e) or (f) prevail.).  

 
(b) The Percentage Change for the purpose of the Basket specified in paragraph (a) 

shall be calculated by employing the following formula: 
 

𝐶𝑡 =
∑ �𝑅𝑖

��̅�𝑖,𝑡 − �̅�𝑖,𝑡−1�
�̅�𝑖,𝑡−1

�
 

𝑛
𝑖=1

∑ 𝑅𝑖𝑛
𝑖=1

 

 
Where:  
 
𝑪𝒕 is the Percentage Change in the aggregate of Charges for the services in the 
Basket during the Relevant Year, t;  
 

n is the number of services in the Basket;  
 

i is a service numbered from 1 to n for each of the n services in the Basket; 
 
𝑹𝒊  is the Total Revenue accrued during the Prior Financial Year in respect of 
service, i;  
 
t, refers to the Relevant Year; 
 
t-1 refers to the Prior Year; 

 
𝒑�𝒊,𝒕  is the Relevant Year Weighted Average Charge made by the Dominant Provider 
for service, i:  
 

Where such Relevant Year Weighted Average Charge shall be calculated 
by employing the following formula: 

 

�̅�𝑖,𝑡 =  ��𝑤𝑖,𝑗,𝑡𝑝𝑖,𝑗,𝑡�
𝑚

𝑗=1

 

   
Where:  

 
m is the number of time periods for which there are distinct Charges 
during the Relevant Year; 

 
j is a number from 1 to m for each of the m time periods during 
which a Charge is in effect; 
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𝑤𝑖,𝑗,𝑡 is the proportion of the Relevant Year in which each Charge, 
𝑝𝑖,𝑗,𝑡, is in effect, calculated by the number of days during which the 
Charge is in effect and dividing 

 
(1) for the First Relevant Year, by 365; 
(2) for the Second Relevant Year, by 365; and 
(3) for the Third Relevant Year, by 366.  

 
𝑝𝑖,𝑗,𝑡 is the Charge for the specified time period, j, during the 
Relevant Year, t, for the specific service, i; 

 
𝒑�𝒊,𝒕−𝟏  is the Prior Year Weighted Average Charge made by the Dominant Provider 
for service, i:  
 

Where such Prior Year Weighted Average Charge shall be calculated by 
employing the following formula: 

 

�̅�𝑖,𝑡−1 =  ��𝑤𝑖,𝑗,𝑡−1𝑝𝑖,𝑗,𝑡−1�
𝑚

𝑗=1

 

 
Where: 

 
m is the number of time periods for which there are distinct Charges 
during the Prior Year; 

 
j is a number from 1 to m for each of the m time periods during 
which a Charge is in effect; 

 
𝑤𝑖,𝑗,𝑡−1 is the proportion of the Prior Year in which each Charge, 
𝑝𝑖,𝑗,𝑡−1, is in effect, calculated by the number of days during which 
the Charge is in effect and dividing by 365; and 
 
𝑝𝑖,𝑗,𝑡−1  is the Charge for the specified time period, j, during the 
Prior Year, t-1, for the specific service, i; 

 
(c) Subject to paragraphs (d) (e) and (f), the Controlling Percentage, 𝐶𝑃𝑡, in relation to 

any Relevant Year is zero (“0”) 
 

(d) Where the Percentage Change in either the First Relevant Year or the Second 
Relevant Year is less than the Controlling Percentage (the “Deficiency”), then the 
Controlling Percentage for the following Relevant Year shall be determined in 
accordance with paragraph (f).  

 
(e) Where the Percentage Change in either the First Relevant Year or the Second 

Relevant Year is more than the Controlling Percentage (the “Excess”), then the 
Controlling Percentage for the following Relevant Year shall also be determined in 
accordance with paragraph (f). 

 
(f) In the case of Deficiency (defined in (d) above) or Excess (defined in (e) above), the 

Controlling Percentage will be calculated by employing the following formula: 
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𝐶𝑃𝑡 = [ 100%/(100% + 𝐶𝑡−1)] − 100% 
 

Where: 
 
𝑪𝑷𝒕 is the Controlling Percentage for the Second Relevant Year (in case of 
Deficiency or Excess in the First Relevant Year) or for the Third Relevant Year (in 
case of Deficiency or Excess in the Second Relevant Year); 
 
𝑪𝒕−𝟏 is the Percentage Change in the aggregate of Charges for the services in the 
Basket during the First Relevant Year (in case of Deficiency or Excess in the First 
Relevant Year) or for the Second Relevant Year (in case of Deficiency or Excess in 
the Second Relevant Year), calculated in accordance with the formula for Ct set out 
in paragraph (b). 
 

(g) Where the Percentage Change in any Relevant Year is more than the Controlling 
Percentage, the Dominant Provider shall, to the extent reasonably possible, and as 
soon as reasonably practicable, repay the Relevant Excess Revenue to every 
Affected Communications Provider. 

 
(h) The Dominant Provider shall also and, in any event, take all reasonable steps to 

secure that, at the end of each Relevant Year, the Percentage Change in the Charge 
for each and every service listed in the Annex to this Schedule 3 is not more than 
+10%. 

 
For the purpose of this paragraph (h), the Percentage Change shall be calculated by 
employing the following formula: 
 

𝐶𝑖 =
��̅�𝑖,𝑡 − �̅�𝑖,𝑡−1�

�̅�𝑖,𝑡−1
 

 
Where  
 
𝑪𝒊 is the Percentage Change for the Relevant Year for each service, i; and 
 
𝒑�𝒊,𝒕 and 𝒑�𝒊,𝒕−𝟏  are as defined in paragraph (b) above. 
 

(i) Where  
 

(1) the Dominant Provider makes a material change (other than to a Charge) to any 
service which is subject to this Condition 11; 

(2) the Dominant Provider makes a change to the date on which its financial year 
ends; or  

(3) there is a material change in the basis of the Retail Prices Index,  
 
paragraphs (a) to (h) shall have effect subject to such reasonable adjustment to take 
account of the change as Ofcom may direct to be appropriate in the circumstances.  

 
For the purposes of this paragraph, a material change to any service which is 
subject to this Condition 11 includes the introduction of a new service wholly or 
substantially in substitution for that existing service.  

 
(j) The Dominant Provider shall record, maintain and supply to Ofcom in an electronic 

format, no later than three months after the end of each Relevant Year, the data 
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necessary for Ofcom to monitor compliance of the Dominant Provider with the price 
control. The data shall include:  

 
i. pursuant to paragraph (b), the calculated Percentage Change relating to the 

aggregate of Charges for all of the services in the Basket;  
 

ii. all relevant data the Dominant Provider used in the calculation of the 
Percentage Change including for each specific service;  

 
iii. all Charges published by the Dominant Provider from time to time during the 

Relevant Year and the Prior Year, including the dates and time periods during 
which they were in force;  

 
iv. the Relevant Year Weighted Average Charges and the Prior Year Weighted 

Average Charges for all of the services in the Basket and calculations thereof; 
 

v. other data necessary for monitoring compliance with the charge control; and 
 

vi. such data as Ofcom may from time to time direct. 
 
All relevant revenues in respect of a specific service in the Basket are to be provided 
to at least the nearest £1,000.  

 
(k) The Dominant Provider must take such steps as Ofcom may from time to time direct 

to comply with its obligations under this Condition 11.  
 

(l) Paragraphs (a) to (k) shall not apply to such extent as Ofcom may direct.  
 
(m) In this Condition: 

 
i. Affected Communications Provider means each communications provider to 

whom the Dominant Provider has provided any of the services listed in the 
Annex to this Schedule 3 during the Relevant Year;  

 
ii. Basket has the meaning as described in paragraph (a); 

 
iii. Charge means, the published charge rounded to the nearest penny (being the 

amount offered or charged by the Dominant Provider, excluding any 
discounts), to a communications provider for a unit of any of the services 
subject to this Condition 11; 

 
iv. Controlling Percentage is to be determined in accordance with paragraph (c); 

 
v. Dominant Provider means British Telecommunications plc, whose registered 

company number is 1800000, and any of its subsidiaries or holding 
companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006; 

 
vi. Excess Revenue means the difference between the revenue which the 

Dominant Provider earned in the Relevant Year from providing the services 
listed in the Annex to this Schedule and the revenue the Dominant Provider 
would have earned in the Relevant Year from providing the services listed in 
the Annex to this Schedule if it had complied with paragraph (a) of this 
Schedule 3; 
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vii. External Revenue means revenue from communications providers, other than 
the Dominant Provider, in relation to the services subject to this Condition 11; 

 
viii. Internal Revenue means revenue from the Dominant Provider in relation to 

interconnect circuits, equivalent to the services listed in the Annex to this 
Schedule 3, provided to itself;  

 
ix. Ofcom means the Office of Communications; 

 
x. Percentage Change is to be determined in accordance with paragraph (b); 

 
xi. Prior Financial Year means the period of 12 months ending on 31 March 

immediately preceding the Relevant Year in question; 
 

xii. Prior Year means each of the following three years: 
 

(1) In relation to the First Relevant Year, the period beginning 1 October 2012 
and ending 30 September 2013 (the “First Prior Year”);  

 
(2) In relation to the Second Relevant Year, the period beginning 1 October 

2013 and ending 30 September 2014 (the “Second Prior Year”); and 
 
(3) In relation to the Third Relevant Year, the period beginning 1 October 

2014 and ending 30 September 2015 (the “Third Prior Year”); 
 

xiii. Prior Year Weighted Average Charge is to be determined in accordance with 
the relevant formula in paragraph (b); 

 
xiv. Relevant Excess Revenue means the Excess Revenue earned from charging 

the Affected Communications Provider;  
 
xv. Relevant Year means each of the following three years: 

 
(1) The period beginning on 1 October 2013 and ending on 30 September 

2014 (the “First Relevant Year”);  
 
(2) The period beginning on 1 October 2014 and ending on 30 September 

2015 (the “Second Relevant Year”); and 
 
(3) The period beginning on 1 October 2015 and ending on 30 September 

2016 (the “Third Relevant Year”); 
 
xvi. Relevant Year Weighted Average Charge is to be determined in accordance 

with the relevant formula in paragraph (b); and 
 

xvii. Total Revenue means the sum of External Revenue and Internal Revenue. 
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Annex to Schedule 3 – Services subject to the charge control (interconnect circuits) 
 

i) External wholesale standard Customer-Sited Interconnect connections; 

ii) External wholesale standard Customer-Sited Interconnect rentals – fixed; 

iii) External wholesale standard Customer-Sited Interconnect rentals - per km; 

iv) External wholesale interconnection extension circuits connections; 

v) External wholesale interconnection extension circuits rentals – fixed; 

vi) External wholesale interconnection extension circuits rentals - per km; 

vii) External wholesale intra-building circuits connections; 

viii) External wholesale intra-building circuits rentals; 

ix) External wholesale in-span interconnection links rentals; 

x) External nominated in-span interconnection links - per km; and 

xi) External wholesale rearrangements. 
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SCHEDULE 4 
 
[Draft] Condition 12: Charge control – product management, policy and planning 
 

(a) During the period beginning on 1 October 2013 and ending on 31 December 2013, 
the Dominant Provider shall take all reasonable steps to secure that the Charge for 
each of the services listed in the Annex to this Schedule 4 does not exceed the 
Charge for that same service in effect at 30 September 2013. 
 

(b) The Dominant Provider shall record, maintain and supply to Ofcom in an electronic 
format, no later than 31 March 2014, the data necessary for Ofcom to monitor 
compliance of the Dominant Provider with the price control.  

 
(c) The Dominant Provider must take such steps as Ofcom may from time to time direct 

to comply with its obligations under this Condition 12. 
 

(d) Paragraphs (a) to (c) shall not apply to such extent as Ofcom may direct.  
 

(e) In this Condition: 
 

i. Charge means, the published charge (being the amount offered or charged 
by the Dominant Provider, excluding any discounts), to a communications 
provider for a unit of external product management, policy and planning 
subject to this Condition 12; 
 

ii. Dominant Provider means British Telecommunications plc, whose registered 
company number is 1800000, and any of its subsidiaries or holding 
companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006;  

 
iii. Implementation Period means the three-month period beginning on 1 October 

2013 and ending on 31 December 2013; and  
 

iv. Ofcom means the Office of Communications. 
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Annex to Schedule 4 – Services subject to the charge control (product management, 
policy and planning) 
 

i) External product management, policy and planning – Day 

ii) External product management, policy and planning – Evening 

iii) External product management, policy and planning – Weekend  

 



Review of the fixed narrowband services markets 
 

359 

Annex 3 

3 Proposal for NTS retail uplift  
NOTIFICATION OF PROPOSALS FOR EU CONSULTATION UNDER SECTION 48B OF 
THE COMMUNICATIONS ACT 2003 
 
Proposals for the setting of SMP services conditions in relation to BT under section 
45 of the Communications Act 2003 
 
Background 

1. On 5 February 2013, Ofcom published a consultation document entitled Review of the 
fixed narrowband services markets - Consultation on the proposed markets, market 
power determinations and remedies (the “February 2013 consultation”). 

2. Annex 6 of the February 2013 consultation set out the Notification under sections 48A 
and 80A of the Communications Act 2003, in which Ofcom proposed to identify certain 
markets, make market power determinations and set SMP services conditions. 

3. Annex 8 of the February 2013 consultation set out the Notification under section 48A of 
the Communications Act 2003, in which Ofcom proposed to set the charge for the NTS 
Retail Uplift. 

4. A copy of the February 2013 consultation was sent to the Secretary of State in 
accordance with sections 48C(1) and 81(1) of the Act.  

5. Ofcom received several responses to its proposals set out in the February 2013 
consultation, and has considered every such representation. The Secretary of State has 
not notified Ofcom of any international obligation on the United Kingdom for the purposes 
of those proposals. 

6. The proposals set out in the February 2013 consultation, and Annex 8 of that 
consultation in particular, contained proposals of EU significance for the purposes of the 
Act. Therefore, after making such modifications to the proposals that appeared to Ofcom 
to be appropriate following domestic consultation, Ofcom hereby sends a copy of them, 
and a draft of the Statement accompanying this Notification setting out the reasons for 
them, to the European Commission, BEREC and the regulatory authorities of every other 
Member State for EU consultation, in accordance with sections 48B(2) of the Act. 

 
Proposals set out in the Market Power Notification 

7. Annex 1 of the Draft Statement sets out the Notification under sections 48B and 80B of 
the Act, in which Ofcom proposes to identify certain markets, make market power 
determinations and set SMP services conditions (the “Market Power Notification”).  

8. In the Market Power Notification, Ofcom proposes to identify, amongst others, the market 
for wholesale call origination on a fixed narrowband network in the United Kingdom 
excluding the Hull area, proposes that BT has significant market power in relation to this 
market and proposes to set SMP services conditions.  

9. At Condition 8 of Schedule 1 of the Market Power Notification, Ofcom proposes that BT 
be required to provide NTS Call Origination and that it shall make no charges for doing 
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so, except for a charge for the call origination service used to originate the NTS Call; a 
charge for the NTS Retail Uplift; and a charge for bad debt relating to the retailing by the 
Dominant Provider of Premium Rate Service calls.  

 
Proposals 

10. In this Notification, and with reference to the market power determination referred to in 
the Market Power Notification, and Condition 9 of Schedule 1 of the Market Power 
Notification, Ofcom proposes to set the charge for the NTS Retail Uplift. 

11. Ofcom is proposing to set SMP condition 13 in relation to the market listed in paragraph 
8 above, as set out in the Schedule to this Notification. 

12. Ofcom is proposing to apply SMP condition 13 as set out in the Schedule to this 
Notification from the date of the notification under sections 48(1) and 79(4) of the 
Communications Act adopting the proposals set out in this Notification until the NTS 
Effective Date.  

13. The effect of, and Ofcom’s reasons for making the proposal to set the SMP condition set 
out in the Schedule to this Notification are set out in the Draft Statement accompanying 
this Notification, and in particular Section 5.  

 
Ofcom’s duties and legal tests 

14. In proposing to set the SMP condition referred to in paragraph 11, Ofcom has taken due 
account of all applicable recommendations issued by the European Commission in 
accordance with Section 4A of the Act. Pursuant to Article 3(3) of Regulation (EC) No 
1211/2009, Ofcom has also taken the utmost account of any relevant opinion, 
recommendation, guidelines, advice or regulatory practice adopted by BEREC. 

15. Ofcom considers that the proposed SMP condition referred to in paragraph 11 complies 
with the requirements of sections 45 to 47, 87 and 88 of the Act, as appropriate and 
relevant to such SMP condition. 

16. In proposing to set the SMP condition referred to in paragraph 11, Ofcom has considered 
and acted in accordance with its general duties set out in section 3 of the Act and the six 
Community requirements set out in section 4 of the Act. 

 
Interpretation  

17. Except as otherwise defined in paragraph 18 of this Notification, words or expressions 
used shall have the same meaning as they have been ascribed in the Act. 

18. In this Notification: 

(a) “Act” means the Communications Act 2003 (c. 21); 

(b) “BT” means British Telecommunications plc, whose registered company number is 
1800000, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006; 
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(c) “Hull Area” means the area defined as the 'Licensed Area' in the licence granted on 
30 November 1987 by the Secretary of State under section 7 of the 
Telecommunications Act 1984 to Kingston upon Hull City Council and Kingston 
Communication (Hull) plc; 

(d) “NTS Effective Date” means the Effective Date as defined in the Notifications under 
Section 48(1) of the Act setting general conditions introducing an unbundled tariff 
structure for 084, 087, 090, 091, 098 and 118 numbers and setting access-related 
conditions in relation to the purchase of origination services for calls to 080 and 116 
numbers; and    

(e) “United Kingdom” has the meaning given to it in the Interpretation Act 1978 (1978 
c30). 

 
Signed 
 

 
 
 
 
Andrea Coscelli  
Economics Director, Ofcom 
 
A person duly authorised in accordance with paragraph 18 of the Schedule to the 
Office of Communications Act 2002 
 
20 August 2013 
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SCHEDULE  
 
[Draft] Condition 13: Charge control – NTS retail uplift  
 

(a) The Dominant Provider shall take all reasonable steps to secure that, at the end of 
each Relevant Year, the Percentage Change, 𝐶𝑡, (as determined in accordance with 
paragraph (b)) in the aggregate of the NTS Retail Uplift for all of the services listed in 
the Annex to this Schedule (all such services together referred to as the “Basket”) is 
not more than the Controlling Percentage, 𝐶𝑃𝑡, (as determined in accordance with 
paragraph (c), or paragraph (g) if the circumstances in paragraphs (e) or (f) prevail.).  

 
(b) The Percentage Change for the purpose of the Basket specified in paragraph (a) 

shall be calculated by employing the following formula: 
 

𝐶𝑡 =
∑ �𝑅𝑖

��̅�𝑖,𝑡 − �̅�𝑖,𝑡−1�
�̅�𝑖,𝑡−1

�
 

𝑛
𝑖=1

∑ 𝑅𝑖𝑛
𝑖=1

 

 
Where:  
 
𝑪𝒕 is the Percentage Change in the aggregate of the NTS Retail Uplift for the 
services in the Basket during the Relevant Year, t;  
 

n is the number of services in the Basket;  
 

i is a service numbered from 1 to n for each of the n services in the Basket; 
 
𝑹𝒊  is the Total Revenue accrued during the Prior Financial Year in respect of 
service, i;  
 
t, refers to the Relevant Year; 
 
t-1 refers to the Prior Year; 
 
𝒑�𝒊,𝒕  is the Relevant Year Weighted Average NTS Retail Uplift made by the Dominant 
Provider for service, i:  
 

Where such Relevant Year Weighted Average NTS Retail Uplift shall be 
calculated by employing the following formula: 

 

�̅�𝑖,𝑡 =  ��𝑤𝑖,𝑗,𝑡𝑝𝑖,𝑗,𝑡�
𝑚

𝑗=1

 

   
Where:  

 
m is the number of time periods for which there are distinct Charges 
during the Relevant Year; 

 
j is a number from 1 to m for each of the m time periods during 
which a NTS Retail Uplift is in effect; 

 



Review of the fixed narrowband services markets 
 

363 

𝑤𝑖,𝑗,𝑡 is the proportion of the Relevant Year in which each NTS 
Retail Uplift, 𝑝𝑖,𝑗,𝑡, is in effect, calculated by the number of days 
during which the NTS Retail Uplift is in effect and dividing 

 
(1) for the First Relevant Year, by 365; 
(2) for the Second Relevant Year: 

a. where the NTS Effective Date falls after 30 
September 2015, by 365; or 

b. where the NTS Effective Date falls before 30 
September 2015, by such number of days as 
counted in the period starting with 1 October 
2014 and ending with the day before the NTS 
Effective Date; and 

(3) for the Third Relevant Year: 
a. where the NTS Effective Date falls after 30 

September 2016, by 366; or 
b. where the NTS Effective Date falls before 30 

September 2016, by such number of days as 
counted in the period starting with 1 October 
2015 and ending with the day before the NTS 
Effective Date. 

 
𝑝𝑖,𝑗,𝑡 is the NTS Retail Uplift for the specified period, j, during the 
Relevant Year, for the specific service, i; 

 
𝒑�𝒊,𝒕−𝟏  is the Prior Year Weighted Average NTS Retail Uplift made by the Dominant 
Provider for service, i:  
 

Where such Prior Year Weighted Average NTS Retail Uplift shall be 
calculated by employing the following formula: 

 

�̅�𝑖,𝑡−1 =  ��𝑤𝑖,𝑗,𝑡−1𝑝𝑖,𝑗,𝑡−1�
𝑚

𝑗=1

 

 
Where: 

 
m is the number of time periods for which there are distinct Charges 
during the Prior Year; 

 
j is a number from 1 to m for each of the m periods during which a 
NTS Retail Uplift is in effect; 

 
𝑤𝑖,𝑗,𝑡−1 is the proportion of the Prior Year in which each NTS Retail 
Uplift, 𝑝𝑖,𝑗,𝑡−1, is in effect, calculated by the number of days during 
which the NTS Retail Uplift is in effect and dividing by 365; and 
 
𝑝𝑖,𝑗,𝑡−1  is the NTS Retail Uplift for the specified time period, j, 
during the Prior Year, t-1,  for the specific service, i; 

 
(c) Subject to paragraphs (d) (e) and (f), the Controlling Percentage in relation to any 

Relevant Year shall be calculated by employing the following formula:  
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𝐶𝑃𝑡 = 𝑅𝑃𝐼 + 𝑋 
 
Where: 
 
𝑪𝑷𝒕 is the Controlling Percentage for the Relevant Year, rounded to one decimal 
place;  
 
RPI  is the change in the Retail Prices Index in the period of 12 months ending on 30 
June immediately before the beginning of the Relevant Year expressed as a 
percentage (rounded to one decimal place); 
 
X is:  
 

(1) for the First Relevant Year, 0%   
(2) for the Second Relevant Year, 0% 
(3) for the Third Relevant Year, 0% 

 
(d) Where the Percentage Change in either the First Relevant Year or the Second 

Relevant Year is less than the Controlling Percentage (the “Deficiency”), then the 
Controlling Percentage for the following Relevant Year shall be determined in 
accordance with paragraph (f).  

 
(e) Where the Percentage Change in either the First Relevant Year or the Second 

Relevant Year is more than the Controlling Percentage (the “Excess”), then the 
Controlling Percentage for the following Relevant Year shall also be determined in 
accordance with paragraph (f). 

 
(f) In the case of Deficiency (defined in (d) above) or Excess (defined in (e) above), the 

Controlling Percentage will be calculated by employing the following formula: 
 

𝐶𝑃𝑡 = [(100% + 𝑅𝑃𝐼 + 𝑋)(100% + 𝐶𝑃𝑡−1)/(100% + 𝐶𝑡−1)] − 100% 
 

Where: 
 
𝑪𝑷𝒕 is the Controlling Percentage for the Second Relevant Year (in case of 
Deficiency or Excess in the First Relevant Year) or for the Third Relevant Year (in 
case of Deficiency or Excess in the Second Relevant Year); 
 
𝑪𝑷𝒕−𝟏 is the Controlling Percentage for the First Relevant Year (in case of 
Deficiency or Excess in the First Relevant Year) or for the Second Relevant Year (in 
case of Deficiency or Excess in the Second Relevant Year); 
 
𝑪𝒕−𝟏 is the Percentage Change in the aggregate of the NTS Retail Uplift for the 
services in the Basket during the First Relevant Year (in case of Deficiency or 
Excess in the First Relevant Year) or for the Second Relevant Year (in case of 
Deficiency or Excess in the Second Relevant Year), calculated in accordance with 
the formula for Ct set out in paragraph (b); 
 
X  is as set out in paragraph (c) above; and 
 
RPI  is as set out in paragraph (c) above. 

 
(g) Where the Percentage Change in any Relevant Year is more than the Controlling 

Percentage, the Dominant Provider shall, to the extent reasonably possible, and as 
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soon as reasonably practicable, repay the Relevant Excess Revenue to every 
Affected Communications Provider. 
 

(h) Where  
 

(1) the Dominant Provider makes a material change (other than to a NTS Retail 
Uplift) to any service which is subject to this Condition 13; 

(2) the Dominant Provider makes a change to the date on which its financial year 
ends; or  

(3) there is a material change in the basis of the Retail Prices Index,  
 
paragraphs (a) to (g) shall have effect subject to such reasonable adjustment to take 
account of the change as Ofcom may direct to be appropriate in the circumstances.  

 
For the purposes of this paragraph, a material change to any service which is 
subject to this Condition 13 includes the introduction of a new service wholly or 
substantially in substitution for that existing service.  

 
(i) The Dominant Provider shall record, maintain and supply to Ofcom in an electronic 

format, no later than three months after the end of each Relevant Year, the data 
necessary for Ofcom to monitor compliance of the Dominant Provider with the price 
control. The data shall include:  

 
i. pursuant to paragraph (b), the calculated Percentage Change relating to the 

aggregate of the NTS Retail Uplift for all of the services in the Basket;  
 

ii. all relevant data the Dominant Provider used in the calculation of the 
Percentage Change including for each specific service;  

 
iii. all NTS Retail Uplifts published by the Dominant Provider from time to time 

during the Relevant Year and the Prior Year, including the time periods during 
which they were in force;  

 
iv. the Relevant Year Weighted Average NTS Retail Uplifts and the Prior Year 

Weighted Average NTS Retail Uplifts for all of the services in the Basket and 
calculations thereof;  

 
v. other data necessary for monitoring compliance with the charge control; and 

 
vi. such data as Ofcom may from time to time direct.  

 
All relevant revenues in respect of a specific service in the Basket are to be provided 
to the nearest £1,000.  

 
(j) The Dominant Provider must take such steps as Ofcom may from time to time direct 

to comply with its obligations under this Condition 13.  
 

(k) Paragraphs (a) to (j) shall not apply to such extent as Ofcom may direct. 
 
(l) In this Condition: 

 
i. Affected Communications Provider means each communications provider to 

whom the Dominant Provider has provided any of the services listed in the 
Annex to this Schedule during the Relevant Year;  
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ii. Basket has the meaning as described in paragraph (a); 
 

iii. Charge means, the published pence per minute charge rounded to four 
decimal places (being the amount offered or charged by the Dominant 
Provider, excluding any discounts), to a communications provider for a unit of 
any of the services subject to this Condition 13; 

 
iv. “NTS Effective Date” means the Effective Date as defined in the Notifications 

under Section 48(1) of the Act setting general conditions introducing an 
unbundled tariff structure for 084, 087, 090, 091, 098 and 118 numbers and 
setting access-related conditions in relation to the purchase of origination 
services for calls to 080 and 116 numbers; and    

v. NTS Calls means a call to a number starting with 0500, 080, 082, 084, 0871, 
0872, 0873 and 09; 

vi. NTS Retail Uplift means, the Charge for retailing NTS Calls to the end-user, 
to a communications provider for a unit of  any of the services subject to this 
Condition 13; 

 
vii. Controlling Percentage is to be determined in accordance with paragraph (c); 

 
viii. Dominant Provider means British Telecommunications plc, whose registered 

company number is 1800000, and any of its subsidiaries or holding 
companies, or any subsidiary of such holding companies, all as defined by 
section 1159 of the Companies Act 2006; 

 
ix. Excess Revenue means the difference between the revenue which the 

Dominant Provider earned in the Relevant Year from providing the services 
listed in the Annex to this Schedule and the revenue the Dominant Provider 
would have earned in the Relevant Year from providing the services listed in 
the Annex to this Schedule if it had complied with paragraph (a) of this 
Schedule; 

 
x. External Revenue means revenue from communications providers, other than 

the Dominant Provider, in relation to the services subject to this Condition 13; 
 

xi. Internal Revenue means revenue from the Dominant Provider in relation to 
the services subject to this Condition 13, provided to itself;  

 
xii. Ofcom means the Office of Communications; 

 
xiii. Percentage Change is to be determined in accordance with paragraph (b); 

 
xiv. Prior Financial Year means the period of 12 months ending on 31 March 

immediately preceding the Relevant Year in question; 
 

xv. Prior Year means each of the following three years: 
 

(1) In relation to the First Relevant Year, the period beginning 1 October 2012 
and ending 30 September 2013 (the “First Prior Year”);  

 
(2) In relation to the Second Relevant Year, the period beginning 1 October 

2013 and ending 30 September 2014 (the “Second Prior Year”); and 
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(3) In relation to the Third Relevant Year, the period beginning 1 October 
2014 and ending 30 September 2015 (the “Third Prior Year”); 

 
xvi. Prior Year Weighted Average NTS Retail Uplift is to be determined in 

accordance with the relevant formula in paragraph (b); 
 

xvii. Relevant Excess Revenue means the Excess Revenue earned from charging 
the Affected Communications Provider;  

 
xviii. Relevant Year means each of the following three years: 

 
(1) The period beginning on 1 October 2013 and ending on 30 September 

2014 (the “First Relevant Year”);  
 
(2) The period beginning on 1 October 2014 and ending on 30 September 

2015 or, where the NTS Effective Date falls before 30 September 2015, 
the period beginning on 1 October 2014 and ending on the day before the 
NTS Effective Date (the “Second Relevant Year”); and 

 
(3) The twelve-month period beginning on 1 October 2015 and ending on 30 

September 2016 or, where the NTS Effective Date falls before 30 
September 2016, the period beginning on 1 October 2015 and ending on 
the day before the NTS Effective Date (the “Third Relevant Year”); 

 
xix. Relevant Year Weighted Average NTS Retail Uplift is to be determined in 

accordance with the relevant formula in paragraph (b); and 
 

xx. Retail Prices Index or “RPI” means the index of retail prices compiled by an 
agency or a public body on behalf of Her Majesty’s Government or a 
governmental department (which is the Office of National Statistics at the time 
of publication of this Notification) from time to time in respect of all items; and 

 
xxi. Total Revenue means the sum of External Revenue and Internal Revenue. 
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Annex to the Schedule – Services in the Basket subject to the charge control (NTS 
Retail Uplift) 
 

1. Calls to a number starting with 0500 or 080 
 

2. Calls to a number starting with 082, 084, 0871, 0872, 0873 and 09 
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Annex 4 

4 [Draft] direction to provide interconnect 
circuit KPIs 
[PROPOSED] NOTIFICATION UNDER SECTIONS 49 AND 49A OF THE 
COMMUNICATIONS ACT 2003 AND SMP CONDITION 8 (TRANSPARENCY OF 
SERVICE) IMPOSED ON BT IN RELATION TO INTERCONNECT CIRCUITS 
 
Background 
 

1. On 5 February 2013, Ofcom published a consultation document entitled Review of the 
fixed narrowband services markets - Consultation on the proposed markets, market 
power determinations and remedies (the “February 2013 consultation”), consulting on 
proposals identifying markets, making market power determinations and setting 
Significant Market Power (“SMP”) services conditions. In the February 2013 consultation, 
Ofcom proposed to impose certain SMP conditions on BT in relation to interconnect 
circuits. In particular, under Condition 8, Ofcom proposed that BT be required to publish 
all such information for the purposes of securing transparency as to the quality of service 
in relation to the network access provided by BT, in such manner and form as Ofcom 
may require from time to time. 

2. At Annex 9 of the February 2013 consultation, Ofcom published proposals to give effect 
to such Condition 8 by setting out the information which, if the proposal is adopted, BT 
would be required to publish. 

3. Ofcom received several responses to its proposals set out in the February 2013 
consultation, and has considered every such representation. The Secretary of State has 
not notified Ofcom of any international obligation on the United Kingdom for the purposes 
of those proposals. 

4. On [date of the final statement] Ofcom published the statement entitled [title of the 
statement] (the “Statement”) in which it identified markets, made market power 
determinations and set SMP services conditions. In the Statement, Ofcom imposed 
certain SMP conditions on BT in relation to interconnect circuits. In particular, under 
Condition 8, BT is required to publish all such information for the purposes of securing 
transparency as to the quality of service in relation to the network access provided by 
BT, in such manner and form as Ofcom may require from time to time. 

5. This direction concerns matters to which Condition 8 relates, and in particular, sets out 
the information which BT is required to publish. 

 
Direction 

6. Ofcom hereby directs the Dominant Provider to act as prescribed in the Schedule to this 
Notification.  

7. The effect of, and reasons for giving, the direction are set out in the accompanying 
Statement, and in particular section 10. 
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Proposal to withdraw direction 

8. Ofcom hereby withdraws the direction set out at Annex 9 of the regulatory statement 
“Review of the fixed narrowband services wholesale markets – Statement on the 
markets, market power determinations and remedies including further consultation”656, 
with effect on the date of this Statement.  

 
Ofcom’s duties and legal tests 

9. Ofcom considers that the direction referred to in paragraph 5 complies with the 
requirements of section 49(2) of the Act.    

10. Ofcom is satisfied that is has acted in accordance with its general duties set out in 
section 3 of the Act and the six community requirements in section 4 of the Act. 

 
Interpretation 

11. Except as otherwise defined in paragraph 12 of this Notification, words or expressions 
used shall have the same meaning as they have been ascribed in the Communications 
Act 2003. 

12. In this Notification: 

(a) “BT” means British Telecommunications plc, whose registered company number is 
1800000, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, all as defined by section 1159 of the Companies Act 2006; 

 
 
Signed 
 

 
 
 
 
Andrea Coscelli 
Economics Director, Ofcom 
 
A person duly authorised in accordance with paragraph 18 of the Schedule to the 
Office of Communications Act 2002 
 
[Date of the Statement] 
 

                                                 
656 Available at 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.
pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultation/summary/main.pdf
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SCHEDULE 
 
Part 1: Definitions and Interpretation 
 

1. In this Schedule and the Annex to this Schedule –  

(a) “Committed Order” means an Order for which a Contract Delivery Date has been 
confirmed; 

(b) “Completed Order” means an Order which has been provisioned and for which all 
other related work has been carried out; 

(c) “Contract Delivery Date” means the date agreed between the Dominant Provider and 
a Third Party for an Order to become a Completed Order; 

(d) “CSI” means customer sited interconnection links; 

(e) “Data Management Amendments” means the routing amendment which a Third Party 
requests the Dominant Provider to make in order to modify the way in which calls are 
routed both at the Digital Local Exchange and at the tandem switches; 

(f) “Dominant Provider” means British Telecommunications plc, whose registered 
company number is 1800000, and any of its subsidiaries or holding companies, or 
any subsidiary of such holding companies, all as defined by section 1159 of the 
Companies Act 2006; 

(g) “Fault” means a degradation or problem with interconnect circuits which is identified 
by the Dominant Provider or a Third Party and which is registered on the Dominant 
Provider’s operational support system; 

(h) “IEC” means interconnect extension circuits; 

(i) “Interconnect Circuits” mean any and all of the following specific services provided by 
the Dominant Provider: 

(i) CSI; 

(ii) ISI; 

(iii) IEC; 

(j) “Interconnect Circuit KPIs” mean the KPIs set out in the Annex to this Schedule; 

(k) “ISI” means in-span interconnection links; 

(l) “KPI” means key performance indicator; 

(m) “Order” means a request for Interconnect Circuits submitted to the Dominant Provider 
by a Third Party; 

(n) “Reporting Period” means each of the four periods of three calendar months which 
make up a calendar year, the first of such periods starting on 1 October 2013 and 
ending on 31 December 2013 and each of the following three-month periods starting 
on the day after the last day of the previous period; 
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(o) “Restored Service” means the point at which the Interconnect Circuit in relation to 
which a Fault was registered becomes available again for use by the Third Party; 

(p) “Third Party” means either: 

(iv) a person providing a Public Electronic Communications Network; or 

(v) a person providing a Public Electronic Communications Service; 

(q) “Working Day” means any day other than Saturdays, Sundays, public holidays or 
bank holidays in the United Kingdom. 

2. For the purpose of interpreting this Direction: 

(a) Except insofar as the context otherwise requires, words or expressions shall have the 
meaning assigned to them and otherwise any word or expression shall have the 
same meaning as it has in the Act, or if it has no meaning there, in Part 1 of 
Schedule 1 to the Notification; 

(b) the Interpretation Act 1978 shall apply as if this Direction were an Act of Parliament; 
and  

(c) headings and titles shall be disregarded. 

 
Part 2: Direction 

1. The Dominant Provider shall publish the information as set out in the Annex to this 
Schedule. 

2. The information required by paragraph 1 above shall be published within 14 Working 
Days of the last Working Day of the Reporting Period in respect of that Reporting Period. 

3. Nothing in this Direction shall require the Dominant Provider to publish confidential 
information relating to its business or that of a Third Party. 
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Annex – Interconnect Circuit KPIs 

 
Part 1: Indicators 
 

1. The Dominant Provider shall publish the information required in KPIs (i) to (iii) set out in 
paragraph 3 below in relation to the provision of Interconnect Circuits to all Third Parties 
(as an aggregate figure); 

2. The Dominant Provider shall publish the information required in KPI (iii) set out in 
paragraph 3 below in relation to the provision of Data Management Amendments to 
itself. 

3. The KPIs referred to in paragraphs 1 and 2 above are as follows: 

KPI (i) - Percentage of orders provisioned on time: the percentage of Completed 
Orders that were completed by the Contract Delivery Date during the Reporting 
Period; 
 
KPI(ii) - Average time to restore service: the average time (in hours) during the 
Reporting Period for the Dominant Provider to achieve Restored Service after a 
Fault has been registered; 
 
KPI(iii) - Data Management Amendments: the percentage of Data Management 
Amendments for new number ranges that become Completed Orders during the 
Reporting Period whereby they are completed within 30 Working Days of the Order 
becoming a Committed Order excluding any Data Management Amendments where 
the standard 30 Working Day lead time has not been requested. 

 
 
Part 2: Volumes 

4. The Dominant Provider shall publish the information required in KPIs (i) to (iii) set out in 
paragraph 5 below in relation to the provision of Interconnect Circuits to all Third Parties 
(as an aggregate figure); 

5. The KPIs referred to in paragraphs 4 above are as follows: 

KPI(i) - Volume of orders provisioned: the total number of Committed Orders that 
became Completed Orders during the Reporting Period; 
 
KPI(ii) - Volume of faults reported: the number of Faults where the Dominant 
Provider subsequently achieves Restored Service during the Reporting Period; 
 
KPI(iii) - Volume of Data Management Amendments: the total number of Data 
Management Amendments for new number ranges that became Completed Orders 
during the Reporting Period. 
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Annex 5 

5 Network and technology choice for the 
NCC  
Summary 

A5.1 This annex sets out our approach to technology choice for cost modelling in order to 
set efficient charges. This NCC will apply during a period of competing networks 
using different technologies (and with different topologies).  

A5.2 In this annex we first briefly outline our approach to network technology choice in 
the 2009 NCC and relevant regulatory documents published since – most notably 
the 2009 EC Recommendation and the 2011 F&R Guidance. 

A5.3 We then explain our framework for technology choice and how we have decided to 
implement regulation of wholesale call termination and wholesale call origination. 
We set out our February 2013 consultation proposals, stakeholder responses to 
those proposals and our conclusions for: 

• our approach to setting efficient charges and what this means for technology 
choice; 

• the number of points of interconnection (PoIs) modelled and the basis of 
regulating the physical interconnection between competing networks; and 

• how the costs of conversion between time division multiplexing (TDM) networks 
and next generation networks (NGNs) should be recovered. 

A5.4 Based on our proposals in the February 2013 consultation and taking account of 
stakeholder responses we have concluded that: 

• NGNs should not be characterised as the Modern Equivalent Asset (MEA), but 
can be considered as an appropriate basis for establishing costs associated 
with providing wholesale call origination and wholesale call termination services; 

• Regulation of physical interconnection should be based on the technology and 
topology choices of the network providing the regulated services; and 

• The provision of conversion and recovery of the associated costs should be 
subject to commercial negotiation in the first instance. We have provided our 
views on how conversion might be undertaken and an indication of how the 
costs might be recovered through commercial arrangements.  

Background 

Technology choice in the 2009 NCC 

A5.5 In 2009 we modelled a hypothetical ongoing network based on TDM components 
and TDM topology, although the cost model itself was not solely based on BT’s top-
down costs as reported by BT. Instead the costs of the network were adjusted to 
reflect: 
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• all traffic being carried on the TDM network throughout the control period, i.e. 
ignoring the impact of traffic being carried on BT’s NGN (21CN), if any657; and  

• capital and operating costs forecast at the levels that would be expected if the 
network was an ongoing TDM network (i.e. not based on the heavily 
depreciated asset values reported in the BT Regulatory Financial 
Statements).658  

2009 EC Recommendation 

Summary of the EC’s position on technology choice 

A5.6 The 2009 EC Recommendation states that:  

The cost model should be based on efficient technologies available in the timeframe 
considered by the model. Therefore the core part of both fixed and mobile networks 
could in principle be Next-Generation-Network (NGN)-based.659  

A5.7 The Explanatory Note to the 2009 EC Recommendation provides further detail on 
technology choice as follows:   

From a forward-looking perspective, a new operator would choose a 
packet-switched network with all services delivered over an IP core 
network. Given that regulating termination rates at the level of efficient 
costs aims at reflecting a situation which would prevail under competitive 
circumstances, this implies the selection of the most efficient technologies 
subject to the availability of such technologies in the timeframe considered 
by the model. In a competitive market, a new entrant would opt for the 
most efficient available technology, i.e. one based on NGN, for the 
purposes of building a core network. Hence, a BU model built today could 
assume that the core network is NGN-based, to the extent that the costs of 
such a network can be reliably identified.660 

Approach taken by other NRAs 

A5.8 Alongside our May 2012 CFI we published a report by Analysys Mason that set out 
the approaches taken by other NRAs in relation to the choice of cost model.661  

A5.9 Among the main European NRAs which started reviews of the wholesale fixed call 
termination market after the 2009 EC Recommendation was published, most have 
based their approach on an NGN modelled network. Austria, Denmark, France, 
Netherlands and Germany have each used NGNs as the basis for cost modelling. 
Ireland has included a migration from TDM to NGN by July 2015 within its model. 
The national consultation in Spain was based on an NGN model but, to date, the 

                                                 
657 BT ultimately deferred plans to migrate voice from its TDM network to its 21CN. However, BT has 
continued 21CN investments for other services. 
658 We did this to better reflect forward looking efficient prices (which would not be based on heavily 
depreciated asset values). We also removed from the cost base any 21CN-specific investments. 
659 Paragraph 4. 2009 EC Recommendation. 
660 Section 5.1.1 EC. Commission staff working document accompanying the 2009 Commission 
Recommendation on the regulatory treatment of fixed and mobile termination rates in the EU, 7 May 
2009, http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2009/sec_2009_0600_en.pdf.   
661 Analysys Mason Report for Ofcom, Study of approaches to fixed call origination and termination 
charge controls, 15 May 2012. http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-
market-review-call/annexes/analysys_mason.pdf  

http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2009/sec_2009_0600_en.pdf
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decision has not yet been notified.662 Italy’s initial proposal was withdrawn. It has 
since re-notified a new proposal, setting rates for both TDM and IP based 
termination.663  

A5.10 However, as far as we are aware, none of the incumbent operators have moved 
their voice services wholly onto an NGN, even though some have made NGN 
investments.664 

The 2011 F&R Guidance 

A5.11 In the 2011 F&R Guidance we outlined the basis on which we would consider the 
FTRs set by CPs other than BT to be fair and reasonable. Our guidance outlined 
that:  

• symmetric rates based on the Benchmark FTR (i.e. the cap applied to BT) would 
be presumed fair and reasonable; 

• alternative technologies, topologies or scale were unlikely to provide a 
justification for higher FTRs (than the Benchmark FTR);665 and  

• the costs of conversion should be borne by IP operators (at least while TDM 
was the basis of the Benchmark FTR).666 

A5.12 Other conclusions from that guidance which bear on matters of technology, 
topology and conversion costs were that: 

• both TDM and NGN could be efficient ways for different operators to provide 
fixed-line voice services and our guidance on fair and reasonable charging for 
termination would provide reasonably efficient signals for investment in NGNs 
until the next narrowband review;667 

• an NGN seeking to convert its outbound traffic from IP to TDM before sending it 
for termination on a TDM network has commercial choices, including self-

                                                 
662 Cullen International Cross-Country Analysis May 2013. Table 13 – Fixed termination rates moving 
towards pure LRIC? http://www.cullen-international.com/report/7721/t9005  
663 Cullen International, WE Telecom Update May 2013, http://www.cullen-
international.com/report/7737/c130119#_AGCOM’s_revised_proposal,  
664 For example, France Telecom operates both a TDM network and an NGN, although some 
alternative operators in France have rolled out NGNs. ARCEP, the French NRA, considered that TDM 
was sub-optimal and so regulated on the basis of NGN model outputs only. In Austria, Telekom 
Austria is in the process of rolling out its NGN, however, RTR, the NRA, regulates on the basis of an 
NGN model. This was also the situation in Belgium. For the other countries surveyed, it was not clear 
whether the incumbent was in the process of migrating to NGN. Nevertheless, the NRAs still chose to 
regulate on the basis of an NGN or an NGN-TDM blended model. 
665 Paragraph 3.59-3.60 (regarding topology), paragraph 3.68-3.70 (regarding scale). Ofcom, Fair and 
reasonable charges for fixed geographic call termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
666 Paragraph 4.84. Ofcom, Fair and reasonable charges for fixed geographic call termination, 27 April 
2011 http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
667 Paragraph 4.135, 2nd bullet. Ofcom, Fair and reasonable charges for fixed geographic call 
termination, 27 April 2011 http://stakeholders.ofcom.org.uk/binaries/consultations/778516/ /fair-
reasonable-statement.pdf  

http://www.cullen-international.com/report/7721/t9005
http://www.cullen-international.com/report/7737/c130119#_AGCOM's_revised_proposal
http://www.cullen-international.com/report/7737/c130119#_AGCOM's_revised_proposal
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/
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provision and the purchase of conversion services from other CPs (transit 
providers);668 

• an NGN should seek to recover the costs of conversion from its own termination 
charge (set symmetrical with the Benchmark FTR);669 

• originating networks should be able to make reasonable requests to 
interconnect at termination points using the originators’ preferred technology 
and pay no more than the Benchmark FTR (unless the three-stage test was 
met670). This would include where NGNs requested an IP termination service 
from a TDM network, although IP standards were noted as less well 
developed;671 

• BT’s migration from TDM to IP should not ordinarily cause FTRs to rise;672 and 

• we did not consider BT’s IP Exchange product to be a termination service as it 
was available only at a few locations whereas termination for geographic calls to 
BT’s subscribers was available deeper in the BT network (at local switches).673 

Network technology choice and setting cost-based charges 

Proposals in the February 2013 consultation 

A5.13 We set out our main objectives in setting charge controls as being allocative 
efficiency, productive efficiency, dynamic efficiency and effective competition.674 We 
then discussed the different approaches we may take to achieve these objectives. 
We set out the anchor pricing approach, where prices are effectively anchored to 
the level they would be at with no changes in technology. We contrasted this with 

                                                 
668 Paragraph 4.135, 2nd sub-bullet. Ofcom, Fair and reasonable charges for fixed geographic call 
termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
669 Paragraph 4.135, 4th sub-bullet. Ofcom, Fair and reasonable charges for fixed geographic call 
termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
670 The three stages of the test were: (1) charging a FTR equal to the Benchmark FTR would deny the 
CP recovery of its actual costs of providing fixed geographic call termination; (2) its actual costs of 
providing fixed geographic call termination are efficiently incurred; and (3) charging a higher FTR than 
the Benchmark FTR would be offset by demonstrable consumer benefit. Paragraph 6.8 Ofcom, Fair 
and reasonable charges for fixed geographic call termination, 27 April 2011, 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf 
671 Paragraph 4.135, 6th bullet. Ofcom, Fair and reasonable charges for fixed geographic call 
termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
672 Paragraph 4.135, 7th bullet. Ofcom, Fair and reasonable charges for fixed geographic call 
termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
673 Paragraph 4.135, 8th bullet. Ofcom, Fair and reasonable charges for fixed geographic call 
termination, 27 April 2011 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  
674 These economic objectives are explained more fully later in this annex. 

http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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the MEA approach, which seeks to set prices based on the costs that would be 
faced by an entrant if the market were contestable.675 

A5.14 Taking our objectives into account, along with responses to the May 2012 CFI and 
September 2012 consultation, we did not propose to identify NGN as the MEA 
because: 

• Not all voice services are yet replicated using NGNs; and 

• Robust comparison of the replacement costs of TDM networks and NGNs is 
very difficult. 

A5.15 Nevertheless, we proposed to model the costs of an NGN as the basis for setting 
regulated rates for wholesale call origination and wholesale call termination 
because: 

• Setting regulated prices in recognition of contestable market principles is 
appropriate, even if we cannot definitively identify NGNs as the MEA; 

• Repeated use of anchor pricing makes it difficult to be confident that modelled 
TDM cost-volume relationships will be robust; and 

• Related to this, in taking utmost account of the 2009 EC Recommendation, we 
considered that any LRIC-model based on TDM was likely to reflect cost-volume 
relationships from BT’s top down TDM network rather than a bottom-up 
approach and we considered this to be unlikely to be a satisfactory basis for 
evaluating the forward-looking avoidable costs of termination.  

Stakeholder responses 

A5.16 Stakeholders offered a range of views on our approach. 

A5.17 A number of stakeholders disagreed with our proposal that NGNs should not be 
considered as the MEA. 

A5.18 [] “recognise that the economic consequences of Ofcom’s analysis are 
equivalent, in many ways to having NGN as the MEA and can see significant merit 
in this result.” However it said that it considers that now is the time to embrace NGN 
as the MEA as this would create the right investment incentives (or would at least 
remove any disincentives) for TDM networks to move to more efficient 
technology.676 

A5.19 [] argued that maintaining a TDM network is not the more efficient approach and 
said that, in its view, some CPs [] had maintained TDM networks for reasons 
other than consideration of efficient technology choice.677 It said it was surprised 
that TDM network operators are considered experts on NGN technology and 
argued that “[a]lmost every call scenario conceivable works on an NGN core 
network and across network boundaries using an IP interconnect…” As evidence, it 
said it had IP interconnects with many CPs (including another national scale IP core 
network) and provided call scenarios it had successfully tested. It said “we therefore 

                                                 
675 Anchor pricing and the MEA approach are explained more fully later in this annex. 
676 [] response to February 2013 consultation 
677 [] response to February 2013 consultation 
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wholly refute the suggestions to Ofcom articulated in Paragraph A11.59 and the 
conclusions drawn from it”.678  

A5.20 [] also said that it considered any public suggestion by Ofcom that NGNs were 
not as reliable as TDM networks could impede progress to more efficient networks. 
It said it feared that any statement by the regulator about the lack of stability of a 
technology would be used by TDM networks to support their maintenance of 
existing networks.679 Finally, it also noted that the approach proposed meant some 
of the additional benefits that could arise in an all NGN environment (such as direct 
routing of calls to ported numbers) were missed in our assessment.680 

A5.21 TalkTalk disagreed with Ofcom’s analysis in relation to the MEA. It argued that it 
has been running an NGN since 2005 that is capable of supporting “all grade 5 
services”681 including residential and business services, noting they may not be 
identical to TDM based services but that they do meet TalkTalk’s customers’ 
needs.682  

A5.22 TalkTalk’s view was that it is not sufficient to merely base wholesale call origination 
and wholesale call termination rates on the costs of NGNs as a substitute for using 
NGNs as the MEA. It said that Ofcom’s approach meant that TalkTalk needs to 
continue to interconnect at the BT DLEs. This, it argued, introduces inefficiency, as 
compared to NGN to NGN interconnection. It argued that if it sought to interconnect 
at the nearest TDM node to the 20 POIs of the model, because this would be at the 
tandem layer rather than the DLE, it would then be charged for LTC in addition to 
termination. It said that no CP is able to provide a competitive constraint on LTC in 
this regard and so BT has no incentive to set the charges as would be expected 
based on the LRIC of an NGN. TalkTalk argued that this meant that BT is not 
incentivised to migrate to efficient technology and NGNs would incur additional and 
unnecessary expense in operating legacy TDM infrastructure. As such, it argued 
that Ofcom’s approach fell short of promoting efficiency.683 

A5.23 It also argued that Ofcom’s analysis in relation to the cost comparison between the 
two networks was contradictory and flawed. It said that the fact that new TDM 
equipment was no longer available in itself demonstrated that NGNs were the MEA. 
It argued that the approach taken by Ofcom leads to the question of when NGNs 
can ever be considered the MEA, because TDM equipment will never be available 
for such a comparison.684 

A5.24 Sky considered that NGNs should be treated as the MEA. It argued that while the 
decisions by CPs to invest in TDM networks may have been an efficient investment 
at the time, this “could no longer be relied upon to form the basis of regulation of 
narrowband markets where Ofcom has a responsibility to promote competition and 
efficiency.”685 It said that adopting NGN as the MEA would send the right 
investment signals and would incentivise CPs to make more efficient choices in 
relation to technology. It argued that this would be consistent with Ofcom’s duty of 
technology neutrality. Not taking this approach would mean that TDM networks 

                                                 
678 [] response to February 2013 consultation 
679 [] response to February 2013 consultation 
680 [] response to February 2013 consultation 
681 We take this to refer to Class 5 services, namely the services provided by local exchanges to 
which subscribers directly connect. 
682 Page 1, TalkTalk response to February 2013 consultation 
683 Page 2, TalkTalk response to February 2013 consultation 
684 Page 1, TalkTalk response to February 2013 consultation 
685 Para 9, Sky response to February 2013 consultation 
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would not offer IP interconnection thereby inflating the costs faced by NGNs. It also 
argued that new entrants only deploy NGNs and the efficient method of 
interconnection is IP. The perpetuation of an approach that does not incentivise 
migration to NGNs is not the outcome that would be expected in a competitive 
market and will mean BT does not migrate, instead extending the use of its legacy 
network because this will allow it to earn more from its legacy network than if it 
migrated (Sky noted this was especially true where legacy charges are based on a 
pricing approach where costs are modelled using a hypothetical ongoing network 
approach).686 

A5.25 Sky argued that we were incorrect to rely on two of our arguments in not identifying 
NGNs as the MEA: 

• It said that it was unreasonable and disproportionate to rely on the fact that not 
all voice services are replicated on NGNs as a reason for not considering it to 
be the MEA. The services not supported, in Sky’s view, are likely to be legacy 
services that persist only because “TDM operators continue to be rewarded for 
sustaining their networks”.687  

• In addition, it argued that while it is unclear why the costs of TDM networks and 
NGNs need to be compared in the assessment of the MEA, the fact that TDM 
network costs cannot be reliably ascertained due to the dearth of new build 
TDM networks is, in fact, a justification for considering NGNs to be the MEA.688 

A5.26 On the other hand, other stakeholders (NICC, [], Telephony Services Ltd, 
Vodafone and BT) made points indicating that NGNs should not be considered as 
the MEA. 

A5.27 NICC (a technical forum that develops interoperability standards for public 
communications networks in the UK) said that the standards ND1017 and ND1019 
provide protocol and interworking specifications for SIP(I).689 This was developed to 
help support like-for-like replacement of TDM services as BT moved through its 
proposed migration onto 21CN. To the best of NICC’s knowledge, these standards 
have not been widely adopted. More recently NICC has focused on developing 
standard ND1035 – a SIP protocol that would support basic calls and UK regulatory 
obligations (emergency calls, CLI with privacy indication, number portability). 
However, this is limited in scope.690 Therefore, ND1035 would be in addition to, 
rather than a replacement for, TDM/C7 interconnect.691 ND1035 also does not 
address interworking between SIP and C7. NICC will be working on this but is 
reliant on commitment from members to resource this work.692 

                                                 
686 Para 10 – 12, Sky response to February 2013 consultation 
687 Para 13, Sky response to February 2013 consultation 
688 Para 13, Sky response to February 2013 consultation 
689 SIP(I) provides an interworking profile in which Integrated Services User Part (ISUP) signalling 
information is encapsulated within Session Initiation Protocol (SIP) messaging. ISUP is defined by 
NICC in the standards document ND1007 and is a signalling standard that provides call control within 
TDM networks. SIP is defined by the Internet Engineering Task Force in specification RFC 3261. 
690 Specifically NICC cited limitations in supporting call prioritisation as required on emergency calls 
between the call handling agent (BT and Vodafone (the latter having taken over CWW’s operations)) 
and the emergency services call centres and the full range of ISDN based services. 
691 C7 refers to the Signalling System Number 7 standards as defined by the International 
Telecommunications Union (ITU-T) and implemented for interconnection in the UK by NICC, for 
example via ND1007 (ISUP).    
692 Page 1, NICC response to February 2013 consultation 
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A5.28 NICC noted that none of the above precludes IP interconnection between two 
networks, but rather that issues not considered in the above standards must be 
resolved by CPs and vendors on a bilateral basis.693 694 

A5.29 [] argued that VoIP equipment is far less resilient than TDM equipment. It also 
argued that standards are not in place for all services (e.g. some CLI aspects) and 
that it is incorrect to argue that VoIP equipment is cheaper than TDM equipment, 
since equipment costs “have generally fallen through [the] floor, especially TDM 
equipment!” It also argued that the overall cost of running VoIP networks is higher 
than TDM networks because it requires more maintenance activity. It argued that 
the cost to “control, route and bill a call is generally the same regardless [of 
technology]”.695 

A5.30 Telephony Services Limited said it believed it is important for CPs to build their own 
TDM networks so as not to rely on wholesale IP solutions which provide a “poor 
quality of service in relation to directory enquiries, 999 services, numbering and 
other activities that require a regulated interconnect.”696 

A5.31 Vodafone said that it concurs that IP cannot be regarded as the MEA for 
interconnection but believes an opportunity has been missed for developing a 
framework for recognising when IP will become the MEA.697 

A5.32 Vodafone argued (as per CWW’s response to the September 2012 consultation) 
that there are no UK industry agreed standards for IP interconnect that will meet all 
the regulatory obligations set out in the General Conditions. While it accepts that 
bilateral agreements are possible, this cannot be the basis for mass industry 
adoption. Vodafone reasserted certain points on technical standards also made by 
NICC. It also said that adoption of IP interconnection is relatively low, as a 
proportion of interconnection as a whole.698 

A5.33 BT agreed that a new entrant would build an NGN but it said that incumbent 
operators would maintain their TDM networks because this would be lower cost and 
because they have to maintain the range of services currently available. 699 BT said 
that it, unlike a new entrant, was not able to provide only a subset of services and 
some current services could not be replicated, or could not be replicated cost 
effectively, on NGNs. BT noted the following examples: ring-back, operator services 
provided to WLR operators, services for customers with impaired hearing, dial-up 
internet services (which BT noted remains a part of the USO), certain regulatory 
services such as number portability, some ISDN services (including, for example, 
support of Electronic Point of Sale (EPOS) services), some business and inbound 
calling services to non-geographic numbers and certain billing features which have 
specific requirements (such as significance of origin or destination information as 
used for directory enquiries services). It also said that other requirements including 
the Government Telephony Preference scheme (GTPS) and network management 

                                                 
693 Page 2, NICC response to February 2013 consultation 
694NICC also noted that ND1016 holds much of the technical material previously included in the Oftel 
CLI Code of Practice, which was removed when this was transitioned to the Ofcom code of practice. 
NICC stated that ND1016 will require updating to take account of SIP technology and NICC requested 
Ofcom’s active involvement in any such dialogue, Page 2, NICC response to February 2013 
consultation 
695 [] response to February 2013 consultation 
696 Page 2, Telephony Services Limited response to February 2013 consultation 
697 Page 4, Vodafone response to February 2013 consultation 
698 Page 52 – 54, Vodafone response to February 2013 consultation 
699 Para 9.9 to 9.14, BT response to February 2013 consultation 
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in overload conditions (for example during mass call events such as television 
phone-ins) are not defined in NGN standards.700  

A5.34 BT argued that the architecture of the NGN it would ultimately build is currently 
uncertain, and that the network modelled by Ofcom is only one option (which may 
restrict expected developments in the future). BT provided reports from Bell Labs in 
support of its arguments that the current range of services supported on its TDM 
network could not be fully replicated (or replicated cost effectively) on an NGN and 
that the architecture of the NGN that BT ultimately deploys is uncertain and not 
necessarily the one included in Ofcom’s model. It also provided reports from 
Analysys Mason and Bell Labs indicating that TDM networks (particularly incumbent 
operators) have not migrated to NGNs internationally.701 

A5.35 BT also argued that the model we used in the February 2013 consultation did not 
represent reality in that it started at a date when BT had clearly not commenced 
deployment of an NGN, did not capture all the costs that would be faced by an 
incumbent in providing the full range of services and included some network 
elements (such as 100Gb/s cards) that were not available at the start date of the 
model. It said it expected that inclusion of these costs and others it identified as 
missing would result in the bottom-up LRIC+ costs of the modelled NGN being 
higher than BT’s costs of sustaining its TDM network.702 We address these specific 
comments in Annex 6 and Annex 7. 

A5.36 On this basis, BT strongly supported Ofcom’s conclusion not to identify the 
modelled NGN as the MEA.703 

Our analysis and conclusions 

A5.37 Before concluding on the appropriate technology for our hypothetical network cost 
model, we set out the economic framework behind our approach.  

Economic objectives in setting cost-based charges 

A5.38 We are interested in network technology choice because we wish to set cost-based 
charge controls. We are interested in network technology choice as a means to an 
end, not an end in itself. 

A5.39 Had we considered charge control remedies which were not based on cost 
modelling, then the question of technology choice would be redundant. For 
example, had the appropriate remedy for wholesale call origination or wholesale call 
termination been a safeguard cap based on constant nominal or constant real 
charges then detailed cost modelling would be unnecessary. 

A5.40 In setting efficient charge controls for wholesale call origination, wholesale call 
termination and interconnection, our main objectives are: 

• Allocative efficiency – i.e. prices reflect forward looking (marginal or incremental) 
costs; 

                                                 
700 Para 10.4, BT response to February 2013 consultation  
701 Para 10.2 to 10.11, Annexes 4 – 8, BT response to February 2013 consultation 
702 Para 9.8 to 9.11 and para 9.32, BT response to February 2013 consultation 
703 Para 10.1, BT response to February 2013 consultation 
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• Productive efficiency – i.e. BT and access seekers face incentives to minimise 
costs and efficient buy/build signals;  

• Dynamic efficiency – i.e. the scope for increases in output possible from existing 
resources as techniques of production are improved and/or new services are 
developed. Dynamic efficiency is driven by successful investment and 
innovation. Delivering dynamic efficiency in regulated markets typically involves 
providing an opportunity for firms to recover efficiently incurred costs, although 
not providing a guarantee of cost recovery – consistent with what would be 
expected in a competitive market; 

• Effective competition – i.e. that our intervention promotes competition (i.e. those 
able to do things more efficiently than BT can enter using their own resources 
and infrastructure) but does not unnecessarily restrict the ability of BT or other 
CPs already operating in regulated markets from competing. 

A5.41 Often these objectives will be in tension:  

• Pricing at marginal or incremental cost, while good for allocative efficiency, will 
not recover sunk costs. Regulating in a way which does not provide an 
opportunity to recover sunk costs is undesirable for dynamic efficiency, because 
it undermines incentives to invest in new assets which, once acquired, are 
themselves sunk.  

• Setting prices on the basis of full replacement costs is likely to be good for 
effective competition (since access seekers face appropriate “buy/build” signals 
– i.e. whether to “buy” access or “build” their own infrastructure). However, 
prices based on full replacement costs, may not be good for allocative efficiency 
(since prices will depart from marginal/incremental costs if replacement costs 
involve sunk investments when there are already usable sunk assets in place). 
Moreover, if investment in competing infrastructure is not practicable or 
commercially viable, prices set on the basis of replacement cost may result in 
access seekers paying a higher price than the incumbent needs for cost 
recovery. 

Network technology choice in the light of our objectives 

A5.42 As set out earlier in this annex, in the 2009 NCC we modelled a hypothetical 
ongoing TDM network. This approach was essentially one of anchor pricing, since 
the charges based on this hypothetical ongoing TDM network would apply 
irrespective of the actual technology used. That is, charges are “anchored” to be no 
higher than the level that would prevail if there were no technological change. In this 
way customers (that is, wholesale purchasers of the regulated products) and 
ultimately consumers would be no worse off due to technological change.  

A5.43 During a period of technology change, we could adopt an anchor pricing approach 
or we could adopt an alternative, such as one based on an MEA approach (to the 
extent we can identify the MEA). 

A5.44 An anchor pricing approach or an approach based on an MEA is only ever 
implemented as a means to an end – the end being to cap charges in a way most 
likely to secure economic efficiency (i.e. allocative, productive and dynamic) and 
effective competition.  
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A5.45 As explained in the September 2012 consultation, setting prices on the basis of 
MEA costs is consistent with asset valuation under CCA, where assets are valued 
at their current replacement cost.  This was the approach recommended in the 
“Byatt report” (1986).704 

A5.46 The MEA approach seeks to set regulated prices reflective of the costs faced by an 
entrant if the SMP market were in fact contestable. The approach is most 
appropriate for those services or parts of the network where assets can potentially 
be replicated by entrants (even if this might not be so in the short-run, in the longer-
run entrants might successfully integrate upwards). The MEA approach fits well with 
the principle of effective competition, and fits well with dynamic and productive 
efficiency (because regulated rates are not based on incurred costs but modelled 
costs).  

A5.47 However, the MEA approach does not always fit well with allocative efficiency. This 
is because the MEA approach will involve placing a value on all assets in the 
ground, and so even sunk assets will be valued on a replacement cost basis, even 
if they would not be replaced during the period of assessment (i.e. the control 
period) or even in the foreseeable future.705  

A5.48 The MEA approach is likely to be relatively straightforward when there is a single 
service and where the replacement asset(s) differs on few, if any, dimensions 
compared with the asset(s) being replaced. But, with more than one service being 
produced and/or where the new assets have different functionality (and/or 
configuration) then valuing the assets already in place using the MEA approach is 
not straightforward. To illustrate in the present context: 

• While the current market review is concerned with wholesale call origination and 
wholesale call termination, these are inputs to downstream voice call markets 
which involve end-to-end calls. Since network investment is driven by demand 
for the downstream services provided (i.e. demand for wholesale call 
termination and wholesale call origination is a derived demand), a more relevant 
comparison of network costs would be on an end-to-end call basis; 

• The combination of possible end-to-end call types is very large, comprising at 
least: local, regional and national calls, with a proportion of these calls being 

                                                 
704 The full title of the Byatt report is: Accounting for Economic Costs and Changing Prices, A Report 
to HM Treasury by an Advisory Group, Volume I, HMSO 1986, Paragraph 56 the Byatt report states: 
“We have concluded that the principle of CCA [current cost accounting] asset valuation is correct as a 
basis for measuring continuing economic costs. The principle of asset valuation for balance sheet 
purposes under CCA is to assess what the business would lose if deprived of its assets in a 
competitive market. This is the value of the assets to the business, which is not, of course, the same 
as the value of the business...” Paragraph 57 states: “In principle, the CCA valuation of the tangible 
assets to a business is based on what a competitor would be prepared to pay for them in a fully 
competitive market, ie the cost of an asset of equivalent productive capability – a Modern Equivalent 
Asset (MEA) – if the asset would be worth replacing or the recoverable amount if it would not be.” 
705 What matters for economic efficiency is marginal costs, defined as the costs causally related to the 
output including the reduction in the productive capability of assets due to current consumption. (See 
Khan (1993, 5th printing), The Economics of Regulation: Principles and Institutions, The MIT Press, pp 
71-73.) For example, if the use of TDM assets for wholesale call termination and wholesale call 
origination traffic during the control period (i.e. up to September 2016), or even sometime thereafter, 
does not affect the date at which replacement investment would be required, then the economic cost 
of using those assets in the control period will be very low (in the limit might only comprise the power, 
cooling and basic fault repair required for continued operation).   
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delivered end-to-end on a single network (an on-net call) with others terminating 
on a different network to the one on which it originated (off-net calls); 

• TDM networks have a different topology to NGNs, so that a TDM network is 
likely to have more nodes than an NGN providing the same scale and coverage. 
Therefore, some of the “services” in wholesale TDM networks will not map 
directly onto “services” provided on an NGN. For example,  

o local-tandem conveyance/transit (LTC/LTT) involves switching and 
conveyance between DLE and tandem switches in a TDM network and such 
switches do not exist in NGNs; 

o a regional end-to-end call that requires wholesale call origination, wholesale 
call termination and two LTC/LTT “legs” on a TDM network may require only 
call origination plus call termination on an NGN, or may require wholesale 
call origination, wholesale call termination, plus conveyance across the NGN 
core.  

• Voice networks are typically provided using infrastructure which is shared with 
data networks. While this is less so in the case of TDM networks, some of the 
assets (such as SDH transmission infrastructure, fibre, duct, etc.) will be shared. 
Therefore, an important question is whether the replacement costs of TDM 
networks and NGNs for voice services should be based on: 

o stand-alone costs (i.e. any common costs which might be allocated to other 
services such as broadband and leased lines are included in the cost stack); 

o stand-alone costs net of the value attributable to other services; or 

o the incremental voice costs only (i.e. ignore any common costs between 
voice and other services when comparing the cost stacks for voice calls 
between TDM networks and NGNs). 

A5.49 Because of these differences an appropriate (like-for-like) comparison of the value 
of TDM networks and NGNs is difficult. 

A5.50 Some stakeholders (Sky and TalkTalk) questioned the need to compare the costs 
of TDM networks and NGNs. They argued that the lack of new supply of TDM 
equipment in itself demonstrated that NGNs should be considered the MEA.  

A5.51 We do not see the absence of replacement TDM equipment as demonstrating that 
NGNs should be considered the MEA per se. Consideration of what is the MEA 
involves considering at least the services which can be supported/supplied and the 
cost of acquiring new equipment.706 Even if it is not possible to acquire TDM 
network assets at any price from an equipment supplier, this does not mean that 
NGN is by definition the appropriate way to value existing assets –at least without 
making some adjustments.  

A5.52 However, if we are interested in comparing assets on a replacement cost basis – as 
we should for MEA valuation – the absence of new build TDM equipment does 

                                                 
706 A number of responses to the February 2013 Consultation discussed services that could be 
supported on NGNs – see the responses from NICC, BT, [], Vodafone and TSL summarised in 
paragraphs A5.27 to A5.34 of this Annex. We discuss our consideration of services supported on 
NGNs below. 
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make such a comparison difficult. Comparing alternative assets or technologies on 
the basis of heavily depreciated asset values is likely to be misleading. We 
recognise that if the costs of an NGN were below the costs of a largely depreciated 
TDM network, this would suggest that NGN was the MEA. However, this does not 
appear to be the case.707 But for the reasons set out in the February 2013 
consultation (paragraph A11.80) proper like for like comparison is any case difficult, 
due to the issues of (i) multiple services and common cost allocation (also noted 
above); and (ii) different topologies and technologies.   

A5.53 Some stakeholders indicated that identifying NGNs as the MEA would send out the 
right signals to incentivise efficient investment. However, while we seek to set 
charge controls that incentivise regulated entities to make efficient investment 
decisions, this may not be to migrate to an NGN. Instead, the efficient approach 
may be to continue to operate a TDM network. In the long term, we accept that it is 
likely to be efficient for networks to ultimately migrate away from TDM technology. 
However, in terms of what is profit maximising for individual CPs, we observe that a 
number of CPs still use TDM networks, implying that TDM must be currently profit 
maximising for them. Whether this is efficient for society as a whole depends on a 
complex set of interactions between the economic value placed on networks by 
different CPs and consumers, including the range of services potentially offered. 
While not definitive on its own, we note that some of the largest fixed CPs – not just 
BT, but also Virgin Media and Vodafone (previously CWW) – remain predominantly 
TDM operators.  

A5.54 In its response BT explained that migration away from traditional PSTN 
infrastructure based on TDM networks is not expected to happen in the majority of 
countries until 2020 or beyond.708 In addition, BT argued that the network it deploys 
when it migrates is open to question as technology and consumer demands 
develop. A conclusion that NGN is the MEA would not necessarily suggest that the 
services must be provided via NGN and would not incentivise BT to migrate to an 
NGN if it considered its costs would be lower by continuing to operate a TDM 
network. BT indicated that this was its view in its response to the February 2013 
consultation.709 

A5.55 Another important aspect of incentives to invest is not undermining sunk 
investments. For example, taking the view that TDM network assets are sunk and 
so all that matters is investment in NGNs, would miss an important aspect of 
dynamic efficiency. In particular, a regulator which signals that past investments can 
be ignored (at least until there has been an opportunity to recover efficiently 
incurred expenditure) risks undermining regulatory predictability and may thus 
compromise future incentives to invest. This applies not only to investment made in 
TDM technology (for example, by BT), but also to investments made by CPs to 
interconnect to those TDM networks (for example, by investing in network 
infrastructure to support interconnection to BT’s DLEs). 

A5.56 There was a difference of views from stakeholders in response to the February 
2013 consultation in relation to the extent to which NGNs are able to support all the 
services provided by TDM networks. Sky, TalkTalk and [] argued that it was 
wrong to say that NGNs should not be considered the MEA because they could not 
support the full range of services provided by TDM networks.  

                                                 
707 See Annex 6 in which we consider the outputs of our NGN model 
708 BT response to February 2013 consultation, Annex 5, page 1 
709 Para 9.12 to 9.13, BT response to February 2013 consultation 
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A5.57 While for the majority of voice call services provided we consider that NGNs are 
likely to be a sufficiently good replacement for TDM networks, in line with responses 
from BT, Vodafone and NICC we recognise that there are some existing call 
services supported on TDM networks which may not be fully supported in UK 
standards for NGNs – particularly in relation to the interconnection of UK NGNs.  
Whilst new entrants can serve the majority of the UK customer base, these CPs are 
able to serve customers using services not fully supported on NGNs by leaving 
them connected to the BT network and purchasing regulated wholesale services 
from BT. If BT were to migrate to an NGN it would need to develop these services 
(which may not be practical or cost effective) or, alternatively, force consumers to 
migrate to replacement services.  

A5.58 BT presented reports indicating that, internationally, there have been very few 
instances of TDM networks migrating to NGNs.710 In the UK, prior to the take-up of 
MPF by LLU operators, the majority of UK residential consumers were connected to 
the TDM networks of BT, Virgin Media or KCOM. To our knowledge, except for 
trials which have not progressed to full migrations, these CPs continue to support 
their customers on these TDM networks. In addition, each of the national mobile 
network operators (MNOs), continues to support voice services on TDM based core 
networks, including interconnection. We accept that more migration has occurred 
for business customers (for example, to SIP trunking solutions) but also recognise 
that some CPs focussed on business customers (for example Vodafone and BT) 
responded that NGNs should not be considered as the MEA. 

A5.59 While building an NGN may be the most efficient approach for new entrants, and 
migration to NGNs may be relevant for some CPs with specific customer 
requirements, we do not consider that the lack of migration by a number of large 
CPs using TDM is attributable to our regulatory approach to date. We recognise 
that prices in regulated markets (such as termination) and the regulation of 
interconnection (see next heading in this annex) will be likely to influence the 
technology choices made by CPs at the point of entry, but once CPs have an 
established network, it is the ongoing costs of operating that network and the type 
and quality of customer services offered that will mostly drive commercial 
behaviour. Therefore, we consider that identifying NGNs as the MEA and regulating 
on this basis is unlikely to be the decisive factor that would motivate TDM based 
CPs to migrate to NGN. 

A5.60 There was also a range of views on physical interconnection. Several respondents 
took issue with our view that interconnection via IP remains nascent.711 In this 
respect we are mindful of the response from NICC, the UK standards body, 
indicating that to its knowledge the SIP(I) specification has not been widely 
deployed and that work is still ongoing on the ND1035 standard. In considering 
whether NGNs can be considered the MEA our view is that NGNs should be able to 
provide a wide range of services used by UK consumers. In changing technology it 
may be that new services replace older ones, such that like-for-like replacement is 
not required, and we accept this may be the case in relation to the consumers 
currently supported by NGNs. To the extent that consumers continue to value 
services provided via TDM networks and/or NGN standards do not fully specify the 
implementation of UK regulatory obligations, a widespread industry migration to IP 

                                                 
710 Annex 5 and 8, BT response to February 2013 consultation 
711 IP provides the transport layer. IP Interconnection for voice services, as referred to here, relates to 
the protocols required to set up the call and to convey the voice services across the IP transport layer. 
Therefore, the IP Interconnection standards relate to call set-up/control, codec selection and 
packetisation delay.   
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interconnection may be more complex and costly, given the number of bilateral 
agreements that would need to be consistently implemented to deliver end to end 
services. 

A5.61 In the light of the responses to the February 2013 consultation and our further 
consideration of the technology and market features at play in this review period, 
we conclude that it is not appropriate to identify NGNs as the MEA for wholesale 
call termination, wholesale call origination and interconnection for this market 
review for the following reasons:  

• Provision of services: While some form of NGN is likely to be the main 
platform for TDM networks when they eventually migrate to a new technology, 
responses to the February 2013 consultation indicate that: 

o for some legacy services, a forced migration of customers to new services 
which may not match the current service(s) may be required, and migration 
to NGN may require costly development and/or deployment of new 
equipment including customer premises equipment (CPE); and 

o industry standards do not at present support the full set of services provided 
in the UK (including those based on regulatory requirements such as some 
of the services discussed by BT – see paragraph A5.33 above), and while 
these can potentially be overcome on a bilateral basis this would make an 
industry-wide migration more complex.  

• Cost comparison: the complications created by the support of multiple services 
on NGNs (and, to a lesser extent, on TDM networks) and the different 
topologies used to provide these services (which result in different wholesale 
services being provided on TDM networks compared to NGNs) mean that 
comparing the costs of TDM networks to NGNs on a like for like basis is difficult, 
and is further complicated by the fact that TDM equipment is no longer available 
for new build TDM networks.  

A5.62 Nevertheless, we remain of the view set out in the February 2013 consultation that 
a hypothetical NGN forms a reasonable basis on which to set regulated charges – 
at least for wholesale call termination and wholesale call origination.712  

• Setting regulated prices in recognition of contestable market principles is 
appropriate, even if we cannot definitively identify NGNs as the MEA: NGNs 
have been the technology of choice for recent entrants in voice calls markets 
and the demand for wholesale call termination and wholesale call origination is 
ultimately a derived demand from the retail call markets, which are competitive. 
Setting regulated rates for wholesale call origination and wholesale call 
termination based on NGNs is likely to provide a reasonably efficient outcome 
given our objectives outlined earlier: i.e. access seekers will face reasonably 
efficient buy/build price signals which in principle is good for competition. Also, 
regulated prices are set independently of BT’s incurred costs (which provides 
dynamic and productive efficiency advantages). 

• Repeated use of anchor pricing makes it difficult to be confident that 
modelled TDM cost-volume relationships will be robust: In both the 2005 
and 2009 NCCs we built a hypothetical ongoing TDM cost model. While in the 

                                                 
712 Our position on interconnection is explained in the following sections of this annex. 
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2005 model, few adjustments to TDM costs were made713, in the 2009 NCC the 
same approach as in 2005 was taken, but with the substantial addition of 
increasing the TDM asset lives and uplifting the asset base to be consistent with 
the NRC/GRC ratio from 2003/04.714 Perpetuating this approach embeds the 
characteristics of TDM costs based on a top-down view of the network from over 
a decade ago.  

• 2009 EC Recommendation and bottom-up LRIC modelling: Related to the 
preceding point, any LRIC-model based on TDM is likely to reflect cost-volume 
relationships from BT’s top-down TDM network, which is unlikely to provide a 
satisfactory basis for evaluating the forward-looking avoidable costs of 
termination, modelled as the final traffic increment. Taking utmost account of the 
2009 EC Recommendation, we consider this supports our choice to model an 
NGN.  

A5.63 We note that one respondent [] argued that a decision where NGNs were not 
considered to be the MEA based on arguments around the ability of NGNs to 
support various services may send a message that these networks are not 
sufficiently robust. This is not our intention and we leave it to CPs to make their own 
decisions about the ability of competing technologies to provide services of 
sufficient functionality and quality to meet the needs of UK consumers (and meet 
their obligations under the General Conditions). Our view is that both TDM networks 
and NGNs may be efficient technologies depending on the particular circumstances 
of the CP in question. The discussion above is related only to determining the 
appropriate way to estimate the cost base from which to set cost based charge 
controls. 

Number of points of interconnection in the model 

Proposals in the February 2013 consultation 

A5.64 In the February 2013 consultation we said there was complexity in developing an 
NGN cost model, since the decisions on the most appropriate interconnection 
infrastructure that would be put in place in the real world would take account of a 
wide range of factors such as the total range of services being provided, the 
location of different networks and the volume of traffic to be exchanged between 
them. As such, consistent with responses to the September 2012 consultation, we 
said that there could be a number of different approaches including the industry 
agreed approach of “27+2” PoIs for interconnection to BT’s proposed 21CN.     

A5.65 However, we said that we had modelled a hypothetical network which seeks to 
model the costs that would be incurred by an efficient network operator. It is not, 
therefore, necessarily the case that the discussions by industry that led to “27+2” 
should be taken as the basis for our modelled network. We therefore modelled, as 
our base case, a network with 20 PoIs. We also included, in Annex 14 of the 

                                                 
713 21CN related expenditure was removed, the efficiency factor assumed no 21CN investment and all 
traffic was assumed to be conveyed on the TDM, even if in the review period some traffic might have 
been conveyed on BT’s 21CN. See Annex 6 of Review of BT’s network charge controls: Explanatory 
Statement and Notification of decisions on BT’s SMP status and charge controls in narrowband 
wholesale markets, 18 August 2005, 
http://stakeholders.ofcom.org.uk/binaries/consultations/charge/statement/statement_ncc.pdf  
714 See Annex 2 of Review of BT’s Network Charge Controls: Explanatory Statement and Notification 
of decisions on BT’s SMP status and charge controls in narrowband wholesale markets, 15 
September 2009 

http://stakeholders.ofcom.org.uk/binaries/consultations/charge/statement/statement_ncc.pdf
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February 2013 consultation the sensitivity of the costs of the services in question to 
the number of PoI which indicated that moving the number of PoIs to 30 only had a 
small effect on origination and termination rates in our base case. 

Stakeholder responses 

A5.66 No stakeholders specifically responded to the February 2013 consultation in relation 
to the number of PoIs to be included in the model. 

Our analysis and conclusions 

A5.67 In order to model the costs incurred in providing wholesale call origination and 
wholesale call termination services we need to make an assumption on the number 
of PoIs in the hypothetical network we have modelled. If BT implemented an NGN, 
the “27+2” PoIs agreed previously by industry may continue to represent the most 
appropriate approach to implementing interconnection to BT, based on existing 
infrastructure deployed by CPs and the specific choices for the location of nodes 
supporting interconnection by BT.  

A5.68 However, we have modelled a hypothetical efficient network so it does not therefore 
follow that the discussions by industry that led to “27+2” for interconnection with BT 
should be taken as the basis for our modelled network.  

A5.69 In an NGN, the number and location of PoIs involves a trade-off. Fewer PoIs may 
lead to lower equipment costs but conveyance distances will be greater between 
each PoI and the customer’s point of connection to the network where traffic 
aggregation occurs (typically a Multi Service Access Node (MSAN) in an NGN). 
That is, more transmission will be included in providing the wholesale call 
origination and call termination services. NGNs offer economies of scope in 
conveyance due to the ability to support multiple services on a single infrastructure, 
and these economies of scope may offset the cost of greater conveyance 
distances.  

A5.70 Increased conveyance distances may also increase end-to-end transmission delay 
(which would reduce quality of service) although in the UK this may not be a 
significant factor due to the relatively short transmission distances involved. 
Alternatively, more PoIs will reduce the conveyance distance (and so may reduce 
conveyance costs and/or improve quality) but may result in higher equipment costs. 

A5.71 A further consideration is the extent to which equipment can be shared by services 
other than interconnection of voice services, for example broadband 
interconnection. Therefore, the way that interconnection is provided for other 
services could be a factor in assessing the number of PoIs to assume for voice 
interconnection.  

A5.72 While BT did not deploy the voice capability of 21CN, it has rolled out the 
broadband service that uses the 21CN – Wholesale Broadband Connect (WBC) – 
and interconnection to WBC is offered at 20 PoIs.  

A5.73 While we accept that NGN deployments may support a different number of PoIs 
depending on the coverage, scale and range of services provided, based on the 
evidence available to us, the lack of concerns with our proposal to include 20 PoIs 
in the model in the February 2013 consultation and our sensitivity analysis in Annex 
8 which shows the impact of varying the number of POIs is relatively small 
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(particularly between 20 and 30 PoIs), we have concluded that it is appropriate to 
have 20 PoIs in our model.  

Regulatory approach to physical interconnection 

Proposals in the February 2013 consultation 

A5.74 We considered our approach to regulating physical interconnection under the 
following headings: 

• Uncertainty over NGN as the MEA - we said that there was some question over 
whether NGN is yet properly characterised as the MEA for all voice (and voice 
related) services.  

• Technology neutrality – we said that, in our view, technology neutrality favoured 
an approach in which the wholesale call termination (and origination) rates set 
by regulation applies from the terminating (originating) node to which the called 
(calling) customer is actually connected. We also said we would expect to 
continue with this approach until it could be shown that a particular form of 
technology was no longer an efficient way to provide the services in question.  

• Potential for arbitrage - there is a risk in requiring CPs to offer wholesale call 
termination to their customers connected by one technology (e.g. TDM) by 
means of another technology (e.g. IP). We said that this could result in TDM 
network operators investing in media gateways (MGWs) and presenting traffic 
as IP for hand-over at 20 PoI, rather than as TDM at 650 PoI. Such arbitrage 
would be profitable for TDM operators where the investment in MGWs was 
lower than the ongoing costs of TDM interconnect at 650 points on the BT 
network.  

A5.75 In the light of these points, we proposed that the point of interconnection (and 
hence technology used for interconnection) would be determined by: 

• for wholesale call termination, the network technology (and topology) by which 
the called party is physically connected; and 

• for wholesale call origination, to the extent that regulated wholesale call 
origination services are required to be provided, the network technology (and 
topology) by which the calling party is physically connected.   

Stakeholder responses 

A5.76 Some stakeholders (TalkTalk, Sky, []) raised concerns in relation to the proposed 
regulation of physical interconnection in their responses on the technology choice 
discussed above. The following specific points were also made. 

A5.77 [] offered an alternative proposal where each CP should be required to provide 
both TDM and IP interconnection points (number and location to be of the CPs’ 
choosing). This would allow each interconnecting party to then choose their 
preferred interconnect technology. This may require adjustment to allow for costs of 
conversion in the FTR but, it argued, this was required under Ofcom’s proposal 
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anyway.715 We address this point in our discussion of the treatment of conversion 
costs later in this annex. 

A5.78 Magrathea strongly disagreed with the proposed approach that means the DLEs 
remain the PoI for the provision of wholesale call termination to BT connected 
customers. It argued that while the EC has sought to remove asymmetry in 
termination rates, this proposal introduces an asymmetry given that NGNs have a 
higher cost of interconnection than that faced by TDM networks connecting to 
NGNs. In order to ensure there is no lack of reciprocity between TDM networks and 
NGNs, it argued that termination on BT’s network should be available to NGNs at 
many fewer POIs than the 650 DLEs.716 It said that Ofcom’s current proposals 
promote inefficient behaviour by incentivising NGNs to interconnect at BT’s DLEs 
and that it is perverse to consider NGNs the most efficient technology for cost 
modelling purposes but continue to incentivise DLE build-out.717 In the absence of 
IP interconnection being provided by BT, Magrathea said that CPs should pay the 
fixed termination rate where it interconnects to 20 of BT’s Next Generation Switch 
(NGS)718 locations (with a sliding scale of increasing rates where the CP 
interconnects to fewer than 20 NGSs).719 

A5.79 Vodafone agreed with Ofcom’s proposed regulation but it flagged that some of the 
underlying thinking may be flawed. It considered that in theory at least, interconnect 
circuits for termination should be charged on a LRIC basis. However, it noted that 
the fact that interconnect circuits were used for multiple traffic streams, and the 
existence of Interconnect Extension Circuits (IECs) made it impractical to implement 
this. It argued that the reduction in CPS, the changes in the NGCS regime and a 
move towards IP interconnection would result in more straightforward reciprocal 
arrangements such that the next review should be based on pure LRIC IP 
interconnect.720 

A5.80 Three agreed with our proposed approach and our intention to keep the situation 
under review. 

A5.81 Virgin Media argued that because it is not interconnected to all of BT’s DLEs it 
suffers a disadvantage compared to those that do interconnect with all DLEs. 
Similar to some NGN operators, it argued that our proposed approach incentivised 
CPs to interconnect to DLEs, which would be inefficient in the context of an industry 
migration to NGN.721  

A5.82 BT agreed with our proposals on points of interconnection in the February 2013 
consultation. It said that the efficient approach to interconnection for the foreseeable 
future will be a mixture of IP and TDM.722  

                                                 
715 [] response to February 2013 consultation 
716 Page 2 – 3, Magrathea response to February 2013 consultation  
717 Magrathea said that for NGNs it would not be efficient to interconnect to all the DLEs but if they did 
not they  would incur charges for LTC, which are based on historical LRIC+/FAC TDM rates, rather 
than the pure LRIC of an NGN, Page 2 – 3, Magrathea response to February 2013 consultation 
718 BT’s NGSs provide the tandem switching layer in its network. While they support interconnect to 
other CPs and other nodes in BT’s network via TDM/C7, they support the capability to interconnect 
via Asynchronous Transfer Mode (ATM) and as such were considered “next generation” by BT when 
deployed. 
719 Page 2 – 3, Magrathea response to February 2013 consultation 
720 Page 24 – 25, Vodafone response to February 2013 consultation 
721 Page 8, Virgin Media response to February 2013 consultation 
722 Para 10.12, BT response to February 2013 consultation 
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Our analysis and conclusion 

A5.83 For ease of presentation, we explain our reasoning on physical interconnection 
using the same headings as in the February 2013 consultation.  

Uncertainty over NGN as the MEA 

A5.84 A number of respondents (TalkTalk, Sky, Magrathea and []) argued that we 
should conclude that NGNs represented the MEA and this would lead to IP 
interconnection being offered by all networks (particularly TDM networks such as 
BT which currently do not offer access to regulated products such as wholesale call 
origination and wholesale call termination via IP interconnection). As discussed 
above, the MEA approach is an approach to valuing the assets used to provide the 
services in question. It does not necessarily follow that the regulated entity must 
provide the services using the technology deemed to be the MEA. Even if we 
considered NGNs to be the MEA, this would not mean that IP interconnect should 
automatically be mandated but, rather, that the costs of services provided by the 
regulated entity should be consistent with the costs of providing similar services via 
the MEA. As discussed above in paragraph A5.61, there is some question over 
whether NGN is yet properly characterised as the MEA for all voice (and voice 
related) services.  

A5.85 Nonetheless, as set out in Section 10, our aim in considering the regulation of 
interconnection is to ensure the effectiveness of remedies provided in the wholesale 
call origination and call termination markets. To the extent that a technology choice 
is clearly inefficient it may be appropriate to mandate interconnection to be provided 
via a different technology to facilitate the effectiveness of the remedies imposed in 
those markets. We discuss this below in relation to our views on technology 
neutrality. 

Technology neutrality 

A5.86 We have a statutory duty (deriving from our European Community requirements) to 
carry out our functions in a manner, so far as practicable, which does not favour 
one form of network or service over another.723 

A5.87 Consistent with that principle of technology neutrality, we have defined wholesale 
call termination as the service that relates to the conveyance of all signals (including 
relevant control signals) required to terminate calls on a customer’s exchange line 
from the point in the network closest to the end customer’s point of connection to 
the network where those signals can be accessed by another CP. This definition is 
equally applicable to both TDM networks and NGNs.  

A5.88 But even though our approach to market definition and SMP is technology neutral 
and even though we have decided that a single (i.e. symmetric) wholesale call 
termination rate should be applied to all CPs, where CPs operate different network 
technologies and topologies, it is likely that they will prefer different PoIs. Generally 
speaking, for a given level of traffic between two networks, a TDM network is likely 
to have a higher number of PoIs for efficient traffic handling than an NGN. 

A5.89 While we recognise that co-existence of networks with different 
technologies/topologies may introduce some inefficiencies, the parallel running of 
competing networks is an almost inevitable corollary of infrastructure based 

                                                 
723 Act, section 4(6) 
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competition. Over time, particularly as technology changes, the optimal network 
choice for entry is likely to change, but once the sunk costs of entry have been 
incurred it is likely to be more efficient for an individual operator to exploit that 
infrastructure, than to invest in duplicate infrastructure. 

A5.90 For example, Vodafone724  and the cable networks (now consolidated under the 
Virgin Media brand), entered voice service markets in the 1990s by directly 
connecting customers using TDM technology. In the period from 2005 onwards 
TalkTalk, and then Sky and others, entered using LLU for directly connecting 
customers coupled with an NGN for voice (and data) services. 

A5.91 On this basis, in recognition of the fact that the forward looking costs of TDM 
networks are likely to be low and because a history of infrastructure based entry is 
likely to result in a market with competing CPs using different technologies, we 
consider that technology neutrality favours an approach in which the wholesale call 
termination (and origination) rates set by regulation apply from the terminating 
(originating) node to which the called (calling) customer is actually connected.725 

A5.92 Clearly, different interconnection approaches will be preferred by CPs based on 
their own network investment decisions. CPs such as [] and Magrathea that have 
deployed NGNs argued that TDM networks, particularly BT, should be required to 
provide IP interconnection, and that an approach based on interconnection at each 
of BT’s DLEs would provide inefficient investment signals (which was also raised by 
Virgin Media).  

A5.93 However, as we have found that TDM is not inefficient, an approach of mandating a 
TDM network operator to provide IP interconnect would not appear to be 
technologically neutral.  It would result in the TDM network incurring costs above 
those related to its own choice of technology to provide regulated services which 
were not recovered in the regulated charges (i.e. costs of conversion as discussed 
later in this annex). 

A5.94 Magrathea argued that in the absence of an IP interconnect product from BT, CPs 
interconnecting at 20 of BT’s tandem switches should pay no more than the 
regulated termination rate. However, we do not agree that this would be the correct 
approach as it would require BT to provide a service that is additional to wholesale 
call termination (i.e. LTC and in some cases ITC, both of which have been found to 
be competitive) for no charge.   

A5.95 We would expect to continue with this approach until it could be shown that a 
particular form of technology was no longer an efficient way to provide the services 
in question. In making such an assessment we would expect to take into account 
the scope for the new technology to fully support existing services and the extent to 
which the different technologies are used by competing CPs. 

Potential for arbitrage 

A5.96 Based on responses to the February 2013 consultation, we have considered the 
potential for arbitrage that could arise by requiring CPs to offer wholesale call 

                                                 
724 Previously Cable & Wireless (for example under the Mercury Communications brand) 
725 We would not preclude the use of IP interconnection where CPs agree commercially to deploy it 
(including any bilateral agreement on standards to support the expected traffic types), but here we are 
considering what our approach should be to providing interconnection in relation to accessing the 
regulated wholesale call origination and wholesale call termination services. 
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termination to their customers connected by one technology (e.g. TDM) by means 
of another technology (e.g. IP). For example, if the wholesale call termination rate 
were the same for calls to BT customers whether for TDM hand-over at 650 DLEs 
or IP hand-over at, say, 20 PoI, originating CPs may prefer IP handover (since they 
could avoid the costs of interconnecting to 650 TDM PoIs726).  

A5.97 This would allow existing NGN operators to handover traffic at 20 PoI, and would 
also allow TDM network operators to do this by converting traffic to IP. That is, TDM 
network operators could invest in MGWs and present traffic as IP for hand-over at 
20 PoI, rather than as TDM at 650 PoI. Such arbitrage would be profitable for TDM 
operators where the investment (including ongoing costs) in MGWs was lower than 
the ongoing costs of TDM interconnect at 650 points on the BT network.  

A5.98 This would result in multiple conversions between TDM and IP. Multiple 
conversions between TDM and IP could impact voice call quality by introducing 
delay and coding errors. 

A5.99 If we were to require the same FTR at 20 PoIs as well as at 650 PoI on the BT 
network, then such arbitrage might not necessarily be inefficient – unless there was 
a significant impact on voice call quality. Other than the voice call quality 
considerations, we do not see the prospect of arbitrage as a reason in itself to reject 
an approach that would require the same FTR to be made available at 20 PoIs as 
well as at the current 650 DLEs for the period of this market review.   

A5.100 However, tolerance of such arbitrage would be predicated on the principle that 
applying the same FTR at both TDM and IP PoIs, including for TDM connected 
customers, was appropriate. For the other reasons set out earlier in this annex, we 
do not consider this to be the case.  

Conclusion on points of interconnection 

A5.101 Having considered further the responses to the February 2013 consultation, and in 
the light of our reasoning on technology choice above, we conclude that for the 
period to 30 September 2016 the point of interconnection (and hence technology 
used for interconnection) would be determined by: 

• for wholesale call termination, the network technology (and topology) by which 
the called party is physically connected; and 

• for wholesale call origination the network technology (and topology) by which 
the calling party is physically connected.   

A5.102 Therefore, for interconnection to BT’s TDM connected customers, the PoI would be 
at the DLE. We have decided not to require BT to offer IP interconnection at 
alternative PoIs for the provision of wholesale call origination and wholesale call 
termination services from/to these customers.  

A5.103 Similarly, for other terminating CPs that have deployed a TDM network the PoI 
would be the existing switch to which the called customer is connected. We have 
decided not to mandate that these other TDM networks provide IP interconnection 

                                                 
726 These costs could include purchasing conveyance to the DLEs via LTC/LTT or the cost of TDM 
interconnect circuits to the 650 DLEs. 
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at fewer nodes than their existing TDM nodes. For NGNs, the location of PoIs is 
decided by the specific network implementation of the CP.727 

A5.104 Once NGNs have matured sufficiently (in particular to address the issues discussed 
above in relation to IP interconnect standards and other relevant services) then we 
would consider again whether IP interconnection should be the basis for our 
regulation. Other factors we might also take into account would include if the 
number of TDM based CPs has markedly diminished, or that the continued use of 
TDM networks in co-existence with NGNs is otherwise clearly inefficient.  

A5.105 We will review the provision of IP interconnection again in the next market review to 
determine what the appropriate approach to interconnection should be for the 
period after September 2016. But this does not preclude CPs from commercially 
agreeing to move their interconnection onto IP in the meantime.    

Regulation of charges for interconnect circuits 

Proposals in the February 2013 consultation 

A5.106 We proposed that BT should be subject to a charge control for interconnect circuits. 
However, we proposed that because IP interconnection is less established than 
TDM interconnection and could be realised in a number of ways, modelling the 
costs of interconnection based on IP was unlikely to provide a realistic foundation 
for setting cost based charges.  

Stakeholder responses 

A5.107 Stakeholders responded on whether BT should provide TDM or IP interconnect and 
on the specific proposed level of the charge control. We deal with responses related 
to TDM versus IP interconnect above, and responses related to the specific level of 
charges in Annex 6. No stakeholders specifically responded on whether we should 
use a TDM or NGN cost base for setting charges for BT’s provision of TDM based 
interconnect services.  

Our analysis and conclusions 

A5.108 In Section 10 we conclude that BT should be subject to a charge control for 
interconnect circuits. 

A5.109 Although we are setting charges for wholesale call origination and wholesale call 
termination by reference to an NGN, this stems from our desire to follow a costing 
methodology guided by contestable market principles (even if NGN is not identified 
as the MEA) and the concerns we have with setting (bottom-up) LRIC-based 
charges for wholesale call termination using a heavily depreciated TDM network (for 
which we have only top-down cost information).  

A5.110 As noted above, IP interconnection is less established than TDM interconnection so 
we do not consider that IP interconnection would provide a realistic foundation for 
setting cost-based charges for interconnect circuits. IP interconnection could be 
realised in a number of ways. Therefore our view is that IP interconnection is 
unlikely to provide a better basis for setting charges for interconnection circuits 
provided by BT.  

                                                 
727 This is without prejudice to the particular circumstances of any network access disputes as we 
might be called upon to resolve.  
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A5.111 As explained in Annex 6, having analysed the reported and hypothetical ongoing 
TDM costs of interconnect circuits against current revenues, we conclude that a 
nominal cap on the basket of TDM interconnect circuits (alongside sub-caps for 
individual services set at 10% p.a.) is the most appropriate means to control BT’s 
interconnect circuit charges for the period of this control.   

Our approach to the regulatory treatment of conversion costs 

Proposals in the February 2013 consultation 

A5.112 We said that we expect that NGNs and TDM networks will co-exist for some time 
and, as such, the costs of conversion between NGN and TDM networks will 
continue to be incurred. 

A5.113 Currently, the costs of conversion are borne by the NGN, as reflected in our 2011 
F&R Guidance. We explained in the February 2013 consultation that we were 
proposing to exclude conversion costs from the wholesale call termination cost 
stack.728 Therefore, with FTRs now proposed on the basis of the pure LRIC of an 
NGN, even an efficient NGN would no longer be able to recover its costs of 
termination, given that some calls will require TDM to IP conversion.   

A5.114 We said that if conversion could be provided only by the terminating network, there 
would be a strong case for including conversion costs in the wholesale call 
termination cost stack but that NGNs currently undertake conversion both for calls 
sent to and calls received from TDM networks. We proposed therefore that the 
provision of conversion is potentially contestable in a way which wholesale call 
termination is not. 

A5.115 On this basis, we proposed that the costs of conversion should be subject to 
commercial negotiation between interconnecting TDM networks and NGNs. In 
terms of how CPs may approach these negotiations, we did not propose a specific 
solution but said that since we considered that both NGN and TDM networks may 
represent efficient competing technologies, a cost-sharing approach to conversion 
may be preferable. For example costs could borne by the owner of the traffic – i.e. 
“traffic owner pays” or costs could be shared on an equal basis (irrespective of 
which party owns the traffic) – a “50/50 rule”. We did not say which of these two 
approaches we preferred. 

Stakeholder responses 

A5.116 The majority of stakeholders that responded ([], Vodafone, EE, Three, TalkTalk) 
requested further guidance on our proposed approach, on the basis that without 
such guidance, disputes would be inevitable. 

A5.117 TalkTalk said it regretted that Ofcom had not reached a definitive view on this 
subject, and also said that it considered that conversion costs should include “the 
whole cost incurred by an IP operator when they are required to maintain their 
legacy TDM network in order to interconnect with TDM operators”.729  One 
stakeholder ([]) argued that TDM networks should pay the full costs of 
conversion. Notwithstanding this, [] welcomed our proposal to some degree since 
it shifted from the current practice of the NGN paying the full costs of conversion. It 
also suggested an alternative approach where each CP could be required to 

                                                 
728 The reasons for which are explained later in this annex. 
729 Page 3 TalkTalk response to February 2013 consultation 



Review of the fixed narrowband services markets 
 

398 

provide both TDM and IP interconnection, allowing the market to “self-select” the 
preferred interconnection approach. Finally, it raised a question as to how additional 
backhaul costs incurred in the provision of conversion should be taken into 
account.730  

A5.118 BT agreed with our proposal that the provision of conversion should be subject to 
commercial negotiation.731  

Our analysis 

A5.119 Having considered responses from stakeholders and in the light of our position on 
technology choice and interconnection, we are maintaining our position from the 
February 2013 consultation to exclude the costs of conversion from the wholesale 
call termination cost stack. 

A5.120 We consider that commercial negotiations should be the primary basis by which 
parties agree how the costs of conversion are recovered because we consider that 
conversion may be a contestable service. 

A5.121 In response to the suggestion from [] that each CP should provide both TDM and 
IP interconnection, we note that CPs are free to offer both TDM and IP 
interconnection should they choose to do so. However, as we consider that 
conversion may be contestable, it would not be appropriate to mandate each CP to 
provide services including (and excluding) conversion. Indeed, this could reduce 
incentives for CPs other than the terminating CP to offer conversion, so that the 
efficiency benefits we might expect from competition would not occur.  

A5.122 We recognise that our current regulatory approach where NGNs pay the full cost of 
conversion means the potential for contestability hasn’t been tested to date. As 
such, we have considered in further detail how we might expect CPs to approach 
these commercial discussions. This would apply generally where 
conversion/interworking is required, including NGN to NGN where these were not 
using the same protocols, as well as TDM to NGN. 

A5.123 There are likely to be three main options for providing conversion: 

• Each CP provides its own conversion for calls it originates. It then pays the 
terminating CP the regulated termination rate. 

• One or both CPs routes traffic via a transit provider that provides conversion. 
The agreement between the originating CP and transit provider would be a 
commercial agreement in which the originating CP would pay a charge for the 
transit service plus the conversion service plus the costs of termination. The 
transit provider would hand the traffic over to the terminating CP using the 
protocol/technology used by the terminating CP and would pay only the 
regulated termination rate. 

• The CPs connect directly to each other and one CP provides conversion for 
traffic in both directions. Because NGNs have previously provided this capability 
we think this is the most likely outcome, at least in the short term. We discuss 
this option in more detail below. 

                                                 
730 [] to February 2013 consultation 
731 Paragraph 10.13 BT response to February 2013 consultation 
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A5.124 Where two CPs interconnect (CP-A and CP-B) and CP-A provides conversion for 
traffic in both directions the two approaches we raised in the February 2013 
consultation would be as follows. 

Traffic owner pays: 

A5.125 For traffic from CP-A to CP-B, CP-A carries out the conversion and hands the traffic 
to CP-B at the relevant PoI where the termination service is provided. CP-A pays 
CP-B the regulated termination rate, CP-A incurs (and does not charge CP-B) the 
cost of conversion (see Figure A5.1 below).  

Figure A5.1: Traffic owner pays (traffic from CP-A to CP-B) 

o  

o  

A5.126 For traffic from CP-B to CP-A, CP-A carries out the conversion. CP-B pays the 
regulated termination rate plus a commercially agreed charge for the cost of 
conversion (see Figure A5.2 below). 

Figure A5.2: Traffic owner pays (traffic from CP-B to CP_A) 
 

 

 

Costs shared 50/50: 

A5.127 For traffic from CP-A to CP-B, CP-A carries out the conversion and hands the traffic 
to CP-B at the relevant PoI where the termination service is provided. CP-A pays 
CP-B the regulated termination rate, but CP-B pays CP-A a commercially agreed 
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charge equal to half the cost of providing conversion for the traffic from CP-A to CP-
B. This effectively reduces the termination revenue to CP-B to t-(c/2). (See Figure 
A5.3 below). 

Figure A5.3: Example of 50/50 sharing (traffic from CP-A to CP-B) 
 

 

A5.128 For traffic from CP-B to CP-A, CP-A carries out the conversion. CP-B pays the 
regulated termination rate plus a commercially agreed charge equal to half the cost 
of providing conversion for the traffic from CP-B to CP-A. (We would expect the rate 
for conversion applied by CP-A for traffic from CP-B to CP-A to be the same as for 
conversion for traffic from CP-A to CP-B.) (See Figure A5.4 below). 

Figure A5.4: Example of 50/50 sharing (traffic from CP-B to CP-A) 

 

 

A5.129 We consider each below, along with the potential pros and cons using the six 
principles of pricing and cost recovery previously used by Ofcom.732  

                                                 
732 The first application of the six principles of pricing and cost recovery was “Telephone Number 
Portability”, MMC November 1995. http://www.competition-
commission.org.uk/rep_pub/reports/1995/fulltext/374c1.pdf. We have since used the six principles in 
various regulatory decisions since, see for example the statement on pricing for leased lines points of 
handover:  Ofcom, LLCC PPC Points of Handover pricing review - Final Statement on modification of 
SMP Conditions, 21 September 2011, 
http://stakeholders.ofcom.org.uk/binaries/consultations/revision-points-handover-
pricing/statement/final-statement.pdf 

http://www.competition-commission.org.uk/rep_pub/reports/1995/fulltext/374c1.pdf
http://www.competition-commission.org.uk/rep_pub/reports/1995/fulltext/374c1.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/revision-points-handover-pricing/statement/final-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/revision-points-handover-pricing/statement/final-statement.pdf
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• Distribution of benefits – costs should be recovered from the beneficiaries 
especially where there are externalities; 

• Cost causation – costs should be recovered from those whose actions cause 
the costs to be incurred at the margin;  

• Cost minimisation – the mechanism for cost recovery should ensure that there 
are strong incentives to minimise costs; 

• Effective competition – the mechanism for cost recovery should not undermine 
or weaken the pressures for effective competition; 

• Practicability – the mechanism for cost recovery needs to be practicable and 
relatively easy to implement; and 

• Reciprocity – where services are provided reciprocally, charges should also be 
reciprocal. 

A5.130 The six principles of pricing and cost recovery should be read together. On their 
own, it is possible that some of the principles may imply that a particular set of costs 
should be recovered in one way and other principles may imply that costs should be 
recovered in a different way.  

A5.131 Of these pricing principles, the principles of reciprocity and practicability offer little to 
distinguish either an approach based on 50/50 or an approach based on traffic 
owner pays. Both would be expected to result in reciprocal charges (e.g. same per 
minute charge is paid by both CPs for conversion) although total expenditure will 
vary between the two, depending on the relative volume of minutes sent between 
the parties. In terms of practicability both seem practicable, although both suffer a 
monitoring problem in that where conversion and hence costs are incurred by one 
party, because the charge is then split (or levied based on the direction of traffic) 
the party not undertaking conversion is not able to precisely ascertain if the charge 
is cost-based.733  

A5.132 Therefore, further consideration of reciprocity and practicability is omitted from the 
reasoning below. 

Traffic owner pays 

A5.133 Distribution of benefits: traffic owner pays essentially results in the calling party 
paying for the costs of conversion, even though the called party will also benefit 
from the call in most instances (with some exceptions such as nuisance calls). 
However, calling benefits can often be internalised between parties. For example, in 
repeat calling relationships, parties can take it in turn to make calls. Alternatively, 
where called parties have a high valuation for receiving calls, particular number 
ranges are available to incentivise increased inbound traffic (e.g. 0800 numbers). 
Therefore, traffic owner pays for conversion would not necessarily sit at odds with 
the distribution of benefits. 

A5.134 Cost causation: typically the calling party is considered to cause the costs of a given 
call, and so traffic owner pays would sit well with this principle.  

                                                 
733 Except indirectly by reference to what it might be charged by other CPs or if it undertakes 
conversion itself in other cases 



Review of the fixed narrowband services markets 
 

402 

A5.135 Cost minimisation: except where traffic is all one-way (or nearly all one-way), then 
traffic owner pays is likely to result in good incentives for cost minimisation. This is 
because the network undertaking conversion cannot recover all costs from the other 
party and so will incur some of the costs itself. 

A5.136 Effective competition: traffic owner pays is less likely to diminish incentives to 
bypass the terminating network if the terminating network over-charges for 
conversion. In terms of downstream competition, CPs which send more traffic for 
conversion than they receive will be disadvantaged compared to those that receive 
more than they send. But this is the case with all other voice call costs – since it is 
based on the principle that the network traffic owner pays (which follows from 
calling party pays (CPP) at the retail level). 

50/50 rule 

A5.137 Distribution of benefits: clearly, calling parties will benefit from calls which would 
justify their bearing at least some of the cost. Typically called parties will also 
benefit  which would justify them also facing some of the costs. Whether the typical 
split of benefits would be 50/50 is a question not easily quantified, but it seems 
likely that the calling party will typically value the call at least as much as the called 
party (since the calling party initiates the communication). 

A5.138 Cost causation: typically the calling party is considered to cause the costs of a given 
call which would point to the costs of conversion being entirely borne by the calling 
party (not just 50% of the costs). A 50/50 rule would only reflect cost causation 
(over a given period) if the traffic was balanced in the two directions (over that 
period). 

A5.139 Cost minimisation: under a 50/50 rule the charge levied by the network undertaking 
conversion is not fully recovered from the other network, which is likely to act as a 
strong incentive to minimise costs. 

A5.140 Effective competition: There are two considerations: 

• First, a 50/50 rule seems likely to provide limited incentive for competition in the 
provision of conversion. If the conversion is provided by the terminating CP, 
then even if the originating CP considers these charges too high it is unlikely 
that a third party could provide the conversion (as a transit-type service) as it is 
not clear how it could compete with charges up to 50% below cost.  

• Second, in terms of competition at the downstream level, we note that a 50/50 
rule would result in CPs that send more traffic than they received not facing 
more than 50% of the costs of conversion, although CPs which receive more 
traffic than they send will incur a higher contribution to conversion costs than 
that implied by the volume of calls they send. In general, we would see 
competition as better served if those parties causing more costs to be incurred 
faced charges reflective of such higher costs (unless there were significant 
offsetting benefits). 

Costs of backhaul from the point of conversion to the PoI 

A5.141 A further point raised in response to the February 2013 consultation was how the 
costs of additional backhaul (that would be incurred if the conversion equipment 
and the point of termination were in different locations) should be recovered. In the 
traffic owner pays model, if CP-B (which does not undertake conversion in either 



Review of the fixed narrowband services markets 
 

403 

direction) hands traffic over for conversion at a PoI different to the relevant PoI 
where termination is provided, the conversion charge could include the cost of 
backhaul between the conversion location and the location of the PoI where 
termination is provided. In the other direction, CP-A covers all costs of conveyance 
and conversion to the relevant PoI in CP-B’s network. 

A5.142 Therefore, we consider that the costs of additional backhaul can be readily 
recovered within the overall ”traffic owner pays” approach.  

A5.143 However, for the 50/50 sharing approach, this could be more problematic. For traffic 
from CP-B to CP-A the additional backhaul costs could be identified in the same 
way as in the traffic owner pays approach with 50% of the costs now recovered 
from CP-B in this case. But, for traffic from CP-A to CP-B, it might be unclear what 
costs were related to additional backhaul and as such should be included in the 
sharing arrangement.   

Other relevant costs 

A5.144 TalkTalk argued that all the costs of maintaining TDM infrastructure by NGNs 
should be included in the costs of conversion. We do not necessarily agree that all 
TDM related costs incurred by a CP with an NGN would be considered as 
conversion costs. For example, we have set out above our approach to physical 
interconnection and have said that interconnection to BT to access wholesale call 
origination and wholesale call termination services would be at the DLE. We do not 
consider the costs incurred by an NGN in interconnecting via TDM to these DLEs to 
be conversion costs which could be recovered in the same way as costs of 
converting between TDM and IP standards. 

A5.145 Whether such costs should be included would depend on the specific 
circumstances and would need to be considered within the overall commercial 
discussions between the two CPs. 

Conclusion 

A5.146 We have explained above that we do not consider conversion to be in the 
wholesale call termination market. Our view is that conversion is potentially a 
contestable service and, as such, provision of conversion should be subject to 
commercial negotiations between CPs. CPs are free to negotiate any such 
agreements based on their own commercial preference. 

A5.147 We have considered how these negotiations may be undertaken and consider an 
approach based on cost sharing is preferable. We see some advantages of a “traffic 
owner pays” approach compared to a 50/50 rule.734 However, should 
interconnecting parties favour 50/50 for their bilateral arrangements (or indeed other 
cost sharing rules) they are free to agree such arrangements themselves. 

A5.148 In the event that a dispute relating to conversion requires us to establish the 
mechanism for cost recovery of conversion costs, for the reasons set out above, we 
are likely to favour “traffic owner pays” as the starting point of any assessment, but 
would consider each dispute on its merits.  

                                                 
734 First, it mirrors the current approach to recovering the costs of physical interconnect capacity which 
is shared between two operators. Second, it seems to follow the logic of cost causation and the 
principle of calling party pays more closely than the 50/50 rule. 
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Annex 6 

6 NCC model approach and design 
Introduction 

A6.1 This annex sets out our approach to building a cost model to forecast the efficient 
unit costs of narrowband conveyance (i.e. wholesale call origination and wholesale 
call termination) during the period from 1 October 2013 to 30 September 2016 and 
how we will set efficient charges for interconnect circuits. 

A6.2 In this annex we first provide some background outlining both our previous 
approach to modelling the costs of narrowband conveyance services and the 
suggested approach of the 2009 EC Recommendation. 

A6.3 We then set out our February 2013 consultation proposals; stakeholder responses 
to those proposals; and our analysis of those responses and conclusions in relation 
to the following issues: 

• the choice between building a bottom-up or top-down model; 

• the approach to calculating the LRIC of wholesale call termination735; 

• implementing our approach to cost modelling; and 

• setting efficient charges for interconnect circuits. 

A6.4 Based on our proposals in the February 2013 consultation and taking account of 
stakeholder responses we have: 

• capped charges based on the output of a bottom-up model;  

• calculated LRIC based on a decremental approach; and 

• imposed a charge control on ISB services that is fixed in nominal terms (i.e. a 
0% annual change in the basket revenues) and imposed sub-caps on each 
individual ISB service of a maximum 10% price change.   

Background and developments since the 2009 NCC statement 

A6.5 Since the previous NCC was set in 2009, NRAs have been changing their approach 
to regulation, specifically shifting towards using bottom-up LRIC models to set 
FTRs. This approach lies at the heart of the 2009 EC Recommendation.  

A6.6 We applied a bottom-up approach to LRIC modelling for MTRs (and that approach 
was upheld by the Competition Commission (CC) and Competition Appeal Tribunal 
(CAT).736 Other European NRAs have implemented LRIC for both MTRs and FTRs 

                                                 
735 The definition of LRIC is explained more fully later in this section. 
736 Competition Appeals Tribunal (CAT) and Competition Commission (CC):  9th February 2012 
http://www.competition-
commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-
appeals/final_determination.pdf. CAT judgment [2012] CAT 11 of 3rd May 2012 
http://www.catribunal.org.uk/238-7586/Judgment.html 

http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.catribunal.org.uk/238-7586/Judgment.html
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– and a summary of NRA implementation of the 2009 EC Recommendation 
accompanied our May 2012 CFI.737  

A6.7 The 2009 NCC used a top-down accounting cost model using a FAC cost standard 
(equivalent to LRIC plus a contribution to common costs such that, overall, common 
costs are fully recovered). Therefore, adopting a bottom-up LRIC model requires us 
to change our modelling approach.  

Bottom-up and top-down modelling 

A6.8 A top-down model uses total network cost data and allocates these costs to 
services based on service usage factors. Typically, this top-down cost data is 
adjusted to make it suitable for regulatory price-setting (e.g. to take account of 
efficiency improvements and changes in the volume of network traffic), but this type 
of model will not rely on detailed assumptions about how the network is 
constructed. Instead, the modelled costs are calculated using cost-volume 
elasticities which reflect assumptions about the way the cost of high-level network 
components change as traffic rises or falls. 

A6.9 A bottom-up model estimates how much network equipment is needed based on 
the projected volumes for cost drivers such as subscribers, traffic, or other 
equipment installed in the network. The parameters which define these 
relationships between equipment quantities and the volume of cost drivers are 
sometimes referred to as “network build parameters”. The total cost of network 
equipment is then calculated (using evidence of the current cost of each piece of 
equipment).  

A6.10 In the 2009 NCC, we used top-down modelling because (1) BT’s accounting data 
was available; and (2) this approach was consistent with the use of top-down 
modelling in NCCs since 1997.738 In contrast, the use of bottom-up models to set 
cost-based charge controls has been established practice in the regulation of 
mobile termination rates (MTRs) since 2001.739 

February 2013 consultation 

A6.11 In our February 2013 consultation, we explained that whilst bottom-up modelling is 
sometimes more complex, it has a number of advantages over top-down modelling:  

6.11.1 By using network build parameters, bottom-up modelling allows us to more 
accurately model underlying cost/volume relationships.  

6.11.2 Typically, it is also more transparent. The model can be published without 
redacting confidential information and it is more explicit how network 
components drive service costs.  

                                                 
737 See the 15 May 2012 Analysys Mason report at 
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-
call/annexes/analysys_mason.pdf  
738 We note that in 1997 there was also some use of bottom-up modelling. 
739 See Oftel 2001 Review of the charge control on calls to mobiles, 
http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm0901.htm#sum  A bottom-up 
approach was maintained by the CC during the subsequent inquiry 
(http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm_2003/index.htm) and a bottom-
up approach has been used in all subsequent MCT cost modelling. 

http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm0901.htm#sum
http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm_2003/index.htm
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6.11.3 Building a bottom-up model allows us to create an efficient forward looking 
network, without being unduly constrained in trying to precisely mimic the 
network of the regulated firm(s). 

A6.12 Building a bottom-up model is also consistent with the 2009 EC Recommendation, 
which recommends that: “...the evaluation of efficient costs is based on current 
cost[s] and the use of a bottom-up modelling approach...”740 

A6.13 A bottom-up modelling approach is particularly appropriate for the 2013 NCC 
modelling exercise. We are modelling a relatively new technology for which no 
robust top-down data is available for a network with national coverage.  

Bottom-up modelling: responses to the February 2013 consultation 

A6.14 Responses to the February 2013 consultation were generally supportive of a 
bottom-up modelling approach. As in the September 2012 consultation, where 
respondents raised concerns, they related to the implementation of our modelling 
approach rather than the approach itself. 

Ofcom’s analysis and assessment of responses 

A6.15 No respondents to the 2013 February consultation raised any fundamental 
concerns with the use of a bottom-up cost model. Consequently, we have 
calculated the costs used to set charges based on the output of a bottom-up model. 

Calculating pure LRIC 

February 2013 consultation 

A6.16 In the February 2013 consultation, we consulted on a cost model that will enable us 
to estimate the unit costs of wholesale call termination on a LRIC and a LRIC+ 
basis. When recommending the use of LRIC, the 2009 EC Recommendation uses 
the following definitions:741 

i) “incremental costs” are the costs that can be avoided when a specific traffic 
increment is no-longer provided; and 

ii) “traffic-related costs” are those fixed and variable costs that vary with the level of 
traffic.742 

A6.17 LRIC, as defined by the 2009 EC Recommendation, represents a particular form of 
LRIC modelling that estimates the unit costs of termination based on the avoidable 
costs of carrying a given quantity of traffic (termed the ‘increment’). The 2009 EC 
Recommendation states that the traffic increment should be treated as the final 
increment (i.e. the network equipment for carrying all other network traffic is present 
before the termination increment is added). Therefore, costs that are shared 

                                                 
740 2009 EC Recommendation Recital (2). 
741 See 2009 EC Recommendation paragraph 5. 
742 In this context the 2009 EC Recommendation refers to “fixed” costs in the sense of service-specific 
(i.e. traffic-related) costs. Fixed common costs would, by definition, be excluded from the incremental 
costs of the traffic increment. 
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between wholesale call termination and other services (common costs) are 
excluded from the LRIC of termination.743 

A6.18 In the recitals to the 2009 EC Recommendation, the above definition of LRIC is 
referred to as “pure LRIC”.744 Hereafter, we use “LRIC” to mean pure LRIC, and 
where the context requires otherwise we make this explicit. 

A6.19 In the February 2013 consultation, we proposed a decremental approach to 
calculate LRIC, similar to that applied in our 2011 MCT model as supported by the 
CC in the 2012 CC Determination745 and upheld by the CAT.746 We proposed the 
same approach in the September 2012 consultation. 

A6.20 The decremental approach involves four stages: 

a) Run the bottom-up model with all traffic services included and calculate the total 
amount of network equipment required and the costs (both capex and opex) of 
that equipment; 

b) Run the bottom-up model with all traffic services excluding off-net call termination 
and calculate the total amount of network equipment required and the costs (both 
capex and opex) of that equipment; 

c) Calculate the difference in network costs between the two runs of the model; and 

d) Run these costs through the economic depreciation algorithm in order to recover 
them over time. 

A6.21 The decremental approach to calculating LRIC is appropriate if the modelled 
relationship between traffic and costs is correct for the final traffic increment. When 
the call termination traffic increment is removed, the total network cost will be 
reduced by the avoidable costs of that increment.747  

A6.22 Assets may be used to terminate calls, but nevertheless may appear not to be 
incremental to wholesale call termination when we use the decremental approach. 
This is the case in particular where: 

• the network requires only one, or a very small number, of these assets; 

• the asset capacity is large enough that the addition of the wholesale call 
termination increment does not cause more assets to be purchased; and 

• the asset cost driver is not traffic related (e.g. subscriber driven assets).  

A6.23 We gave careful consideration as to whether any of the assets that fall into the 
above categories should be considered incremental to wholesale call termination. In 

                                                 
743 See 2009 EC Recommendation paragraph 6. 
744 2009 EC Recommendation, recital 13 
745 2012 CC Determination, paragraph 3.68.   
746 Competition Appeal Tribunal 2012 MCT Judgment. 
http://www.catribunal.org.uk/239-7143/1180-3-3-11-British-Telecommunications-PLC.html 
747 When building the cost model we seek to set the cost drivers so the costs in the model correctly 
change as traffic volumes change. When modelling using a bottom-up LRIC+ model, using the correct 
cost drivers will mean that costs change correctly as the volume of network traffic changes. Likewise, 
using the correct cost drivers will mean that when a traffic increment is removed, costs will change 
appropriately. 

http://www.catribunal.org.uk/239-7143/1180-3-3-11-British-Telecommunications-PLC.html
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most cases, we believe that the capacity that would be installed for broadband and 
other voice services would be sufficient to also carry call termination traffic. Given 
that we would expect most networks to use standard capacity assets (which 
capacity we have defined, where possible, using CP responses to our information 
requests), we believed that it would be unlikely that assets with lower capacities 
would be installed in the absence of the wholesale call termination increment. 

Call server software licences (CSSLs) 

A6.24 In the February 2013 consultation, the only asset for which we believed it may be 
appropriate to take a different approach was CSSLs. In the February 2013 NCC 
model, we considered that CSSLs were subscriber-driven costs and so would not 
appear as incremental to termination. Based on evidence from responses to our 
information requests, at the time we believed that the number of subscribers was 
the appropriate cost driver for the deployment of CSSLs. However, we also believed 
that the value of the licence may change when the call termination increment was 
removed. 

A6.25 We argued that CSSLs were a voice specific intangible asset. Unlike tangible 
network assets, CSSLs were considered not to have capacity constraints such that 
additional voice traffic (e.g. termination) can be carried at no greater cost. CSSLs 
are also a network asset for which there is no substitute input that could serve as a 
proxy for the value or cost.  

A6.26 In the light of the above features of CSSL assets, we believed that even if CSSLs 
are typically priced on a per subscriber basis, we considered that the value of the 
CSSL should not necessarily be seen as fixed or invariant to traffic. In particular, the 
willingness to pay for licences is likely to be driven by the amount of voice traffic 
generated by subscribers. Therefore, we considered that the value of a CSSL could 
be thought of as the discounted stream of revenues that the licence can earn. 
Removing an increment of traffic would then reduce the value of a licence.  

A6.27 In the February 2013 NCC model, we captured this change in the value of the 
licence by assuming that all voice traffic carries equal weight and so we decreased 
the unit cost (both capex and opex) of the licence by the ratio of termination traffic 
to total voice traffic when we removed the call termination increment.  

A6.28 We recognised that the value (and so the weight) of voice traffic might not 
necessarily be equal for each minute of traffic, however, we considered this to be a 
necessary simplifying assumption to avoid the circularity that occurs from the fact 
that we regulate a large part of the wholesale revenues that can be earned by 
CSSLs and because we considered that CSSLs are voice specific assets. 

Calculating pure LRIC: responses to the February 2013 consultation 

A6.29 Respondents to the September 2012 consultation and February 2013 consultation 
generally agreed or made no comment on our approach to calculating LRIC. 

A6.30 H3G disagreed with the treatment of CSSL costs in the February 2013 consultation, 
arguing that they should not be included in the LRIC of termination.748 Specifically, 
H3G argued that: 

                                                 
748 HG3 response to the February 2013 consultation, p.7. 
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6.30.1 It is incorrect to assume that the market price of CSSLs would increase with 
the addition of call termination by an individual operator. This is because 
the evidence points to CSSL costs being subscriber-driven (rather than 
traffic-driven), the market price for CSSLs is set globally, and because price 
responses depend on the shape of the supply function (i.e. in the presence 
of significant scale economies, the unit cost – and therefore market price – 
of CSSLs could actually rise by removing the call termination increment);749 

6.30.2 Even if the price of CSSLs did increase with the addition of termination, the 
change in cost is a “pecuniary” cost that should be excluded from LRIC;750 
and  

6.30.3 The explicit inclusion of CSSL costs in LRIC is inconsistent with the 
approach to spectrum licence costs adopted by the CC in its MCT 
Determination.751  

A6.31 H3G concluded that, as any common cost can carry additional traffic at no greater 
cost, Ofcom’s rationale suggests that all common cost assets would become more 
valuable as traffic increases and should be reflected in LRIC. This would redefine all 
common costs as incremental and remove the distinction between LRIC and 
LRIC+.752 

A6.32 Vodafone argued that Ofcom has not produced sufficient evidence to suggest that 
the cost of the call server software is traffic related, or that its long run cost varies 
directly with the long run volume of traffic that it serves.753 In particular, Vodafone 
believed that the proposed treatment of CSSLs is inconsistent with the approach to 
spectrum licences in the most recent MCT review and subsequent appeal, where 
Ofcom took the view that the cost of such assets would not vary in the presence or 
absence of termination. 

A6.33 Vodafone also suggested that the proposed approach to CSSLs would, if adopted 
in this review, need to be consistently incorporated within the next MCT review.754 

Ofcom’s analysis and assessment of responses 

A6.34 Since the February 2013 consultation, we have further examined the cost of CSSLs 
and how they are purchased. In the light of the evidence we have collected and 
further consideration of this issue in the light of stakeholder comments, we have 
changed our approach to CSSLs.  

A6.35 The additional evidence we have gathered from CPs since the February 2013 
consultation relating to the purchase of CSSLs suggests that the price of CSSLs is 
not negotiated with respect to traffic volumes but that most CPs draw up their 
contracts with software licence vendors on the basis of some other factor or factors 
(see paragraph A6.40). 

A6.36 We broadly agree with H3G’s argument that the market price of CSSLs would not 
increase with the addition of wholesale call termination by an individual operator. In 
particular, we agree that market prices for such software assets are likely to be set 

                                                 
749 HG3 response to the February 2013 consultation, p. 9 
750 HG3 response to the February 2013 consultation, p. 10 
751 HG3 response to the February 2013 consultation, pp. 9-10 
752 HG3 response to the February 2013 consultation, p. 11 
753 Vodafone response to the February 2013 consultation, pp. 30-31 
754 Vodafone response to the February 2013 consultation, p. 31 
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on a global basis and so cannot be influenced by UK operators (though we note 
that some software or features may be developed specifically for the UK market).  

A6.37 However, we do not agree that removing the wholesale call termination increment 
might actually lead to an increase in the price of CSSLs. First, as H3G notes, this 
would imply that the modelled operator was able to influence global demand for 
CSSLs – which we do not think is likely. Second, while the presence of scale 
economies would mean that total unit costs are higher when volumes are low, this 
does not imply that a fall in demand would necessarily result in higher prices. In the 
case of CSSLs, once software has been developed, the fixed costs are likely to be 
largely sunk and the forward looking marginal cost for a given software product 
relatively low and very unlikely to be downward sloping. This means that the market 
response to a fall in demand would be lower prices for existing CSSLs – assuming 
the fall in demand from the modelled operator influenced the market price of 
CSSLs, which we do not think is likely.  

A6.38 We note the comparison made by H3G and Vodafone between the treatment of 
CSSLs in this review and our approach to mobile spectrum licences in the MCT 
review. We do not agree that CSSLs and spectrum licences are completely 
analogous. In particular, MCT services already incur spectrum costs at current 
prices because spectrum and network equipment are substitutable inputs, and 
therefore willingness to pay for spectrum (for additional termination traffic) should 
not logically exceed the cost of the substitute means to provide the capacity (i.e. 
investment in more network equipment).755 This argument does not apply to CSSLs 
because CSSLs do not have a comparable network equipment substitute. 
Nevertheless, in other respects CSSLs share similarities with spectrum licences, 
they are both intangible assets and, for the reasons we elaborate below, the 
“capacity” of CSSLs is linked to the capacity of the physical equipment it 
supports.756 

A6.39 We have concluded that the cost of a CSSL should not change when the 
termination increment is removed. Consequently, CSSLs do not make an explicit 
contribution to the LRIC of termination in the way proposed in the February 2013 
consultation. 

CSSL dimensioning  

A6.40 Based on the evidence that we have collected since the February 2013 
consultation, we believe that the number of subscribers is a contributing factor to 
the way most CPs pay for their CSSLs, but it is not the only factor. The evidence we 
have gathered from CPs since the February 2013 consultation indicates that there 
are a range of ways to pay for CSSLs. More specifically, we have gathered 
evidence that suggests both busy hour voice traffic and subscriber numbers are 
used to dimension CSSLs.757 Additionally, where CPs make explicit orders for 
CSSLs, they place these orders in large blocks. We also have noted that in many 
cases CSSLs are specific to an individual call server, and CPs are required to 

                                                 
755 Paragraph 3.256, Competition Commission, MCT Final Determination of 9 February 2012. 
756 Mobile spectrum licences are also linked to the physical equipment they support in the sense that 
the traffic handling capacity of a given licence depends on how the frequencies authorised for use by 
the licence are used by the radio network equipment. However, as noted previously, there is also a 
large degree of substitutability between radio network equipment and mobile licences in terms of 
providing capacity. 
757 []. 
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obtain additional CSSLs (in such blocks) when they acquire additional call 
servers.758  

A6.41 Given that there is no standard approach to purchasing CSSLs and CSSLs are 
required to run call servers, we have decided to treat CSSLs and call servers as a 
composite asset. Therefore, we have decided that CSSLs should no longer be 
modelled explicitly and that their cost should be added to that of the call server.  

A6.42 This means that CSSLs will now be an incremental cost to termination only to the 
extent that call servers are incremental costs. Call server capacity is generally 
constrained by traffic volumes (apart from a minimum deployment quantity), so it 
will generally vary with the call termination increment. In the September 2013 NCC 
model, the combined call server asset contributed 0.016ppm to the call termination 
LRIC (in 2012/13 prices), i.e. 48%. 

Model implementation 

A6.43 In the February 2013 consultation, we set out our proposal to model the costs faced 
by a hypothetical efficient NGN (the February 2013 NCC model). In Annex 5, this 
annex and Annex 7 we considered responses from stakeholders to this proposal 
and concluded that it is still appropriate to set charges based on the costs projected 
by a bottom-up hypothetical efficient NGN model.  

A6.44 In previous NCCs, we have based the cost estimates on the costs faced by BT. As 
BT has not yet built an NGN, these costs are unknown. We note that for most 
network equipment []. It may also have additional costs associated with migrating 
from its existing TDM network to an NGN and associated with a higher market 
share. In summary, the costs of an efficient NGN with BT’s market share and 
service structure (in the absence of BT having an NGN to use as a benchmark) are 
uncertain.   

A6.45 In contrast, there are a number of operators that have deployed NGNs. The cost 
and dimensioning data from these operators do reflect the costs faced by a CP 
using an NGN. On that basis, we believe it is more appropriate to base our 
modelling on the costs faced by these operators. 

A6.46 Since the February 2013 consultation, our model has gone through a number of 
changes as a result of points raised in response to the February 2013 consultation, 
new data becoming available, the collection of further data using S135 powers, and 
our own further consideration of the issues raised. This annex and Annex 7 explains 
how the model has developed since the February 2013 consultation.  

A6.47 The model is largely the same as the version published alongside the February 
2013 consultation: 

6.47.1 The model builds a hypothetical efficient NGN that can meet all the traffic 
volumes that are forecast to pass over it.  

6.47.2 The model then calculates the costs (capital and operating) of this network 
and how these costs should be recovered over time using an economic 
depreciation algorithm.  

                                                 
758 [] 



Review of the fixed narrowband services markets 
 

412 

6.47.3 The final stage in the modelling is to allocate the yearly costs across traffic 
services based on how much each service uses the network.  

A6.48 Figure A6.1 below shows the high level structure of the model. 

Figure A6.1: NCC model structure 
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A6.49 The remainder of this annex describes each part of the February 2013 NCC model 
in turn, the responses we received in relation to the February 2013 consultation 
(and the February 2013 NCC model), and how we have addressed the points raised 
in finalising the September 2013 NCC model. Most issues relating to the network 
build and network equipment costs are discussed in Annex 7 

Traffic forecasts 

A6.50 Telecommunications networks are characterised by economies of scale: more 
traffic, caused by market growth or increased market share, leads to a smaller 
proportionate increase in total cost than in total volume. Similarly, 
telecommunications networks can benefit from economies of scope, that is, 
common costs can be recovered from a range of services which results in lower unit 
costs compared to a stand-alone provider of one of those services.  

A6.51 In a TDM network, voice calls use dedicated circuits within the network between the 
calling and called parties for the duration of the call. Therefore, voice traffic volumes 
will tend to drive switching-related costs – that is, the cost of establishing the 
connections at voice exchanges (i.e. switches) to create these circuits (although 
other assets will be shared between voice, broadband and leased lines – e.g. duct, 
fibre, property and some transmission equipment).759  

A6.52 However, in an NGN, because voice calls are one service among a number that are 
provided using a common transport medium (packets routed using IP), the 
equipment routing calls will, to a greater extent, be shared between voice and data 
services. The common transport protocol creates greater scope for sharing 
equipment. Given the considerable growth in packet data traffic (and expected 
future growth), we expect that data service volumes will be a significant cost-driver 
in an NGN. It is therefore necessary not only to produce forecasts for voice services 
but also for data services. 

February 2013 consultation 

A6.53 In the February 2013 consultation, we described how we modelled a range of 
services that pass over the hypothetical efficient NGN in order to produce traffic 
forecasts. We forecast the traffic carried by all fixed networks and then assigned a 
proportion of this traffic to our modelled network (reflecting our market share 
assumption – also explained later in this annex). The February 2013 NCC model 

                                                 
759 For example, Synchronous Digital Hierarchy (SDH) systems could be shared by multiple services. 



Review of the fixed narrowband services markets 
 

413 

used these traffic forecasts to calculate how much network infrastructure will be 
required.  

A6.54 We created a range of forecasts for the following services: 

• Incoming voice calls from other CPs (off-net); 

• Outgoing voice calls to other CPs (off-net); 

• Voice calls provided end-to-end on the same network (on-net); 

• Transit; and 

• Packet data (i.e. broadband services). 

A6.55 In the February 2013 NCC model, we based our forecasts on extrapolated trends in 
the number of households and businesses, the number of active phone/broadband 
lines per business or household,760 and the usage per line of different traffic 
types.761 The amount of traffic that passed over the network was determined by the 
average use per line.762  

Voice traffic forecasts: Responses to the February 2013 consultation  

A6.56 In its response to the consultation, BT argued that using 3 year volume trends may 
cause Ofcom’s voice forecasts to be unduly optimistic. It claimed that Ofcom’s 
volume forecast of residential minutes per line has a lower than 20% probability of 
being met based on statistical best fit projections.763 

A6.57 BT noted that calls that originate on ISDN access lines had been included in the 
network traffic carried by the model. BT considered that as the model contained no 
provision for an ISDN service, it was inconsistent to include ISDN traffic. BT 
believed that either additional network elements should be included to deal with 
ISDN, or the ISDN traffic should be removed from the forecasts.764 

A6.58 BT believed that both residential and business minutes per line forecasts were 
above what would be expected, based on statistical best fit projections765 using 
historical data (2005/06 to 2011/12). It argued that these forecasts should be 
lower.766 

A6.59 In its response to the consultation, EE said that it believed the overall number of 
lines to be increasing.767 EE also stated that it is important that volume forecasts be 

                                                 
760 We have not included a separate forecast for featurenet lines. 
761 We have also cross-checked our forecasts against other sources such as: Analysys Mason: Core 
Forecasts 2012-2017 http://www.analysysmason.com/en-GB/Research/Content/Forecasts/Western-
Europe-core-forecasts/#01%20October%202012 
 and Enders Analysis: UK fixed line market analysis 
http://www.endersanalysis.com/content/publication/uk-broadband-and-telephony-trends-june-2010  
762 The network will also calculate transit traffic, which is calculated based on an estimate of the ratio 
of the transit traffic to non-transit traffic that a hypothetical network would carry. 
763 BT response to the February 2013 consultation, Paragraph 9.82 
764 BT response to the February 2013 consultation, Paragraph 9.84 
765 BT calculated a forecast based on drawing a line that best fit the historical data and continuing this 
line into the future. 
766 BT response to the February 2013 consultation, Paragraph 9.93 to 9.94 
767 EE response to the February 2013 consultation, Page 21 

http://www.endersanalysis.com/content/publication/uk-broadband-and-telephony-trends-june-2010
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consistent across market reviews and so the NCC forecasts should be aligned with 
the closely associated Fixed Access Market Reviews.768 

A6.60 EE was unclear why Ofcom was expressing voice traffic on the basis of usage per 
line but data on a peak bandwidth basis. EE was concerned that this inconsistency 
lacked transparency.769 

Ofcom’s analysis and assessment of responses 

A6.61 We disagree with BT that we should use more than 3 years’ historic data when 
producing trends. The fixed telecommunications market has changed significantly 
over the last 10 years, which has led to decreases in volumes that we would not 
necessarily expect to continue. The number of residential lines increasing since 
2009/10 after declines in earlier years is one such example. We believe that a 3 
year period is long enough to avoid the risk of a single year distortion, but short 
enough not to capture out-of-date trends.  

A6.62 We disagree with BT that our forecasts of voice minutes per line are unduly 
optimistic. BT’s forecasts are based on all historic data from 2005/06 onwards, 
while our forecasts are based on 3-year trends as described above. Although it is 
true that our forecasts sit at the upper end of BT’s proposed ranges of confidence, 
this is due to BT capturing historic trends that appear to be slowing in recent years. 
We do not believe that it is appropriate to base our forecasts on these out-of-date 
trends. 

A6.63 BT is right to note that voice minutes originated on ISDN access lines have been 
included in our traffic volume forecasts. However, we disagree that this traffic 
should be excluded due to the model not containing provision for ISDN. We are 
modelling a hypothetical network and attributing a portion of the total industry traffic 
to this network, regardless of the technologies that these minutes are currently 
originated upon. It is our view that the voice call minutes currently originated on 
ISDN access lines would not disappear were ISDN access lines to be unavailable – 
rather, they would be originated on other lines instead. As such, they are relevant to 
the model and should remain included.  

A6.64 As discussed in Annex 5, some ISDN services are not currently replicated in UK 
standards for NGNs. In order to replicate these ISDN services, additional costs may 
need to be incurred. However, we believe that these additional ISDN services are 
not required to provide the call origination and call termination services we are 
modelling. Consequently, we would expect the additional cost of providing these 
services on an NGN to be recovered from charges other than the regulated call 
origination and call termination services. 

A6.65 We agree with EE that in the past two years, the number of total lines has been 
increasing. However, this is a small change over time and due to other market 
developments may not continue. We are forecasting lines to remain broadly flat 
over the forecast period.  

A6.66 We also agree with EE that maintaining consistency in forecasting across market 
reviews is important. We have taken steps to ensure that, as far as possible, the 
evidence used in the Fixed Access Market Reviews and this market review is 

                                                 
768 EE response to the February 2013 consultation, Page 21 
769 EE response to the February 2013 consultation, Page 21 
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consistent. These steps include ensuring that, where appropriate, the same source 
data and methodologies are used by each review. 

A6.67 We do not agree with EE that it is inconsistent for us to use usage per line for voice 
and peak usage for data. The traffic driven assets in the NGN will be dimensioned 
on the peak busy hour traffic (for voice, data or a combination of the two). The voice 
busy hour is forecast separately and from the total voice forecast and is based on 
the voice busy hour proportion during the voice busy hour. Where our traffic 
forecast relevant for a particular asset is the total traffic (i.e. voice plus data), we 
use this forecast of network peak traffic to derive busy hour usage. We base our 
choice on whether to forecast peak usage directly or to forecast total traffic based 
on the quality and availability of the information.  

Updated voice forecasts 

A6.68 In the light of responses to the February 2013 consultation, and taking account of 
more recent data, we have updated our line forecasts and average usage per line 
forecasts.  

A6.69 Figure A6.2 below shows our high, medium and low forecasts for the total number 
of lines (residential + business770). The medium scenario is our base case and 
assumes a slight increase in the number of lines until 2024/25, after which the 
number of lines is held constant. The growth in the number of lines is primarily 
driven by two factors: 

a) Growth in the forecast number of households; and 

b) A small increase in the number of lines per household, which is a continuation of 
a trend observed over the last 3 years. 

                                                 
770 Since the February 2013 consultation, we have removed large business sites from our forecast of 
total businesses, as they are likely to be using leased lines. This change has had a negligible effect 
on the total number of businesses, total business lines and on the outputs of the model. 
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Figure A6.2: Forecast for total number of lines.771 

 

Source: Ofcom forecasts based on data collected from fixed operators 

A6.70 Figures A6.3 and A6.4 below show our forecasts for the average annual outgoing 
voice usage per line for residential and business users respectively. The medium 
scenario is our base case and we have forecast a very gradual decline in voice 
usage per line until 2024/25 at which point we hold the forecast volume constant. 

 

                                                 
771 Source: Ofcom forecasts based on data collected from fixed operators. 
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Figure A6.3: Forecast for annual average residential outgoing voice usage per line772 

 

Source: Ofcom forecasts based on data collected from fixed operators 

Figure A6.4: Forecast for annual average business outgoing voice usage per line 

 

Source: Ofcom forecasts based on data collected from fixed operators 

A6.71 We perform a sensitivity analysis on voice lines and usage in Annex 8. We find that 
the LRIC of wholesale call termination is relatively insensitive to changes in traffic 
volumes. The LRIC+ of wholesale call origination is more sensitive.  

                                                 
772 Source: Ofcom forecasts based on data collected from fixed operators. 
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Broadband forecasts: Responses to the February 2013 consultation 

A6.72 In its response to the February 2013 consultation, BT was concerned that the 
volume of broadband users connected to the NGN would decline as fibre-based 
services are rolled out. It argued that while Ofcom has accounted for a lower rate of 
growth in broadband usage per line, it has not accounted for the expected fall in the 
number of end-users served by the NGN.773 

Ofcom’s analysis and assessment of responses 

A6.73 We agree with BT that there are a number of market developments that will change 
the way consumers use broadband services. Both the deployment of 4G services 
and the roll-out of fibre-based access will impact on the use of copper-based 
broadband. However, we do not necessarily agree that these market developments 
should change the broadband growth assumptions on which we consulted. 

A6.74 4G services are currently being deployed by United Kingdom mobile network 
operators. The impact that 4G services will have on fixed broadband is currently 
uncertain and will depend on the eventual pricing, coverage and quality of 4G 
services. We therefore do not consider that we can accurately model the impact (if 
any) that the introduction of 4G will have on the demand for fixed broadband 
services during the period covered by this market review. Therefore, we have not 
sought to model the impact of 4G services on the demand for fixed broadband 
services. 

A6.75 The introduction of fibre-based access is a relatively recent development which will 
have an uncertain impact on future broadband volumes. BT suggests reducing the 
peak traffic on our modelled network to account for high usage users switching to 
fibre-based access, which would in turn increase the unit cost of fixed wholesale 
call origination and wholesale call termination.  

A6.76 We do not believe that the approach suggested by BT would be appropriate. The 
introduction of a new more efficient technology should not cause an increase in the 
prices of existing services. Therefore, prices of voice services in the presence of 
fibre-based access should be no higher than if we did not include fibre-based 
access in our model. On this basis, we propose to avoid capturing fibre-based 
access in our model. But, we must nevertheless ensure that our broadband 
forecasts are consistent with our exclusion of fibre-based access services (i.e. the 
copper-based access network technology is capable of carrying the peak traffic that 
we forecast to pass over it).  We are confident that the terminal value peak level 
(i.e. the value reached in the final modelled year) of broadband traffic per line that 
we are forecasting can be carried by copper-based access technologies.774 

Updated broadband forecasts 

A6.77 In the light of responses to the February 2013 consultation, and the availability of 
more up-to-date data, we have revised our forecasts of the number of broadband 
lines and peak usage per line. We have continued not to include leased line 
services in the model. Leased lines would increase the services using the common 

                                                 
773 BT response to the February 2013 consultation, Paragraph 9.83 
774 To demonstrate this point, we note that BT currently achieves an average of between 8Mbits/s and 
10Mbit/s per line during weekday evenings. Ofcom news release: Network upgrades boost average 
broadband speeds. August 15 2012, Table 2. http://media.ofcom.org.uk/2012/08/15/network-
upgrades-boost-average-broadband-speeds/ 

http://media.ofcom.org.uk/2012/08/15/network-upgrades-boost-average-broadband-speeds/
http://media.ofcom.org.uk/2012/08/15/network-upgrades-boost-average-broadband-speeds/
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network elements, but we believe it would have only a small impact on model 
outputs. Given that it would add modelling complexity, we believe it would be 
disproportionate to include leased line services in the model.775 

A6.78 Figure A6.5 below shows our low, medium and high forecasts for the total number 
of broadband lines. The medium scenario is our base case and we forecast a 
gradual increase in the number of broadband lines to a terminal value of 28.5 
million.776  

A6.79 Figure A6.6 below shows our low, medium and high forecast of peak bit rate per 
broadband line (measured in kilobits per second (Kbit/s)). We expect to see peak 
broadband use continue to increase for some time. However, this increase is not as 
steep as we were predicting in the February 2013 NCC model. The medium 
scenario is our base case and we assume that the growth in peak broadband use 
levels off and is flat from 2024/25. 

Figure A6.5: Forecast number of broadband lines777 

 

                                                 
775 We tested this impact by running much higher amounts of packet data traffic over those assets that 
we believed would be shared between leased lines and NCC services. 
776 This translates to a peak of approximately 83% broadband penetration (excluding ISDN lines). 
777 Source: Ofcom forecasts based on data collected from fixed operators. 
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Figure A6.6: Forecast peak Kbit/s per line778 

 
A6.80 We perform a sensitivity analysis on broadband lines and use in Annex 8. As with 

voice traffic, we find that the LRIC of wholesale call termination is relatively 
insensitive to changes in traffic volumes. The LRIC+ of wholesale call origination is 
more sensitive. 

Market share and NGN deployment assumptions 

A6.81 We have described above our approach to projecting industry-wide traffic. The 
quantity of traffic that is carried by the modelled network is also determined by the 
market share of voice and broadband lines for the hypothetical CP over time.  

February 2013 consultation 

A6.82 We used a base case of 50% in the February 2013 consultation, but envisaged 
three possible scenarios for market shares: 

• A market share of 50% of wholesale fixed lines nationwide for all years in the 
model.  

• A market share based on BT’s historic market share and then a projected 
market share of access lines from BT’s current level. 

• A market share based on an even split of the market between the largest direct 
access operators in recent years. To date, BT, Virgin Media, Sky, and Talk Talk 
have accounted for the vast majority of directly connected residential customers 
across the country.779 An even split between these operators would suggest a 
25% market share for the modelled operator. 

A6.83 For all three scenarios, we assumed that the modelled operator had the same 
market share for all network services (i.e. voice and broadband). 

                                                 
778 Source: Ofcom forecasts based on data collected from fixed operators. 
779 Over [%] of directly connected customers are accounted for by these operators. 
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A6.84 The February 2013 consultation base case of a 50% market share was a change to 
the September 2012 consultation where we used a 25% market share.  

A6.85 We changed from using a 25% market share because we believed that this 
assumption was inconsistent with our finding of SMP in the wholesale call 
origination market. In Section 5 we discuss our finding of SMP in the wholesale call 
origination market. Although not the only factor, market share is an important 
consideration in our finding of SMP.  

A6.86 We noted that in building the NGN model, we were not seeking to mimic a particular 
network or business case. We collected cost and network dimensioning data from 7 
network operators including both NGN and TDM operators. In constructing our 
model, we sought to create a model of a hypothetical national NGN. We did not 
seek to model BT’s network. We said that if we were trying to model the costs of an 
NGN built by BT, we would have put considerably more weight on data provided by 
BT. However we noted this would not have represented our best view of a 
hypothetical efficient national NGN that we were trying to model. Accordingly, we 
said that we believed it would not be consistent with our approach to the rest of the 
modelling to base the market share assumption on BT’s market share. 

A6.87 The market share assumption is only one element that determines the amount of 
traffic that passes over the network. Coverage (or deployment) of the network is 
another. Deployment of an NGN should not be assumed to be immediate; evidence 
from real-world network deployments suggests that an assumption that it will occur 
over a number of years is more reasonable (see Annex 7).  

Market share: Responses to the 2013 February consultation 

A6.88 BT did not believe that Ofcom had provided sufficient justification for switching to a 
50% market share. BT argued that there are a number of options for the 2013 NCC 
model: 

• An actual network (e.g. BT’s network); 

• An operator with significant market power; 

• A model based on a contestable market. 

A6.89 BT suggested that within these options Ofcom should consider whether to: 

• Set a steady state or adjust the share over time; 

• Base the market share on the wholesale or retail level; 

• Base the market share on voice services or both voice and data services. 

A6.90 BT argued that its market share was not an appropriate benchmark and that the use 
of a hypothetical network model should be based on the presumption of 
contestability. It believed that key modelling decisions should also be linked to the 
technology assumed to be the MEA in the model. Further, it did not believe that it 
was appropriate to use its market share just because it was consistent with previous 
top-down modelling. BT believed that the market share in a bottom-up model should 
be justified on its own terms. 
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A6.91 BT noted that it could not identify anything in the 2009 EC Recommendation 
guidance that suggested an SMP threshold should be used to set the market 
share.780 

A6.92 Virgin Media disagreed with our use of a 50% market share in the base case. Virgin 
Media considered that using a 50% market share was not consistent with long term 
efficient entry into the market and believed that this went against the advice 
contained in the 2009 EC Recommendation. It also believed that justifying a 50% 
market share for call termination traffic to be consistent with the market share for 
call origination is flawed reasoning. It argued that it was acceptable to have a 
different market share for origination and termination traffic. Virgin Media was also 
concerned that increasing the market share caused the call termination LRIC to 
increase.781 

A6.93 Vodafone agreed with our assumption of a 50% market share operator.782 

A6.94 EE agreed with a 50% market share operator for our modelled operator. EE 
considered that a 25% market share assumption would not be credible and could 
lead to cost over recovery.783 

A6.95 TalkTalk did not understand why the LRIC of termination was not inversely related 
to the market share. It believed that unit costs should go down as the market share 
goes up. TalkTalk was unclear whether Ofcom thought that additional assets would 
become incremental to termination when the market share increases.784  

A6.96 As noted in the February 2013 consultation, in response to the September 2012 
consultation, Verizon, TalkTalk, H3G and Sky disagreed with the use of a 25% 
market share. On the other hand [].785 

Ofcom’s analysis and assessment of responses 

A6.97 Respondents to the February 2013 consultation took a range of views regarding the 
appropriate market share (from 25% to BT’s current market share). In light of 
responses to the February 2013 consultation and our subsequent analysis, we now 
believe that using a market share of 33% is most appropriate. 

A6.98 In Section 5 we have concluded that BT has SMP in wholesale call origination, and 
that we should impose a charge control. However, the market shares that informed 
the finding of SMP are not determinative of the market share assumption that 
should be used in the modelling to set the charge control. Rather, the market share 
assumption should be seen more in tandem with the cost modelling objectives, 
overall modelling approach and the source of network cost information. 

A6.99 As explained in Annex 5, we have a number of economic objectives in setting cost-
based charges, and in this case have concluded that setting regulated charges in 
recognition of contestable market principles is appropriate, and propose to do so 
based on an NGN. We consider the control should seek to mimic the outcomes of a 
contestable market into which this hypothetical network operator could enter and 
constrain existing firms to price at the competitive level. In these circumstances, we 

                                                 
780 BT response to the February 2013 consultation, pages 30 to 39 
781 Virgin response to the February 2013 consultation, page 16 
782 Vodafone response to the February 2013 consultation, page 27 
783 EE response to the February 2013 consultation, page 21 
784 TalkTalk response to the February 2013 consultation, page 9 
785 February 2013 consultation, page 389 
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would only consider it appropriate to use the market share of an operator with SMP 
(for example, 50%) if it reflected the market share which an efficient entrant could 
realistically achieve across the market as a whole.  

A6.100 In order to determine the market share achieved by this hypothetical efficient 
entrant, we considered in the September 2012 consultation the extent to which 
entrant providers of voice services in the UK have deployed their own networks. In 
the residential sector there are four national or near national operators (BT, Sky, 
TalkTalk and Virgin Media) that have deployed networks.786  Based on the presence 
of four competing networks, in the September 2012 consultation we therefore 
considered that a market share of 25% could be achieved.  

A6.101 However, on further reflection, we note that only BT is present in all areas across 
the United Kingdom (excluding the Hull Area) and the other network operators do 
not have full national coverage (i.e. not all of these operators will be present in all 
geographic areas). We have therefore considered the market share which a 
hypothetical efficient entrant might achieve if it were to be present in all geographic 
areas in the United Kingdom (excluding the Hull Area), in accordance with the 
market definition.  Current network deployment will have taken into account the 
ability to gain sufficient customers to recover costs in a given area and therefore 
provides a proxy for the number of operators that can economically serve a given 
area. The 2013 WBA Market Review, Table 4.1, shows the extent of deployment of 
near national operators as follows: Sky 90%, TalkTalk 93% and Virgin Media 45-
50% (BT of course being 100%). Taking these deployments into account we 
calculate that, on average, there are 3.3 operators in a given area (including BT). 
Rounding this to the nearest whole number of operators, gives 3 operators 
deployed in any given area. This suggests a hypothetical operator with a national 
footprint would face on average two other competitors in each area and, assuming 
equal share, would achieve a 33% market share. We think this provides the most 
suitable proxy for a fully national market share assumption, informed by the 
evidence from entrant network deployments available to us. 

A6.102 We disagree with Virgin Media that it would be appropriate to use a different market 
share for wholesale call origination and termination. The NCC services are carried 
by the same network and in many cases share the same equipment. The market 
share for one service will impact on the costs that need to be recovered by the other 
service. Even if we were able to consistently apply a different market share to each 
service, we would not be able to robustly introduce a mark-up to wholesale call 
origination for common cost recovery that was consistent with both market 
shares.787 

A6.103 In response to Virgin Media’s concern about the unit cost increase in LRIC as 
market share increases, it is possible that more asset modularity boundaries will be 
reached – i.e. the additional traffic requires new capacity but the modularity of that 
capacity means it is not fully utilised. This can mean that increasing the market 
share increases the LRIC of termination. This was the same phenomenon seen in 
the 2011 MCT modelling and is not something we consider to be unreasonable or 
that warrants further investigation. 788 

                                                 
786 We note some smaller deployments have been made and other network operators are present in 
the business sector 
787 The marking up of call origination for common costs no longer recovered from FTRs at LRIC is 
discussed in Section 8 and later in this annex 
788 See April 2011 MCT Statement section A10.20. 
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A6.104 We find that the market share of the hypothetical network operator is a key 
parameter in calculating LRIC+. The LRIC of wholesale call termination is less 
sensitive to a change in market share. These results are discussed in more detail in 
Annex 8. 

Network costs 

‘Scorched node’ assumptions 

A6.105 Our bottom-up network model is based on a ‘scorched node’ approach. A scorched 
node approach takes account of a network’s existing topology. Although we are 
building a hypothetical NGN, we have used the location and serving area of BT’s 
existing exchanges. In both the September 2012 consultation and February 2013 
consultation, we explained why BT’s existing local exchange topology provides an 
acceptable proxy for an efficient network and our cost model is predicated on 
competitive entry using LLU and NGN deployment at BT’s local exchanges.  

Network design choices 

A6.106 The modelled NGN consists of a number of interconnected nodes. Each node 
includes a number of different pieces of network equipment and performs a specific 
function as follows:789 

• Basic access node: The basic access node is the node closest to the end-user 
at which the copper access lines terminate. There are approximately 4,000 
basic access nodes. 

• Remote access node: The remote access node is a specific kind of basic 
access node, serving remote and/or hard-to reach locations.   

• Super access node: The super access nodes are co-located with the basic 
access node and aggregate traffic from basic access nodes before passing it on 
to the aggregation node.  

• Aggregation node: The aggregation node aggregates traffic from the super 
access nodes and passes it on to the core node or to other CP networks via the 
interconnect nodes (see below). There are 106 aggregation nodes. 

• Interconnect node: The interconnect node supports voice interconnection 
between the modelled NGN and other CP networks on both a TDM and an IP 
basis. As explained in Annex 7, we propose to model a network with 20 PoIs. 
These 20 PoIs are assumed to be co-located with the core nodes described 
below (which in turn are co-located with aggregation nodes). 

• Core node: The core node transports traffic between aggregation nodes. There 
are 20 core nodes. 

• Service node: The service nodes house the servers providing the service 
functionality, such as call servers, directory servers, etc. There are 2 service 
nodes. 

                                                 
789 For a full description of the nodes see Section 3 of Annex 13  
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Treatment of “passive” network elements and non-network costs 

February 2013 consultation 

A6.107 In addition to NGN-specific assets, some assets are shared between an NGN 
network and other services. In the February 2013 consultation we proposed not to 
model these assets on a bottom-up basis, but rather use the cost of the assets that 
are currently allocated to NCC services. We added a mark-up to voice services 
based on the proportional contribution that these assets make to the unit cost of 
NCC services on a TDM network from BT’s RFS. The cost categories of interest 
here are:  

6.107.1 Duct: The pipes, tubes and conduits through which underground cables are 
passed. 

6.107.2 Land and Buildings: Including both corporate offices and network 
buildings. 

6.107.3 Transmission: The core transmission (fibre only) used to link exchanges. 

A6.108 In addition to network costs, other non-network costs are included (as 
‘administration costs’). In previous NCCs, administration costs have been charged 
for as a separate service, i.e. PPP. In the February 2013 consultation, we proposed 
to model administration costs as a cost item within the cost stack for the modelled 
conveyance services (consistent with the approach used in our MCT model), rather 
than as a separate charge-controlled service as previously done in NCC cost 
models.790  

A6.109 We proposed that administration costs would be recovered from the LRIC+ of 
origination via the usual usage factor based allocation of common costs.    

A6.110 We also did not propose to include administration costs within the LRIC of the 
termination cost stack. An initial assessment of the evidence suggested no clear 
link between termination traffic volumes and the cost of administration services. 

Treatment of “passive” network elements and non-network costs: Responses to the 
February 2013 consultation 

Passive assets 

A6.111 BT agreed with the principle of basing the costs of passive network elements on the 
costs currently recovered from NCC services.  

A6.112 However, BT did not believe that this was the approach that Ofcom had taken in the 
February 2013 consultation. BT also believed that the mark-up used for passive 
costs in the February 2013 NCC model recovered considerably less cost than is 
attributed to passive costs in BT’s RFS. BT estimated that BT’s RFS had on 
average allocated £140m per annum from passive asset costs to NCC services 
compared to £50m per annum recovered from the model. BT believed that these 
additional costs should be included in the model.791 

                                                 
790 The administration costs are included in the OSS/BSS network element asset. 
791 BT response to the February 2013 consultation, pages 43 to 44 
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A6.113 Vodafone identified that the mark-up equates to 30% of the total cost of origination 
(excluding the mark-up from termination).792 Vodafone argued that there were a 
number of reasons to believe that the passive asset mark-up is excessive. 

A6.114 Vodafone noted that the passive asset costs taken from BT’s RFS are allocated to 
services from a larger total passive asset cost stack. Vodafone argued that an NGN 
is likely to use less floor space and have a lower level of activity than TDM 
equipment. Vodafone believed that the cost being allocated to voice services would 
be lower using an NGN than a TDM. 

A6.115 Vodafone believed that the total contribution to passive asset costs should not be a 
constant percentage over time. Vodafone argued that as voice volumes fall and 
data volumes rise, the passive costs percentage allocated to voice will fall. 
Vodafone believed that an overall mark-up of around 30% (including the mark-up 
from termination) might be more realistic for the 3 years of the proposed charge 
control. 

Non-network PPP costs 

A6.116 BT argued that there are a number of activities that contribute costs to PPP that are 
incremental to wholesale call termination. These activities include: 

6.116.1 Setting prices and issuing Network Charge Change Notices (NCCNs); 

6.116.2 The cost of volume measurement systems to identify where calls come 
from; 

6.116.3 Maintenance of the Element Based Charging (EBC) matrix793; 

6.116.4 Maintenance of the price list and website; and 

6.116.5 Processing of call termination invoicing. 

A6.117 BT also argued that not enough costs were being included in the model. BT 
identified that £19m of cost was recovered from PPP services in 2011/12. BT 
considered that because PPP costs were not explicitly included in the model it will 
underestimate the total cost. 

Ofcom’s analysis and assessment of responses 

Passive assets 

A6.118 We have collected additional data and carried out further analysis on the cost of 
passive assets. We calculated that the February 2013 model recovers 
approximately £40m less cost than BT recovered from NCC services in 2011/12. 
However, we do not necessarily believe that this means we should increase the 
costs that we allocate to NCC services from these assets. As we have already 
outlined, we are not trying to replicate BT’s network. The current passive asset 
costs that BT recovers are not the cost of an NGN, but the costs associated with a 
TDM network. 

                                                 
792 This is calculated on the basis of the LRIC+ origination cost including the mark-up for common 
costs not recovered on termination. This equates to a 43% mark-up on the origination costs. 
793 The EBC sets out how incoming traffic is invoiced depending on the traffic destination and entry 
into BT’s network. 
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A6.119 One of the most significant differences between the costs recovered in the model 
and those recovered by BT are accommodation costs. We agree with Vodafone that 
it would be likely that voice services would have lower costs allocated to them in an 
NGN than a TDM network. In a TDM network, a separate rack within the local 
exchange is used for voice and data services. In an NGN, the same rack would be 
used. It would be reasonable for the cost of this shared rack to be allocated based 
on traffic meaning that data would be allocated more of the accommodation cost. 
Information submitted by both NGN and TDM operators suggests the 
accommodation costs for an NGN are lower. 

A6.120 We have collected data from NGN operators and BT in order to try to better 
understand the costs of passive assets. From this analysis we have determined that 
the total mark-up for the passive assets should be 50% over other NGN LRIC+ 
costs.794 

A6.121 We do not agree with Vodafone that we are allocating too much cost to voice over 
time as data volumes grow. By including passive asset costs as a mark-up, we 
reflect the fact that data volume growth is forecast to be much greater than voice 
volume growth. By using a mark-up, the costs allocated to NCC services from 
passive assets are reliant on the costs allocated from other network assets which 
are in turn a function of both the voice traffic volumes and the data traffic volumes. 
By using a fixed percentage mark-up, we are able to capture the decrease in unit 
costs of voice that would occur as data volumes increase. 

A6.122 Given the support we have from the majority of respondents and the further 
reasoning summarised above, we do not propose to change our approach to 
passive network assets, however we have adjusted the size of the mark-up to 
reflect our most recent analysis.  

PPP 

A6.123 Our analysis from the February 2013 consultation suggested that between 2007 
and 2012, despite external wholesale call termination volumes having fallen by 
almost 22%, PPP total costs increased by almost 10%. Over a shorter period 
between 2007 and 2010 external wholesale call termination volumes fell by 17% but 
PPP total costs increased by over 100%. These results suggested that PPP costs 
were driven by factors other than the external wholesale call termination increment.  

A6.124 Figure A6.7 is an updated chart showing the changing total cost of PPP against the 
volume of wholesale call termination. This shows that the small increase in PPP 
costs over the period is now a decline, although he sharp increase up to 2010 
followed by a decline each year thereafter remains and is at odds with the overall 
trend in wholesale call termination volumes (which fell steadily each year over the 
period). However, the trend in PPP costs in the last couple of years is more in 
keeping with the volume decline for wholesale call termination in those two years. 

                                                 
794 This mark-up is applied before the common cost recovery mark-up. 
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Figure A6.7: Comparison of PPP costs and wholesale call termination volumes 
 

 

A6.125 We accept that it is possible that some parts of the activities covered by the PPP 
charge might be incremental to wholesale call termination but fixed over the time 
period and variation in traffic that are considered in our analysis. However, for these 
PPP-related activities to be incremental to wholesale call termination, they should 
not be used by any other service (since incoming wholesale call termination is 
modelled as the final increment). Since the February 2013 consultation, we have 
performed further analysis of those PPP activities identified by BT. From the list in 
BT’s response, we do not believe that any of these activities (bar one) are specific 
only to wholesale call termination nor do we believe that termination would add any 
material cost to these other activities.  The exception is the cost associated with the 
element-based charging matrix (EBC). Without incoming termination, the EBC could 
be a much simpler and cheaper system. It would not need to include all the 
complexity required to identify the cost of a call to each number on a CPs number 
range. We have examined the costs of the EBC and related systems and have 
concluded that each year £3.5m of these costs are incremental to termination. 

A6.126 We have also decided to include a small contribution for administration costs in the 
LRIC FTR, based on our assessment of the evidence received relating to which of 
those administration costs are incremental to termination. 

Cost of capital 

February 2013 consultation 

A6.127 In the February 2013 consultation we outlined our approach to estimating the 
weighted average cost of capital (WACC). This approach was originally developed 
in a statement in August 2005 covering a number of issues relating to risk and 
return.795 In that statement, we set out our approach to estimating disaggregated 
WACCs for different parts of BT to reflect variations in systematic risk between 
different activities. We concluded that it was appropriate to estimate a 
disaggregated WACC for BT’s copper access business and to have another rate for 
‘the rest of BT’.  

                                                 
795 http://stakeholders.ofcom.org.uk/binaries/consultations/cost_capital2/statement/final.pdf 
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A6.128 This disaggregated approach has since been used in a number of charge controls, 
including the 2005 and 2009 NCCs.  

A6.129 In the February 2013 consultation, we proposed that the WACC for the ‘rest of BT’ 
estimated in the 2011 WBA Charge Control Statement at 9.7% pre-tax nominal, 
6.5% pre-tax real, remained appropriate without the need to update the estimates. 
However, we also noted that the Leased Lines Charge Control would determine a 
revised ‘rest of BT’ WACC in March 2013 and we would have regard to the value 
used there. 

Cost of capital: Responses to the February 2013 consultation 

A6.130 BT believed that the hypothetical nature of the model suggests a single WACC 
value is appropriate. BT argued that using a single WACC value reduces the need 
for reallocating costs from past periods to future periods. BT was also concerned 
that if the WACC is based on actual operator observations it will mean that factors 
such as the company’s beta or the gearing ratio, will influence the economic 
depreciation calculation.796 

A6.131 In response to the September 2012 consultation, in which we also proposed a ’rest 
of BT’ WACC, BT believed that the use of the ‘rest of BT’ WACC was inappropriate 
because we were building a model for an NGN operator with a 25% market share. 
BT believed that our modelled operator would find it more difficult to raise debt 
finance than BT due to a lower credit rating. BT also believed that the modelled 
operator would have a lower gearing ratio and so a higher proportion of the 
business would be supported by equity. BT argued that these factors would 
increase the WACC and a more appropriate value would be a real pre-tax rate of 
8% for the entire modelling period.797 

A6.132 In response to the September 2012 consultation, Virgin Media agreed with our use 
of the ‘rest of BT’ WACC.  

Ofcom’s analysis and assessment of responses 

A6.133 We disagree with BT that we should use a different WACC from the value that we 
have calculated for the “rest of BT”. It is the nature of a bottom-up modelling 
exercise that the model will differ from any real world network. We do not believe 
that this is a reason not to use BT’s WACC. Using BT’s WACC in this case is 
consistent with our approach when building the 2011 MCT model where our beta 
analysis drew on asset returns for Vodafone, even though the MCT model network 
design and market share differs from that attributable to Vodafone.798  

A6.134 As can be seen from our analysis in the July 2013 LLU/WLR consultation, just 
because an operator has a smaller network, it does not necessarily mean that it will 
have a high WACC because of a higher beta or debt premium. Figure A15.4 of that 
consultation is repeated below and shows that the BT Group asset beta over 2011 
was comparable to that of other major voice and broadband providers in the UK (i.e. 
Virgin Media, Talk Talk, Sky and Colt). From early 2012, it began to diverge from 
that of the other UK telecoms operators and is now somewhat above. 

                                                 
796 BT response to the February 2013 consultation, paragraph 9.163 to 9.165 
797 BT response to the September 2012 consultation. Section 10.7 
798 The beta of an asset (e.g. company) measures the variability of the returns on that asset with 
those of the benchmark market as a whole – e.g. as against the FTSE all share index. Beta measures 
the systematic risk associated with the asset in question. 
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Figure A6.8: Rolling asset betas of benchmarking UK telecoms operators 

 

A6.135 Figure A15.11 from the July 2013 LLU/WLR consultation is also repeated below. It 
shows how the BT Group corporate bond spread over treasury yields has trended 
with that of Sky, with the two being extremely close since mid 2012. 

Figure A6.9: BT and Sky corporate bonds spread over benchmark treasury yields (%) 

 

A6.136 Each of the alternative operators shown has a smaller share of voice and 
broadband subscribers than BT and this evidence does not support BT’s view that 
the modelled operator should have a higher cost of capital than BT (indeed BT 
Group let alone rest of BT which we estimate would have a slightly higher cost of 
capital than BT Group799). 

                                                 
799 See Table A15.1 of Annex 15 of the LLU/WLR 2013 consultation 
http://stakeholders.ofcom.org.uk/binaries/consultations/wlr-cc/statement/LLU_WLR_CC_annexes.pdf 
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A6.137 Given that our most detailed analysis of the cost of capital for a fixed line operator is 
for BT Group which we disaggregate into its fixed line business (Openreach) and 
“the rest of BT”; since the “rest of BT” is designed to capture precisely the kind of 
services covered by the NCC (as distinct from BT’s access line business), and 
because evidence on other operators active in wholesale call termination and 
origination does not suggest that they face a financing disadvantage vis-à-vis BT, 
we maintain that the ‘rest of BT’ WACC provides an appropriate estimate of the 
WACC for the modelled operator. 

A6.138 Even if we thought that a higher WACC was appropriate, it is by no means clear 
why BT’s suggestion of holding the WACC constant for the entire modelling period 
would be appropriate.800 In particular, it would imply that the cost of equity and debt 
finance as well as gearing was constant over the entire modelling period from 
2005/06 to 2045/46. In reality, we know that various WACC parameters have varied 
from 2005 to date. Comparing Figure 8.4 from the August 2005 Cost of Capital 
statement801 with the values in Annex 14 of the March 2013 BCMR statement802 , it 
can be seen that every parameter relevant to calculation of the WACC has varied. 
As a result, the ‘rest of BT’ WACC has fallen markedly over that period. 

A6.139 We have observed declining values for the WACC across both the mobile803 and 
fixed CPs over the last 10 years and it is not clear why we would not also see a 
declining WACC for our hypothetical NGN operator. However, we note the small 
increase in BT’s WACC between the value calculated for the 2012 LLU/WLR 
charge control and the 2013 LLCC and have updated our estimate of BT’s WACC 
to reflect the one used in the 2013 LLCC. We do not believe that this small increase 
detracts from the general decline in WACC values over the last 10 years. 

Conclusion on the WACC 

A6.140 We have not changed our approach to calculating the WACC as a result of the 
responses to the February 2013 consultation. For historic periods, we have used 
the WACC value that applied for the relevant NCC period. Since the publication of 
the February 2013 consultation, we have updated our estimate of BT’s WACC so it 
aligns with the estimate used in the 2013 LLCC.804 Our updated WACC series can 
be found in Figure 6.10 below.  

Figure A6.10: Real pre-tax WACC 805 

 

                                                 
800 Given the way the WACC interacts with the Original ED algorithm, using a constant WACC will 
cause less cost to be recovered in the past than with a declining WACC 
801 http://stakeholders.ofcom.org.uk/binaries/consultations/cost_capital2/statement/final.pdf 
802 http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/ 
803 Our estimates of the mobile WACC have declined form a real pre-tax value of 13.77% in 2002/03 
to 6.2% by 2009/10. 
804 See LLCC 2013 Statement. http://stakeholders.ofcom.org.uk/consultations/business-connectivity-
mr/final-statement/ 
805 From 2011/12, the WACC is held constant at 6.9% pre-tax real in perpetuity. 

2005/06 2006/07 2007/08 2008/09 2009/10 2010/11 2011/12 2012/13
Real 
WACC 8.7% 8.7% 8.7% 8.7% 8.3% 8.3% 8.3% 6.9%

http://stakeholders.ofcom.org.uk/binaries/consultations/cost_capital2/statement/final.pdf
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
http://stakeholders.ofcom.org.uk/consultations/business-connectivity-mr/final-statement/
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Cost recovery 

February 2013 consultation 

Cost recovery over time 

A6.141 Once the total costs of the hypothetical NGN have been calculated, we must 
determine how these costs are recovered over time. In the February 2013 
consultation, we proposed to adopt economic depreciation, rather than accounting 
depreciation, to recover costs over time. Economic depreciation better reflects the 
forward looking economic value of an asset than accounting approaches to 
depreciation and so better mimics the outcome of a competitive market. Economic 
depreciation considers costs over the whole economic life of the network and in 
particular avoids the inverse relationship between in-year utilisation and unit costs 
prevalent under accounting approaches to depreciation.806 

A6.142 Using economic depreciation in bottom-up cost modelling is consistent with the 
2009 EC Recommendation, which states that: “The recommended approach for 
asset depreciation is economic depreciation wherever feasible.”807 

A6.143 Economic depreciation has been used in the MCT cost models since 2001. In 
recent MCT cost models, such as the 2011 MCT Cost Model, we used a form of 
economic depreciation known as Original ED.808 This method matches the cost of 
equipment to its actual and forecast use over the long term. Consequently, there is 
relatively little depreciation in years when utilisation is low and relatively high 
depreciation in years of full, or almost full, equipment utilisation.  

A6.144 An alternative way to characterise economic depreciation is as a cash flow analysis 
to answer the question: what time series of prices, consistent with trends in the 
underlying costs of production and given forecast traffic, yield an expected present 
value equal to the capital and operating cash flows arising from building and 
running the network? In order to answer this question, the Original ED calculation is 
performed in three stages: 

• Stage 1: A constant unit cost is calculated as if the final year utilisation and 
input costs applied over the entire lifetime of the network. 

• Stage 2: A second component is added to recover the additional costs caused 
by earlier under-utilisation of the network compared to the final year level.809 
This step is also applied as a constant unit price for all years. 

• Stage 3: A third component is added to recover the remaining un-recovered (or-
over-recovered) costs due to input costs, including the WACC, being above (or 
below) the final year level. The shape of this component is determined by the 

                                                 
806 An accounting approach to depreciation would usually involve taking the price that would be paid 
for equipment (or was paid under historic cost accounting) and dividing this value by the expected 
equipment life to reach a depreciation charge for that year. As a result, in periods of low utilisation unit 
costs are relatively high and in periods of high utilisation unit costs are low. 
807 2009 EC Recommendation, Recital (7). 
808 Original ED was developed as a depreciation approach by Oftel see 
http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/depr0901.htm  We also used this form 
of economic depreciation in the 2005 MCT Cost Model and the 2007 MCT Cost Model. 
809 If utilisation is falling over time then this could be a negative value. 

http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/depr0901.htm
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arithmetic difference between in-year and final-year input costs,810 and is 
therefore zero in the final year (or any year that shares the same level of input 
costs and WACC as the final year). More costs are recovered in years when 
asset prices and the WACC are higher than the final year. 

A6.145 We consider Original ED to be a better depreciation approach to other forms of 
economic depreciation because we consider that it better mimics a competitive 
market. 811  

A6.146 As noted above, this approach to economic depreciation has been widely applied 
by Ofcom in previous bottom-up MCT cost models812 and has been supported by 
the CC each time it has been appealed; most recently in the 2012 CC 
Determination.  

Cost recovery between assets. 

A6.147 In the February 2013 consultation we described how the costs of a particular 
network element should be recovered over time from different network services. 
The costs recovered by a particular service are linked to the costs that are driven by 
that network service. Each network service will have a routing factor relating to each 
piece of network equipment, which will drive the amount of network equipment 
needed to carry a unit of the service.  

A6.148 We went on to explain how these routing factors are adjusted so that they reflect 
different proportions of traffic in the busy hour (i.e. if data traffic has a greater 
proportion of total traffic in the busy hour than voice traffic, data services should 
recover more of the costs). These adjusted routing factors are used to determine 
the network element output from which costs are recovered and in turn to allocate 
network element unit costs to network services.  

A6.149 We also outlined how we had made an adjustment to the cost recovery routing 
factors for outgoing calls and international calls. Given our definition of the 
wholesale call termination and wholesale call origination services, we believed that 
the cost allocated to these services should include no-more than the cost of transit 
across one core node. Transit across one core node is sufficient to reach a point of 
interconnection and leave the network.  

A6.150 We explain that outgoing off-net calls may cross more than one core node as the 
network operates “far end handover”, but the cost of multiple core transits should 
not be recovered from the origination service. International calls (both incoming and 
outgoing), may need to pass multiple core nodes due to the lower number of 
international interconnection points, but again the cost of these multiple core 
transits should not be recovered from the wholesale call origination or the wholesale 
call termination service. In the February 2013 NCC model, we still allowed the traffic 
to pass over multiple core nodes, but we did not allow these costs to be recovered 

                                                 
810 The “input costs” for a particular year are the asset price (or operating cost) for that year and the 
WACC. The arithmetic difference between in-year and final year inputs cost is given by = (Asset pricet 
x WACCt) – (Asset pricen x WACCn). Where (t) is the current year and (n) is the final year.   
811 For example, other forms of economic depreciation, such as “Simplified ED”, do not calculate the 
terminal price based on mimicking a hypothetical competitive market; rather, the terminal price is a by-
product of scaling the shape of the cost recovery profile to achieve full cost recovery. We have 
included Simplified ED in the model to enable us to perform a cross check against the Original ED 
algorithm. 
812 See http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/depr0901.htm for an 
explanation.  

http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/depr0901.htm
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through the cost recovery routing factors. Consequently, the routing factors we use 
for outgoing calls and international calls are different between network build and 
cost recovery for some core network assets.   

A6.151 Using the routing factors, the economic depreciation algorithm allows us to 
calculate the yearly unit (element) output cost for each network element. The unit 
(element) output cost is then multiplied by the adjusted routing factor to give the 
service unit cost. The outputs of this algorithm allow full cost recovery and thereby it 
follows that the service unit costs represent the LRIC+ for each service (in each 
year modelled). Figure A6.11 below shows the flow of calculations when costs are 
being allocated across time and between services. 

Figure A6.11: Cost recovery over time and across services813 814 
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Responses to the February 2013 consultation: Cost recovery 

A6.152 BT argued that the economic depreciation calculation allocated too little cost to 
voice services. BT believed that the depreciation algorithm should explicitly 
consider the difference in revenue generated by voice and broadband. BT was 
concerned that the model allocates costs on each Mbit of peak network capacity 
and so implicitly assumes that each Mbit of peak capacity has the same value. 

A6.153 BT argued that because voice services generate value from services across the 
day, they can generate more revenue per unit of busy hour traffic than for data. BT 
calculated that voice services are currently worth 5 times more than data services 
and BT considered that this factor should be considered in the cost allocation.815 

A6.154 BT believed that Ofcom’s approach to cost recovery was causing an excessive 
amount of operating costs to be recovered in later periods. BT pointed to a report by 
Analysys Mason that showed the February 2013 NCC model was recovering too 
little cost in early periods when compared to other NRAs models and the 2011 MCT 
model.816 

A6.155 In responses to the September 2012 consultation, TalkTalk817 and []818 agreed 
with our use of economic depreciation. CWW (now Vodafone) indicated that it was 

                                                 
813 For illustration only, the figure shows a 3 service model. 
814 Fixed Call Termination (FCT) 
815 BT Response to the February 2013 consultation, paragraphy 9.159 and 9.161 to 9.162 
816 BT response to the February 2013 consultation, para 9.160 and 9.166 to 9.167 and Analysys 
Mason report in support of the BT response to the February consultation, para 9.2.2. 
817 Talk Talk response to the September 2012 consultation. Page 7 
818 [] response to the September 2012 consultation. Question 10 
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not aware of any reason to justify a departure from the method we used in the MCT 
models.819 

A6.156 H3G generally agreed with our use of Original ED. H3G noted that Ofcom had 
corrected an error that occurred in the September 2012 NCC model. H3G 
considered that the correction introduced by Ofcom was inconsistent with the 
approach taken to the depreciation of capital expenditure. H3G also believed that 
there was a referencing error in the calculation. 820 

Ofcom’s analysis and assessment of responses 

A6.157 As noted above, Original ED has been used by Ofcom (and Oftel) for previous MCT 
cost modelling and endorsed by the CC in previous appeals. In the 2012 MCT 
appeals, the CC also supported the use of Original ED in the context of calculating 
termination rates based on LRIC (not just LRIC+). 

A6.158 We disagree with BT that the economic depreciation algorithm allocates too little 
cost to voice services. We agree with BT that in principle the economic value of the 
asset should be based on the discounted revenue stream that the asset can earn. 
Therefore, if voice services have greater value they might in principle contribute 
more to the recovery of the cost of the asset. However, it is often not appropriate to 
apply this logic when setting regulatory charges. There would be circularity in the 
rate setting process if we determined costs allocated based on the charges that the 
costs were being used to determine. 

A6.159 The purpose of the economic depreciation algorithm is to recover the cost of assets 
based on the amount of assets that a unit of traffic uses. The costs that are 
recovered from services are then determined by how intensively the service uses 
the asset. That said, we would be concerned if, by working in this way, the cost 
estimates produced by the model for other services (whether competitive or 
regulated) were above prevailing charges as this could cause a cost recovery 
problem. However, we have checked the outputs of the model against retail and 
wholesale charges for other services and do not believe there is a cost recovery 
problem. 

A6.160 The amount of cost recovery that occurs in each period is determined by the cost 
inputs and by the network traffic volumes. In the 2011 MCT modelling, high historic 
cost recovery is caused by large declines in the opex price trend over time. The 
NCC model also has a declining unit opex trend, but by a smaller amount than the 
MCT model. 

A6.161 The fixed traffic forecasts are characterised by high future volumes of data traffic. 
When future traffic is forecast to be higher than currently, we would expect more 
total costs to be recovered in the future and so lower unit costs in all periods not 
higher unit costs now  and lower unit costs later (as under accounting depreciation). 
Higher future total cost recovery in the NCC model is therefore a sign that the 
model is behaving correctly. 

                                                 
819 CWW response to the September 2012 consultation. Page 19 
820 H3G response to the February 2013 consultation, page 17 
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A6.162 We agree with H3G that there was an error in the way the Original ED algorithm 
was calculating the recovery of operating costs. We have corrected this error in the 
final version of the 2013 NCC model.821 

Verifying the model outputs 

A6.163 In building our bottom-up model, we have relied on data collected from stakeholders 
to establish asset costs. We have also relied on data from stakeholders, alongside 
practical and theoretical evidence, to establish the cost causation relationships in 
the model. 

A6.164 We believe that it is desirable to check the reasonableness of the model outputs. 
When we have built other bottom-up models in the past we have calibrated the 
outputs against actual operator data.822 This calibration looked at the total quantity 
of network equipment and accounting cost outputs provided by those CPs active in 
the market(s) in question. 

February 2013 consultation  

A6.165 In the February 2013 consultation we outlined that it was not possible to calibrate 
the February 2013 NCC model in this way because we have no national NGN 
against which to calibrate it. While recent NGN entrants now have significant 
national deployments they do not cover the whole of the United Kingdom, in 
particular the less densely populated and/or more costly geographic areas. 

A6.166 In the February 2013 consultation, we laid out a possible approach for verifying the 
cost model outputs. In particular: 

i) The model should not recover more costs in historic periods than was possible 
given the level of regulated charges;823 and 

ii) The unit costs from the model should allow BT to recover efficiently incurred 
costs. 

A6.167 In line with condition (i), we set a constraint on the model that for the historic period, 
the path of unit costs for wholesale call origination and wholesale call termination 
produced by the model should not recover more costs than an operator would have 
been able to recover given the regulated charges prevailing during most of the 
historic period. Figures A6.12 and A6.13 below shows a comparison of the 
unadjusted LRIC+ outputs for wholesale call origination and wholesale call 
termination in our base case and the on-net call in our base case against the 
historic average prices from BT’s RFS. 

                                                 
821 The correction has occurred in the 3.Economic.xlsm Workbook in Worksheets E1 to E200. In each 
worksheet Range G85:AU85 now refers to cell AV20 rather than AV19. 
822 See Mobile call termination market review 2011 Annex 10. 
823 We performed a similar exercise when building the 2011 MCT model to check if operators were 
able to recover costs based on historic regulated charges as we changed some of the model 
parameters. We believe that cross-checks are particularly important in the 2013 NCC modelling 
exercise due to our adoption of a new modelling approach. 
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Figure A6.12: Comparison of model outputs against BT RFS prices (termination and 
origination)824 

  Figure A6.13: Comparison of model outputs against BT RFS prices (on-net call) 

 

                                                 
824 Wholesale call termination unit cost estimates from the NGN model are above origination unit 
costs due to the recovery of the cost of voicemail equipment. 
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A6.168 In the February 2013 consultation, we used this analysis to demonstrate that the 
unadjusted model allowed for greater cost recovery in the period 2008/09 to 
2013/14 than would have been achievable given the regulated prices of wholesale 
call origination and wholesale call termination during that period (i.e. the unadjusted 
model resulted in an ‘under recovery’ of costs since the modelled network was 
assumed to incur higher costs between 2008/09 and 2013/14 than was actually 
recoverable given the regulation of wholesale call termination and wholesale call 
origination charges). We therefore sought to recover the difference between the 
costs determined by the unadjusted model and those that it was actually possible to 
recover (given the past regulation of wholesale call termination charges and 
wholesale call origination charges) by increasing future charges. 

A6.169 We calculated the discounted total under-recovered costs from termination and 
origination services separately in the historic period and allocated these costs as a 
mark-up on voice services in all future periods. This led to a mark-up of 0.011ppm 
to the LRIC+ of wholesale call origination and 0.20ppm to the LRIC+ of wholesale 
call termination.825  

A6.170 In line with condition (ii) above, we believed that the unit cost estimates produced 
by the model should allow BT the opportunity to recover its efficiently incurred TDM 
investments (i.e. recover the costs of its near fully depreciated TDM assets) for the 
period to 2016/17. In order to do this, we used the 2009 NCC model to project costs 
forward, but using 2011/12 cost data from BT and the actual traffic volumes. In 
doing so, we did not make the hypothetical ongoing network adjustments that were 
made in the 2009 NCC model.826 By updating the 2009 NCC model in this way (i.e. 
excluding any hypothetical ongoing network adjustments), we estimated the unit 
costs from a TDM network that is depreciated to the same extent as BT’s. The 
result of this analysis showed that the modelled TDM’s costs were below those 
produced by the February 2013 NCC model (which is based on an NGN). 

A6.171 Although we used an updated version of the 2009 NCC TDM model, we recognised 
the high level of uncertainty that exists in relation to the future cost of BT’s actual 
TDM network. We therefore believed that the results of this cross-check should be 
treated with caution. We therefore did not treat condition (ii) as binding in the same 
way that condition (i) was binding.   

Other cross-checks 

A6.172 We were also interested to see if our LRIC estimate for wholesale call termination 
fell within a reasonable range. Other European NRAs are also currently 
implementing LRIC models for FTRs. It would not be appropriate for us to try and 
match the outputs of other NRAs’ models.827 However, the outputs produced by 
models from other NRAs are informative. In the February 2013 consultation, we 
found that our estimate of the LRIC for wholesale call termination was towards the 
bottom end of the estimates from other NRAs. 

                                                 
825 ppm mark-up in 2012/13 prices. 
826 The hypothetical ongoing network adjustments included projecting the Gross Replacement Cost of 
assets from a period when they were considered to be in an ongoing state, increasing the Net 
Replacement Costs and reducing the asset lives. 
827 In its 2012 MCT Determination Section 3.576, the CC stated that “We do not consider that 
methods applied by other regulators are a determining factor for Ofcom’s decision. Ofcom is not 
bound by how other regulators have implemented their own charge controls.”   
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Responses to the February 2013 consultation 

A6.173 BT was concerned that the retrospective check (cross-check (i)) was only on the 
prices charged in the past. BT noted that during some of the past period, costs on a 
PSTN were higher than the regulated prices. At the start of the current NCC period, 
modelled costs were forecast to be higher than regulated prices until the end of the 
charge control period. 

A6.174 BT argued that this meant there is no scope for any retrospective recovery of the 
hypothetical network’s costs in the current charge control period. BT believed that 
the best way to avoid this problem was to start the network deployment from 
2013/14 rather than 2008/09. BT suggested that if Ofcom continues to start the 
network deployment in 2008/09 it should not spread the unrecovered costs over the 
entire 32 year modelled period. BT believed that these costs should be recovered 
over the period of the next NCC period in order to ensure prices become consistent 
with the operation of a competitive market.828  

A6.175 BT did not agree with our assessment of cross-check (ii). BT believed that the rates 
set by the February 2013 NCC model would not allow efficient cost recovery. []. 

A6.176 From the European NRAs that we compared our model outputs against, BT 
believed that Malta was not an appropriate comparator for the United Kingdom. BT 
argued that other EU countries such as France, Ireland and Denmark would be 
more appropriate. BT also believed that cost differences between countries should 
be accounted for when any comparison is made. BT considered that larger 
countries like Italy, Spain and Germany may be better comparators although they 
have not yet set their FTRs using LRIC. 

A6.177 Deloitte produced a report on BT’s behalf to attempt to adjust the international 
comparison for different property and pay costs across countries. Deloitte found that 
UK property and accommodation costs were higher in the United Kingdom than 
comparator countries. Deloitte calculated that if cost differences are accounted for, 
the FTR estimate for 2013/14 should be closer to 0.1ppm.  

A6.178 BT also made reference to BEREC’s assessment of the Italian NRA’s (AGCOM) 
proposed approach to FTRs where BEREC used an average of proposed rates as a 
comparator. These suggested a call termination rate of 0.1ppm.829 

A6.179 H3G was concerned with our approach of ensuring that historical cost recovery in 
the NGN model should be no higher than historic regulated charges. H3G believed 
that this approach was potentially inconsistent with the approach used in the 2011 
MCT charge control. H3G noted that Ofcom did not necessarily believe that a 
retrospection check would be necessary when setting MTRs.830  

Ofcom’s analysis and assessment of responses 

A6.180 We agree with BT that over the current NCC period unit costs were forecast to be 
above prices until the end of the period. The charge control was set using a 4 year 
glide-path (i.e. charges and costs were aligned in the final year of the charge control 
– 2012/13) and did not include a one-off adjustment. However, we do not believe 
that this is a relevant factor when determining the appropriate adjustment for cross-

                                                 
828 BT response to the February 2013 consultation, para 9.168 to 9.170 
829 BT response to the February 2013 consultation, para 9.149 to 9.158 
830 H3G response to the February 2013 consultation, page 12 
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check (i). The constraint on the hypothetical NGN’s cost recovery would come from 
the regulated charges not from the unit cost level of a hypothetical TDM network. 

A6.181 We do not agree with all the assumptions that are used in BT’s model of its TDM 
unit costs, but we do believe that it provides a useful cross-check. We note that 
under the 2013 NCC model, []. As shown in Figure A6.14, the charges also 
recover more than the costs of a TDM network suggested by the updated 2009 
NCC model. We believe this demonstrates that cross-check (ii) is met []. 

Figure A6.14: Comparison of End-to-End call cost (ppm 2012/13 prices)831 

 

A6.182 We do not consider that the comparison produced by Deloitte for BT is particularly 
informative. The LRIC of termination is determined by the assets that are found to 
be incremental to the termination increment in each country. There is no reason to 
believe that the cost categories identified and adjusted by Deloitte would be those 
that contribute to the LRIC of termination. For instance, Deloitte make adjustments 
for accommodation even though accommodation, as a passive asset, is not 
included in the LRIC of termination.   

A6.183 The cross-check against other NRAs’ model outputs is used only to see if our model 
outputs lie within a reasonable range. In no way should the outputs from another 
NRA’s model be determinative in how we set cost-based FTRs. It should not be 
assumed that different NRAs will find the same assets are incremental to 
termination. Ofcom must base its assessment on the best view of what a 
hypothetical NGN will look like in the United Kingdom. Comparisons with other 

                                                 
831 Comparison is performed using the sum of the September 2013 NCC unit cost estimates of 
origination and termination against the sum of the 2009 NCC model estimates of origination, 
termination and PPP. 
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European NRAs can be useful as a cross-check; but cannot be used 
prescriptively.832 

A6.184 We have updated our comparison of other NRA’s estimates of LRIC for termination 
and these are shown in Figure 6.15 below. 833 This comparison shows that although 
we are at the bottom end of LRIC termination rates calculated by European NRAs. 
However, for the reasons set out in this annex, we believe that the LRIC FTR  we 
have calculated is reasonable. 

Figure A6.15: European NRA LRIC estimates (2013)834 835 

 € cpm 
Bulgaria 0.404 
Ireland 0.098 
Denmark 0.080 
France 0.080 
Malta 0.043 

Italy - proposed836 From 1 July 2013, 1 July 2014 and 1 July 
2015 respectively 0.104, 0.075, and 0.043 

UK 0.040837 

 
A6.185 H3G is correct that we did not make a historic retrospection adjustment when 

setting MTRs. In the 2011 MCT review, we found that the unit costs being produced 
by the model were not only below the charges that had been set for previous 
charge controls, but were also below the unit cost estimates from the previous 
modelling exercise. There was therefore no need to make any retrospective 
adjustment. H3G is also correct to state that in the 2011 MCT statement we did not 
believe that a retrospective adjustment would necessarily be required even if 
historic costs were below what our model calculated should have been recovered. 
We considered that we gave MCPs a fair bet by using glide paths and aligning to 
future forecast costs without adjusting for too high or too low historic cost 
recovery.838 

A6.186 Although we did not believe that a retrospective adjustment would necessarily be 
appropriate in the case of MCT, the circumstances for this NCC are different. We 
are making changes that go beyond what we believe would be considered within 

                                                 
832 Competition Appeal Tribunal 2012 MCT Judgment. 
http://www.catribunal.org.uk/239-7143/1180-3-3-11-British-Telecommunications-PLC.html 
833 These values have been taken from the BEREC opinion on a phase II investigation in relation to 
the market for call termination at a fixed location in the Czech Republic. 
http://berec.europa.eu/eng/news_consultations/whats_new/1358-berec-adopted-a-new-opinion-on-a-
phase-ii-investigation-in-relation-to-the-market-for-call-termination-at-a-fixed-location-in-the-czech-
republic 
834 Source with the exception of Italy, BEREC Opinion on Phase II investigation: Case IT/2013/1415, 
Call termination on individual public telephone networks at fixed locations (market 3) in Italy, 25 March 
2013. 
835 For countries with peak/off-peak price differentiation, the average price was estimated assuming a 
60/40 traffic distribution. For Denmark, that has a set-up fee, the average price was calculated using 2 
minutes as the average length of the calls.  
836 Public consultation on the implementation of a cost model for the pricing of Interconnection 
services on a fixed network for the years 2013-2015, AGCOM, 23 May 2013. 
837 Assuming an exchange rate of £0.85 = €1. 
838 See 2011 MCT statement, para A6.231 to A6.232. 

http://www.catribunal.org.uk/239-7143/1180-3-3-11-British-Telecommunications-PLC.html
http://berec.europa.eu/eng/news_consultations/whats_new/1358-berec-adopted-a-new-opinion-on-a-phase-ii-investigation-in-relation-to-the-market-for-call-termination-at-a-fixed-location-in-the-czech-republic
http://berec.europa.eu/eng/news_consultations/whats_new/1358-berec-adopted-a-new-opinion-on-a-phase-ii-investigation-in-relation-to-the-market-for-call-termination-at-a-fixed-location-in-the-czech-republic
http://berec.europa.eu/eng/news_consultations/whats_new/1358-berec-adopted-a-new-opinion-on-a-phase-ii-investigation-in-relation-to-the-market-for-call-termination-at-a-fixed-location-in-the-czech-republic
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the context of a fair bet. We are moving from modelling a TDM network based on 
BT’s costs with appropriate efficiency adjustments to modelling a hypothetical 
efficient NGN drawing on cost information from all operators with NGN assets and 
so setting charges on a quite different basis. The hypothetical network that we are 
creating would have been constrained by the prices set for the current NCC, so we 
do not believe that it is appropriate for this network to have recovered these costs 
historically. In addition, we do not believe that it is consistent with mimicking a 
competitive market to assume that the hypothetical operator is able to charge 
historic prices above the prevailing rate. 

A6.187 An alternative option would be for us to adjust the model inputs to reduce historic 
cost recovery. Although we have made some adjustments to historic inputs we wish 
to maintain the link with bottom-up evidence. We also believe that in reality it is 
possible for an entrant firm with a new technology to temporarily have higher costs 
than an incumbent using a legacy technology (and so have its charges 
constrained). In this scenario, the entrant firm would recover more costs in the 
future. 

A6.188 In conclusion, we have maintained our approach to cost verification in the August 
2013 NCC model. This has led to a mark-up of 0.02ppm to the LRIC+ of wholesale 
off-net call origination and 0.012ppm to the LRIC+ of wholesale off-net call 
termination (the mark-up on call termination will be reallocated to origination when 
termination is set at LRIC). Figure A6.16 shows the resultant LRIC+ for the years 
after 2012/13 when including the mark-up for wholesale call termination and 
wholesale call origination in the base case (referred to as “uplifted termination” and 
“uplifted origination” in the figure). 

 Figure A6.16: LRIC+ outputs including mark-up839 

 

                                                 
839 Wholesale call termination has a higher mark-up due to the difference between the NGN wholesale 
call termination unit cost estimates and the TDM wholesale call termination historic prices being 
greater than the difference between the NGN wholesale call origination unit cost estimates and TDM 
wholesale call origination historic prices. 
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Recovery of common costs 

A6.189 When FTRs are set at LRIC, they will no longer provide a contribution to the 
recovery of common costs. In Section 8, we discuss why we believe these costs 
should be recovered from other regulated services and our preference for 
recovering them through a mark-up on wholesale call origination. Here, we set out 
how this uplift is calculated. 

February 2013 consultation 

A6.190 We proposed to calculate the level of under-recovered costs in each year by 
applying a mark-up to wholesale call origination to recover those costs in that year. 
By calculating the mark-up in this way, we aimed to ensure that the total amount of 
costs recovered by the model in each year (across all services) was the same 
whether wholesale call termination is set using LRIC or LRIC+.  

Responses to the February 2013 consultation 

A6.191 BT raised concerns that the proposed calculation of the additional uplift required for 
wholesale call origination (and in particular, the exclusion of on-net termination 
volumes in calculating the lost contribution to common cost recovery) would still 
leave some common costs unrecovered and/or a competitive distortion would 
persist.840  

A6.192 Vodafone841 argued that an absolute flat-rate mark-up across all call origination 
minutes is erroneous. Instead, it argued that the recovery of common costs 
displaced from termination should be applied pro-rata to the underlying individual 
(route dependant) service cost before mark-up, as Ofcom had done in applying the 
passive asset mark-up. This is because, it argued, the “termination common cost 
mark-up” is actually being applied across five different origination traffic services842, 
each with different modelled costs (it also considered transit could bear some of 
these costs).   

A6.193 Vodafone843 also raised concerns about the impact of the changes to wholesale call 
origination on NTS calls (discussed in Annex 9), and in the light of this, suggested a 
range of options to mitigate this. As well as those discussed elsewhere in the 
statement844, Vodafone argued845 that NTS call origination volumes should be 
excluded from the common cost recovery calculation (and therefore not incur the 
additional uplift). It argued that temporarily ring-fencing NTS calls would promote 
stability and benefit the end user, as there is no mitigation of any cost 
increase/revenue reduction for these calls and end-users will have to meet the full 
cost of the change with little advanced warning.  

                                                 
840 BT response to February 2013 consultation 
841 Vodafone response to the February 2013 consultation, section 6.8 
842 On-net single aggregation node, on-net cross core, off-net outgoing national single aggregation 
node, off-net outgoing national cross core and off-net outgoing international. 
843 Vodafone response to the February 2013 consultation, section 2 
844 Vodafone suggested modelling amendments (discussed in Annex 6 and Annex 7), freezing POLO 
/ ROLOs at their 30 September 2013 levels for NTS calls until the point of transition to the new NGCS 
regime (discussed in Annex 9), and smoothing the charge control profile to reduce the one-off change 
in wholesale call origination pricing as it relates to NTS calls (discussed in Annex 9). 
845 Vodafone response to the February 2013 consultation, section 6.8 
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Our analysis and conclusions 

A6.194 In principle with FTRs at LRIC, we would expect the waterbed effect to work such 
that CPs rebalance prices for other services in order to leave overall cost recovery 
largely unaffected. However, as discussed in Section 8, there is a risk that price 
regulated wholesale products (i.e. CPS and WLR) will cause a competitive 
distortion between direct access CPs and CPs without direct access, which would 
compromise recovery of common costs no longer recovered through FTRs at LRIC.  

A6.195 In order to avoid this competitive distortion we have included a mark-up on 
wholesale call origination. The purpose of this mark-up is to stop a CP without direct 
access from being able to undercut a direct access CP. The mark-up is set so that 
the common cost recovery from wholesale end-to-end calls (excluding transit or 
other conveyance costs) is the same after FTRs are set at LRIC as before.  

A6.196 Our calculation of the mark-up now involves a small change from the formula 
presented in the February 2013 consultation and addresses the concern identified 
by BT. The reason for this is because the previous formula did not address the 
contribution to common costs from the incoming leg of on-net calls for the direct 
access CP. However, if this is not factored into the prices faced by CPs without 
direct access, they will be able to price end to end calls in a way that would 
undermine the ability of direct access CPs to maintain the contribution to common 
costs from on-net calls.846  

A6.197 In summary, we calculate the mark-up to wholesale call origination for common cost 
recovery in 6 steps:847 

i) Step 1: Calculate the LRIC+ vs LRIC margin: i.e. in each year of the charge 
control, calculate the difference between the forecast LRIC+ and LRIC for 
wholesale call termination; 

ii) Step 2: Calculate unrecovered common costs in £m: i.e. multiply the ppm margin 
in Step 1 by the incoming off-net terminating minutes of traffic for that year to 
calculate the incoming off-net cost under-recovery; 

iii) Step 3: Calculate the mark-up required per minute of originated calls that will 
terminate off-net: i.e. divide the total under-recovery of common costs by the 
originating minutes of traffic that will go off-net. 

iv) Step 4: Calculate the off-net call origination rate as if this were charged 
separately: i.e. add the mark-up calculated in Step 3 to the off-net origination unit 
cost. 

v) Step 5: Calculate the on-net origination rate as if this were charged separately 
but constraining the on-net end to end call price to be no higher than before: i.e. 
calculate the difference between the end-to-end LRIC+ of an on-net call and the 
LRIC of wholesale call termination. 

                                                 
846 This ability to undercut stems from imposing the competitive constraint of the price of end-to-end 
calls being the same (whether offered by the indirect access CP or the direct access CP). 
847 An alternative way of performing this calculation is to spread the unrecovered costs from incoming 
off-net termination over all origination (on-net and off-net). This approach would lead to the same 
outcome as described in our 6 steps. We have performed the calculation as described in the six steps 
because it is more aligned with the way the model produces outputs. 
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vi) Step 6: Now impose the constraint that internal and external wholesale call 
origination is charged the same: i.e. calculate the unit cost of wholesale call 
origination as the on-net and off-net origination volume weighted average of the 
separate origination rates derived in Steps 4 and 5. 

A6.198 Figure A6.19 below shows model outputs for steps 3 to 6 when calculating the 
wholesale call origination rates required to recover the common costs no longer 
recovered from wholesale call termination in our base case. 

Figure A6.19: Common-cost mark-up on origination (ppm 2012/13 prices)848 

 

A6.199 In response to the points raised by Vodafone, we do not consider it necessary to set 
charges on a more granular basis reflecting route variations  when the competitive 
distortion that could arise (as a result of attempts to recover the lost contribution to 
common costs) can be addressed without doing so. 

A6.200 We also do not consider it appropriate to exclude NTS call origination from the 
origination mark-up. Limiting the wholesale call origination volumes from which the 
common costs can be recovered will cause an increase in the call origination rate 
applied to geographic calls.  

A6.201 Moreover, this would be an adjustment to address a temporary effect on NTS calls 
since after the unbundling of NGCS tariffs, the price for call conveyance (the access 
charge) will be subject to competition among fixed CPs (including direct access CPs 
and those serving some or all of their customers using wholesale call origination 
purchased from BT). Once the NGCS changes are implemented we would clearly 
want all wholesale call origination priced the same and we do not consider it 
appropriate to delay the move to the new LRIC rates for FTRs and LRIC+ rates for 
call origination (including the common cost reallocation) or create additional 
complexity by creating further caps (or baskets) for call origination. The impact on 
NTS calls of the changes to wholesale call origination regulation is discussed in 
Annex 9. 

Efficient charges for interconnect services 

A6.202 In Section 10 we outline our decision to apply a charge control on the interconnect 
basket. We explain that we wish to restrict the charges for TDM interconnection 
services because we recognise that BT has the ability and incentive to price 
excessively. 

                                                 
848 Note that on-net origination unit costs are lower than the origination unit costs of calls that go off-
net. 

2013/14 2014/15 2015/16
Step 3: Mark-up on off-net 
origination 0.263 0.254 0.245

Step 4: Total off-net origination 
unit cost 0.475 0.458 0.442

Step 5: On-net origination 
(including on-net common cost 0.228 0.219 0.210

Step 6: Weighted average 
wholesale call origination unit 0.400 0.386 0.372
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February 2013 consultation 

A6.203 In the February 2013 consultation, we identified three options for capping the 
charges for the interconnect services basket (ISB): 

i) build a cost model for ISB services;  

ii) allow charges to remain at their current level but indexed each year by RPI (i.e. 
an RPI+0% cap); or 

iii) control charges at their current level in nominal terms (i.e. a 0% cap). 

A6.204 In deciding on the appropriate basis for charge controlling interconnect circuits, we 
examined a number of factors: 

6.204.1 how volumes of the interconnect services have developed over time; 

6.204.2 whether charges for interconnect circuits are significantly different from 
costs; and  

6.204.3 whether the current costs are reflective of the ongoing costs of offering 
interconnect circuits. 

A6.205 Over the course of the current NCC period, we observed a large decline in the 
number of interconnect circuits. Figures A6.20 and A6.21 are updated versions of 
the charts that were included in the February 2013 consultation and show the 
decline in connection volumes and fixed rental volumes over the period. Since 
2008/09, the total volume of connections has decreased by 55% and the volume of 
fixed rentals has fallen by over 39%, although much of the reduction in rentals 
occurred at the start of the period with total rental volumes subsequently being 
flatter between 2009/10 and 2012/13. 
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Figure A6.20: ISB connection volumes849 
 

 

Figure A6.21: ISB rental volumes 

 

A6.206 Evidence from BT’s (RFS) suggested that the charges for interconnect circuits are 
now significantly above reported costs (with return on capital employed (ROCE) for 
interconnect circuits increasing from under 11% in 2008/09 to almost 40% in 
2012/13).  

                                                 
849 Customer Site Interconnect (CSI), Intra-Building Circuit (IBC) and Interconnect Extension Circuit 
(IEC) 
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A6.207 However, other evidence suggested that these ROCE figures were misleading. We 
found that a large part of the decline in costs of interconnect circuits had come 
about because of a reduction in the mean capital employed (MCE) implying that 
interconnect circuits are becoming fully depreciated. Consistent with our approach 
in the previous NCC, we would not wish to base charge controls on a heavily 
depreciated asset base, because these costs will not reflect the costs of a 
hypothetical ongoing network. 

A6.208 We attempted to remove the impact of assets becoming fully depreciated by using 
the 2009 NCC model (a hypothetical ‘ongoing’ network) and updating our cost 
estimates. The analysis using our 2009 NCC model predicted costs falling much 
more slowly than in BT’s RFS (with total interconnect circuit costs being above 
interconnect circuit revenues). 

A6.209 In the February 2013 consultation, we considered that it would not be proportionate 
to build a cost model to set charges. We considered that BT’s current revenue from 
ISB services was within a reasonable range for a hypothetical ongoing network and 
so we proposed to hold the average revenue for the basket of interconnect circuits 
constant in nominal terms (i.e. an RPI-RPI cap). In addition, we proposed to prevent 
excessive changes in the price of individual services within that basket by imposing 
sub-caps on each ISB service of RPI+10%.  

Stakeholder responses to the February 2013 consultation 

A6.210 TalkTalk850, Virgin Media851, FCS852, Lanonyx853 and Lexgreen Services854 agreed 
with our proposals. 

A6.211 BT855 agreed with Ofcom that interconnect circuits costs have declined faster than 
volumes as a result of assets nearing the end of their accounting lives and 
becoming fully depreciated. 

A6.212 BT explained that switch and transmission assets are the most important asset 
classes used in providing interconnect circuits (although the distance related costs 
will also involve duct and fibre assets). The ratio of NRC to GRC for these assets 
has declined significantly between 2008/9 and 2011/12. This has also been 
associated with a decline in depreciation as tranches of assets become near fully 
depreciated.  

A6.213 BT explained that this shows Ofcom’s explanation of the increase in ROCE being 
attributable to assets becoming fully depreciated is consistent with BT’s PSTN 
assets approaching the end of their accounting lives and becoming fully 
depreciated.  

A6.214 BT also highlighted two further points about Interconnect Circuits:  

6.214.1 The reported returns do not take account of the cost sharing arrangements 
for Customer Sited Interconnect (CSI) circuits whereby the costs of the 
circuit are shared in line with the volume of traffic in each direction. 

                                                 
850 TalkTalk response to February 2013 consultation, page 9 
851 Virgin Media response to February 2013 consultation, page 26 
852 FCS response to February 2013 consultation, page 3 
853 Lanonyx response to February 2013 consultation, page 6 
854 Lexgreen Services response to February 2013 consultation, page 4 
855 BT response to February 2013 consultation, page 99 
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Adjusting for this would reduce the overall revenue and the rate of return 
earned in the ISB market.  

6.214.2 Since the last charge control in 2009 there has been a very significant 
build-out of LLU to reach nearly all of BT’s local switch sites. This means 
CPs no longer have to use BT infrastructure to reach a local switch but can 
make alternative arrangements with a CP to link their network to the BT 
exchange site. This would allow Interconnect Extension Circuits (IEC) and 
CSI interconnect circuits to be migrated to In-Span Interconnect (ISI). If this 
were to happen, BT’s revenues and returns from the ISB would be very 
significantly reduced. The existence of competing network infrastructure 
means that BT is constrained in setting prices for the ISB services.  

A6.215 BT considered that there is no need for Ofcom to impose an RPI-RPI cap and 
Ofcom’s objectives could be met with an RPI-0% cap which would ensure that 
interconnect circuit prices remain unchanged in real terms.  

A6.216 []856 fundamentally disagreed with Ofcom’s proposed ISB charge control and 
considered this allowed the perpetuation of TDM technology by allowing BT to get 
away with historical over recovery despite the presence of ex-ante regulation of its 
costs and to “cash cow” what is essentially a sunk asset. 

A6.217 [] calculated that that this over-recovery may have resulted in it overpaying BT 
[] for circuits during the last NCC. It therefore urged Ofcom to assess the 
response and situation carefully as this is a material and significant issue, likely to 
result in a regulatory dispute.  

A6.218 [] argued that a downward glide path would reduce the incentives for BT to invest 
in next generation technology during this charge control period and would provide 
the appropriate step-off into the subsequent charge control. It also contended that 
Ofcom should consider the extent to which, by providing such disincentives to 
invest in NGN technology, it is perpetuating the need for regulation of TDM products 
much longer than would otherwise be necessary. 

A6.219 H3G857 agreed with Ofcom’s proposal to set a separate charge control basket for 
interconnect circuits and supported the addition of sub-caps (instead of a cost 
orientation obligation) to control charges for individual products within the 
interconnect basket. In particular, it argued that using only a charge control basket 
would allow BT to increase the price of some services in nominal terms and to 
decrease other prices in order to stay within the price controls. 

A6.220 H3G noted that Ofcom has traditionally used a cost orientation obligation on 
individual products (based on a DLRIC ‘floor’ and a DSAC ‘ceiling’) together with 
charge controls to prevent BT from abusing this pricing flexibility. However, H3G 
reiterated its response to Ofcom’s “Review of Cost Orientation and Regulatory 
Financial Reporting in Telecoms - Call for Inputs”, that cost orientation has not been 
effective in controlling BT’s charges, because it allows too much scope for BT to 
recover excessive common costs on individual services.  

A6.221 For that reason, H3G agreed with Ofcom that the use of sub-caps was clearly 
preferable to a cost orientation obligation in this case. 

                                                 
856 [] response to February 2013 consultation, page 20 
857 Three response to February 2013 consultation, page 13 
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A6.222 Vodafone858 argued that there was a continued need to maintain a cost orientation 
remedy where the end pricing is still derived from BT’s cost base, such as in the 
case of interconnect-specific services. It did not believe that any form of charge 
control or protective sub caps were an adequate substitute (for a cost orientation 
requirement) and urged Ofcom to retain a basis of charges condition on these 
services. Vodafone argued that: 

6.222.1 Charge controls, sub-baskets and or sub-caps are not capable of ensuring 
that all prices remain aligned with cost over time;  

6.222.2 Accurate cost information is important for a variety of reasons including 
setting future prices/charge controls and ensuring individual prices are 
aligned with cost; and 

6.222.3 Ofcom’s justification for removing the condition on interconnect specific 
services was weak. The obligation is not an onerous one, indeed it is a 
base level safeguard designed to ensure that the pricing does not move out 
of line with the underlying cost or provision of key SMP services. 

Our analysis and conclusions 

A6.223 We consider that, given the decline in volumes since 2009 and the current level of 
charges, it would be disproportionate to build a detailed cost model for ISB services. 
Therefore, we have decided the appropriate basis for controlling interconnect 
circuits through examining:  

6.223.1 Whether charges for interconnect circuits are significantly different from 
costs; and 

6.223.2 Whether the current costs are reflective of the ongoing costs of offering 
interconnect circuits.  

A6.224 We note that BT agreed with our analysis from the February 2013 consultation that 
the increase in the reported ROCE for interconnect circuits was the result of assets 
approaching the end of their accounting lives and becoming near fully depreciated.  

A6.225 BT has argued that the returns identified by Ofcom in the February 2013 
consultation did not take account of cost sharing arrangements for CSI circuits 
whereby the costs of the circuit are shared in line with the volume of traffic in each 
direction (which reduces the overall returns in the ISB market). To clarify, BT is 
referring to arrangements whereby revenue is shared in line with the direction of 
traffic which it refers to as ‘cost sharing’. Ofcom requested further information from 
BT in relation to the returns for interconnect services (including the impact of cost 
sharing arrangements).859 Our analysis of the returns on interconnect services 
based on the evidence gathered is provided below.  

 

                                                 
858 Vodafone response to February 2013 consultation, page 46 
859 Section 135 notice sent on 9 May 2013. 
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Figure A6.22: Comparison of BT's ISB ROCE 
 2008/09 2009/10 2010/11 2011/12  2012/13 
Reported 
ROCE in 
BT’s RFS 

 
10.7% 

 
23.9%% 

 
30.7% 

 
44.1% 

 
38.9% 

Our 
estimate of 
ROCE 
(including 
impact of 
revenue 
sharing) 

 
[]% 

 
[]% 

 
[]% 

 
[]% 

 
[]% 

Pre-tax 
nominal 
WACC 

11.4% 11% 11% 11% 9.9% 

 

A6.226 Our analysis suggests that although returns (including the impact of cost sharing 
arrangements) are below those reported in BT’s RFS they are above the regulatory 
WACC for interconnect services for the last three years reported. Again, however, 
the estimated ROCE shown here is associated with assets becoming fully 
depreciated and higher than those expected if those assets were being replaced on 
the basis of a hypothetical on-going network. 

A6.227 In the February 2013 consultation, we attempted to remove the impact of assets 
becoming fully depreciated by using the 2009 NCC model and updating our cost 
estimates with the actual interconnect circuit connection and rental volumes. By 
using the 2009 NCC model, we had a better reflection of the costs of a hypothetical 
ongoing network. Figure A6.23 below shows this updated analysis to include 
revenue sharing. The figure compares the total of interconnect circuit costs from 
BT’s RFS, the total revenue from interconnect circuits and the estimate of total 
interconnect circuit costs from the 2009 NCC model. 

Figure A6.23: [] 
 

A6.228 As can be seen above, the cost analysis from the 2009 NCC model shows costs 
falling more slowly than in BT’s RFS. The 2009 NCC model predicts that total 
interconnect circuit costs are currently above interconnect circuit revenues, whereas 
the RFS data shows that revenues are above costs.  

A6.229 Although including the revenue sharing lowers the total revenue line, our 
conclusions from the February 2013 consultation are unchanged. BT’s current 
revenue from ISB services are considered to lie within a reasonable range for a 
hypothetical ongoing network. Our view is that this analysis points towards keeping 
the charges for interconnect circuits relatively stable.  

A6.230 BT has suggested that the substantial increase in LLU volumes since the last 
charge control opens up the possibility that operators could migrate CSI and IEC 
interconnect circuits to ISI with use of third-party infrastructure to backhaul to their 
own networks thereby acting as a price constraint on CSI and IEC circuits. Given 
this, BT contends that an RPI-0% cap allowing prices to increase in line with 
inflation would be appropriate.  
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A6.231 We do not consider that BT’s reported returns on interconnect services (or returns 
estimated by Ofcom including revenue sharing arrangements) accord with those 
expected from a set of services that are sufficiently price constrained by third-party 
infrastructure investment in backhaul. In our view, this does not support a more 
relaxed cap than the nominal cap we proposed in the February 2013 consultation. 

A6.232 [], on the other hand, was concerned that our proposals perpetuated the choice 
of TDM technology and allowed BT to over recover costs on what was essentially a 
sunk cost. It suggested that Ofcom adopt a downward glide path in interconnect 
service prices.  

A6.233 We discuss our choice of technology in Annex 5 of this document including why we 
have decided to regulate TDM interconnection. In addition, we have performed a 
simple update of the 2009 NCC model to provide a comparison of BT’s returns 
against those of a hypothetical ongoing network. While we recognise the limitations 
of updating the 2009 NCC model (given concerns over how accurate AVEs and 
CVEs may now be), our analysis suggests that BT’s current revenues from ISB 
services lie within a reasonable range for a hypothetical ongoing network and that a 
tighter charge control than that required by a nominal cap would be inappropriate.  

A6.234 Given the large margin over RFS reported costs both before and after adjusting for 
‘cost sharing’ and because there may be a concern over how accurate the CVEs 
and AVEs in the 2009 NCC model are given the significant volume declines seen 
since the last NCC was set, we have decided to impose a charge control cap on 
ISB services that is fixed in nominal terms (i.e. a 0% annual change in the basket 
revenues). 

Sub-caps on individual services 

A6.235 The more services that are within baskets, the more scope there is for individual 
prices to be changed significantly (e.g. increased significantly more than the overall 
cap). While an important part of the rationale for the pricing flexibility within the 
basket is efficient pricing (including efficient recovery of common costs), the greater 
the pricing flexibility, the greater the risk that customers of certain services might be 
disproportionately affected if prices changed very significantly within a charge 
control year and the competitive conditions for different services may well differ. 

A6.236 Therefore, when constructing a charge control basket, although we wish to give BT 
enough pricing freedom to respond to changes in market conditions and efficiently 
recover common costs, we also aim to ensure that this pricing freedom is not used 
in a way that might harm competition.  

A6.237 In assessing the choice between cost orientation and sub-caps for the ISB basket, 
we continue to believe that a sub-cap on individual interconnect services provides 
at least as good protection to customers from the risk of large price increases as a 
cost orientation obligation. We have observed large variations in the DSAC for 
certain interconnect circuit charges over the current control period.860 These large 
variations do not appear to be occurring in a predictable manner. Consequently, we 
believe that sub-caps, pre-specified for the duration of the control, are likely to 
provide interconnecting CPs with greater regulatory certainty than potentially 

                                                 
860 ‘For example, the DSAC for IEC connections increased by 407% between 2008/09 and 2011/12 
before decreasing by 28% during 2012/13. Meanwhile, the DSAC for IBC rentals decreased by 39% 
between 2008/09 and 2010/11 but thereafter increased by 49% to 2012/13.’ 
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variable ceilings and floors based on distributed stand alone cost (DSAC) and 
distributed LRIC (DLRIC)).861  

A6.238 In setting these sub-caps we would not want the sub-cap to be tighter than the 
overall basket cap, since this would undermine the scope to change individual 
prices. Therefore, the question is by how much more than the cap individual prices 
should be allowed to change.  

A6.239 In the February 2013 consultation, we proposed an RPI+10% sub-cap on 
interconnect circuits. However, given that the overall basket cap for interconnect 
services is a zero controlling percentage (effectively RPI-RPI), we now consider that 
a more reasonable allowance above this is 10% - i.e. that prices in any given year 
for any given part of any interconnect tariff cannot change by more than 10% (as 
opposed to RPI+10%). We believe that this will provide a better safeguard to 
customers from sudden price shocks on individual services. 

A6.240 We have checked that such a sub-cap would not result in the likelihood of individual 
charges rising above the projected DSAC for each interconnect service. However, 
given the uncertainty over any forecast of the DSAC for interconnect services, this 
analysis was not in itself determinative in our choice of a 10% sub-cap. 

A6.241 Our conclusion is to impose sub-caps on individual ISB services of 10%.  

 

 
 

                                                 
861 Notwithstanding the above, although we are not requiring BT to publish DLRIC and DSAC 
information in its RFS for ISB services, BT will be required to provide such information to Ofcom 
annually as part of its cost accounting obligations. 
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Annex 7 

7 CSMG report on NGN modules of NCC 
model 
A7.1 This annex has been published separately.  
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Annex 8 

8 Network cost model outputs and 
crosschecks  
Introduction 

A8.1 We have used the August 2013 NCC model to calculate the unit costs of wholesale 
call termination using both LRIC+ and LRIC, and LRIC+ for wholesale call 
origination.862 The detailed assumptions underlying the model have been discussed 
in Annex 5, Annex 6 and Annex 7. This annex summarises the results of the model.  

A8.2 Figures A8.1 and A8.2 below show the unadjusted863 off-net wholesale call 
termination and off-net wholesale call origination outputs across the modelling 
period. 

Figure A8.1: Wholesale call origination and wholesale call termination LRIC+ (ppm 
2012/13 prices) 

 

                                                 
862 ‘Incoming voice’ is the terms used to describe wholesale call termination in the model. Incoming 
voice is used interchangeably with wholesale call termination in this annex.  
863 Before the adjustment made as part of the cost verification, or as part of the common cost recovery 
from wholesale call termination services. 
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Figure A8.2: Wholesale call termination LRIC (ppm 2012/13 prices) 

 

Model outputs and sensitivities 

A8.3 This section deals with the model outputs under the base case scenario, it shows 
the sensitivity of the model to changes in certain assumptions and it also shows the 
model outputs under low cost and high cost scenarios in order to illustrate a range 
of possible unit cost outputs. It also provides a breakdown of the impact that 
changes since the February 2013 NCC model have had on the unit costs forecasts 
of wholesale call termination and origination. The remainder of this section is laid 
out as follows: 

i) We first describe the assumptions used in the base case and present the 
corresponding results calculated using LRIC+ and LRIC for wholesale call 
termination and LRIC+ only for wholesale call origination. 

ii) We then show the impact that changes to the February 2013 NCC model have 
had on the unit costs of wholesale call termination and origination. 

iii) We have also used the model to examine the sensitivity of the unit costs of 
wholesale call termination under a wide range of assumptions. We have carried 
this out by conducting sensitivity analyses. We present these sensitivity analyses 
in two sections, one examining the sensitivity of the results to changes in demand 
assumptions, and one discussing other assumptions such as technology. After 
the sensitivity analyses, we present the results of the model under two other 
scenarios (in addition to the base case), high cost and low cost. These scenarios 
vary the most significant assumptions, as identified by the sensitivity analyses. 

A8.4 The LRIC+ forecasts for wholesale call termination reported in this annex include 
the mark-up following the historic cost recovery check described in Annex 6. The 
LRIC+ forecasts for wholesale call origination reported in this annex include the 
mark-up described in the historic cost recovery check and the common cost 
recovery mark-up (each described in Annex 6). 
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Model results for the base case 

A8.5 The base case scenario has the following assumptions: 

i) An operator with 20 points of interconnect; 

ii) 1 voice server node864; 

iii) NGN services start to be offered in 2008/09 with full migration lasting 4 years865; 

iv) Our medium demand forecast (as described in Annex 6) is used for all line and 
usage per line assumptions; 

v) Long-term market share for the efficient operator is 33%; 

vi) Wholesale call termination is the weighted average of off-net incoming calls 
(passing over a single aggregation node), off-net incoming calls (passing across 
the core) and off-net incoming international calls. 

vii) Wholesale call origination is the weighted average of on-net origination calls 
(passing over both a single aggregation node and passing across the core), off-
net outgoing call (passing over a single aggregation node), off-net outgoing calls 
(passing across the core) and off-net outgoing calls (to international); 

viii) WACC is set at a real pre-tax rate of 6.9% on a forward looking basis866; and 

ix) Costs are in real terms for 2012/13 prices. 

Changes from the February 2013 NCC model 

A8.6 Figure A8.3 below shows the changes from the values in the February 2013 
consultation to the values in this statement. We have grouped these changes in 
blocks to make it easier to observe the effect of the changes. The rationale for 
these changes is discussed in detail in Section 9, Annex 6 and Annex 7. 

Figure A8.3: Changes from the values in the February 2013 consultation to the values 
in the statement (2013/14 ppm unit cost in 2012/13 prices) 

 

Sensitivity analysis: demand assumptions 

A8.7 We have carried out a number of sensitivity analyses to explore the impact of 
varying assumption on the model results. This section examines the effect of 

                                                 
864 In order to maintain resilience, the voice server nodes are doubled and so an input of 1 voice 
server node equates to 2 voice server nodes being built. 
865 Network build starts in 2007/08 and deployment takes 4 years. There is a 1 year lag before 
services are run over the network, so traffic is not carried until 2008/09. 
866 The historic WACC is taken as given and not flexed in the sensitivity analysis. 

Origination LRIC+ Termination LRIC
February 2013 consultation 0.297 0.040
Updates to the network.cost module 0.472 0.051
Updates to the economic module 0.383 0.050
Updates to the demand module 0.292 0.055
Updates to the scenario inputs 0.400 0.034
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changes in demand parameters, while the following sections consider the impact to 
changes in technology and cost inputs. The four demand sensitivities are: 

8.7.1 Voice traffic: high, medium and low values for all voice traffic inputs; 

8.7.2 Data traffic: high, medium and low values for the number of broadband 
lines and peak bandwidth use; 

8.7.3 Market share: 25%, 33% and 50% market share assumption (other 
network traffic assumptions are held at the base case scenario level);867 
and 

8.7.4 All traffic: high, medium, and low values for voice traffic, data traffic and 
market share.  

A8.8 In the following subsections we consider the impact of changing each of these 
groups of parameters. In the final section we consider these parameters as part of 
the low, high and medium scenarios. The different levels of voice and data 
parameters are discussed in more detail in Annex 6. 

Voice use 

A8.9 Figures A8.4 and A8.5 below show the impact on the estimated wholesale call 
termination and wholesale call origination unit cost of changing the forecast use of 
voice services and the growth in the number of lines. It can be seen that when using 
LRIC+, higher levels of voice usage and numbers of lines leads to lower unit costs 
for wholesale call origination. Figure A8.5 shows that when using LRIC for 
wholesale call termination, unit costs decrease as voice use increase, but there is 
very little change to the model outputs under different scenarios.  

Figure A8.4: Wholesale call origination LRIC+: analysis for different voice use 
forecasts 

 
                                                 
867 As discussed in Section 9 and Annex 6, we assume a 33% market share in the base case. 
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Figure A8.5: Wholesale call termination LRIC: analysis for different voice use 
forecasts 

 

Data traffic forecasts 

A8.10 Figure A8.6 shows the LRIC+ unit costs of wholesale call origination when we 
change the growth in broadband lines and peak broadband use. As we would 
expect, under LRIC+ a greater amount of data traffic passing over the network will 
decrease the unit cost of voice. Figure A8.7 shows the impact on the LRIC of 
wholesale call termination when we change the data forecast parameters. The LRIC 
of wholesale call termination is relatively insensitive to changes in the amount of 
data traffic, which is again what we would expect for the LRIC of a voice service.868 

                                                 
868 As noted in Annex 6, some limited sensitivity can sometimes be observed due to the modularity of 
assets. 
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Figure A8.6: Wholesale call origination LRIC+: sensitivity analysis of data use 
forecasts 

 

Figure A8.7: Wholesale call termination LRIC: sensitivity of data use forecasts 

 

Market share 

A8.11 Figures A8.8 and A8.9 below show the change in model outputs if we use the 
market share scenarios described in Annex 6. As with other demand related 
sensitivities, increasing the market share causes the LRIC+ unit costs to fall. Figure 
A8.9 shows that as market share increases, the LRIC of wholesale call termination 
first decreases and then increases.869  

                                                 
869 The inverse relationship between market share and LRIC (in moving from 25% to 33%) is due to 
greater asset utilisation without causing more asset capacity boundaries to be reached. However, 
moving from 33% to 50% causes unit costs to increase as more assets become incremental to 
termination but each asset is not being utilised as much as when traffic was at 33%.  
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Figure A8.8: Wholesale call origination LRIC+: sensitivity to changes in market shares 

 

Figure A8.9: Wholesale call termination LRIC: sensitivity to market share 

 

Combination of multiple demand assumption 

A8.12 The effect of changing the main demand parameters together (including the market 
share) is shown in Figure A8.10 for the LRIC+ of wholesale call origination and 
Figure A8.11 for the LRIC of wholesale call termination. The LRIC of wholesale call 
termination decreases as all the demand parameters increase.870 

                                                 
870 The large decline in the cost estimates of both the LRIC+ of wholesale call origination and the 
LRIC of wholesale call termination is caused by the interaction of multiple demand parameters (i.e. 
lower voice usage, number of lines and market share).  
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Figure A8.10: Wholesale call origination LRIC+: sensitivity to all demand parameters 

 

Figure A8.11: Wholesale call termination LRIC: sensitivity to all demand parameters 
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vi) Length of the average busy hour call; 

Speed of network deployment 

A8.14 As discussed in Annex 6 we assume that deployment of the NGN starts in 2007/08 
and lasts for 4 years. We have run sensitivities to examine the impact of a different 
length of deployment period. The shortest deployment period is 4 years. The 
longest deployment period is 8 years and we also run a 6 year sensitivity.  

A8.15 Figures A8.12 and A8.13 show the impact of changing the deployment period on 
the LRIC+ outputs and LRIC outputs respectively. Increasing the speed of 
deployment decreases the LRIC+ for wholesale call origination. Likewise, 
increasing the speed of roll-out lowers the wholesale call termination LRIC estimate. 

Figure A8.12: Wholesale call origination LRIC+: sensitivity to NGN deployment period 

 

Figure A8.13: Wholesale call termination LRIC: sensitivity to NGN deployment period 
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Start of network roll-out 

A8.16 In Annex 6, we discuss our decision to start network deployment in 2007/08. We 
have created sensitivities to look at the impact of changing the deployment of the 
network. The earliest date we test for the start of deployment is 2005/06. The latest 
date is 2012/13. In Figures A8.14 and A8.15 below, we show the results of these 
sensitivity analyses. In each case the deployment period is held constant at 4 years. 

Figure A8.14: Wholesale call origination LRIC+: sensitivity to a change in the start of 
deployment 

 

Figure A8.15: Wholesale call termination LRIC: sensitivity to a change in the start of 
deployment 
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deployment date were earlier. A 2012/13 start date will also mean the network is 
still being deployed during the charge control period, which will impact on the unit 
cost traffic volume weightings. The terminal unit cost estimates under the base case 
scenario and 2012/13 start date scenario are very similar. We see an increase in 
wholesale call origination unit cost when we bring the roll-out date forward from 
2007/08 to 2005/06 because the historic cost recovery mark-up is larger (i.e. the 
period of time over which costs are above charges is greater).  

Number of Points of Interconnect 

A8.18 As we explain in Annex 6, we have based our network on 20 points of interconnect 
(PoI). We have also explored the sensitivity of the model to a higher number of 
PoIs. We have looked at the impact of 30 PoI and 100 PoI. The use of 30 PoI more 
closely reflects BT’s initial plan for 21CN of 27 (+2) PoIs. The use of 100 PoIs 
reflects almost all of the aggregation nodes being used as PoIs. 

A8.19 Figures A8.16 and A8.17 show the impact of changing the number of PoI on LRIC+ 
and LRIC outputs respectively. Changing the number of PoIs has no consistent 
impact on the LRIC of wholesale call termination. This is to be expected as 
increasing the number of PoI will increase the amount of interconnection assets 
required, but decrease the amount of assets required for carrying the call around 
the network. 

Figure A8.16: Wholesale call origination LRIC+: sensitivity to number of PoIs 
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Figure A8.17: Wholesale call termination LRIC: sensitivity to the number of PoIs 

 

 

Asset utilisation 

A8.20 As we explain in Annex 6, we assume that the maximum asset utilisation value in 
the model is 70%. To test the sensitivity of this parameter, we use a low value of 
65% and a high value of 75%. Figures A8.18 and A8.19 below show the results 
from these sensitivity analyses. 

Figure A8.18: Wholesale call origination LRIC+: sensitivity to maximum asset 
utilisation 
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Figure A8.19: Wholesale call termination LRIC: sensitivity to maximum asset 
utilisation. 

 

A8.21 Both the LRIC+ outputs and the LRIC outputs are relatively insensitive to changes 
in asset utilisation and in both cases higher utilisation leads to a lower unit cost. 
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A8.22 The base case assumes a pre-tax real WACC of 6.9%. We have carried out a 
sensitivity analysis examining the impact of a higher rate (8%) and a lower rate 
(6%) for the WACC. As we would expect, increasing the WACC causes a small 
increase in both the LRIC and LRIC+ outputs.  

Figure A8.20: Wholesale call origination LRIC+: sensitivity to changes in WACC 
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Figure A8.21: Wholesale call termination LRIC: sensitivity to changes in WACC 

 

Base case, high cost and low cost scenarios 

A8.23 In order to define a range of possible values for the unit cost of wholesale call 
origination and wholesale call termination, we have defined high cost and low cost 
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that we believe fit together as scenarios. The different sets of assumptions for the 
three scenarios are summarised below: 

Figure A8.22: Summary of assumptions for the three scenarios 
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Figure A8.23: Wholesale call origination LRIC+ scenarios 

 

Figure A8.24: Wholesale call termination LRIC scenarios 
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Annex 9  

9 Effective date for new rates 
Introduction 

A9.1 In Section 11 we outlined our decision to set FTRs at LRIC on 1 January 2014.  

A9.2 We also outlined our decision to link wholesale call origination to wholesale call 
termination so that wholesale call origination rates are adjusted to bring them in line 
with the new LRIC+ rates (including the additional common cost mark-up) on 1 
January 2014. 

A9.3 Our decision in relation to the effective date is a change to the February 2013 
consultation where we proposed to set FTRs at LRIC and wholesale call origination 
rates at LRIC+ on 1 October 2013.  

A9.4 This annex provides further detail on stakeholder responses and our analysis in the 
light of those responses. It should be read in conjunction with Section 11 where we 
summarise our reasoning for the effective date chosen. 

Proposals in the February 2013 consultation 

A9.5 As summarised in Section 11, in the February 2013 consultation, we proposed to 
adopt LRIC for FTRs as soon as possible. Therefore the proposed FTRs would 
have been set at LRIC on the first day of the new charge control period (i.e. 1 
October 2013).  

A9.6 For wholesale call origination, we proposed that the transition to the new LRIC+ 
rates (including the additional common cost mark-up) should be linked to that for 
wholesale call termination (i.e. 1 October 2013).   

Stakeholder responses to the February 2013 consultation and our analysis  

A9.7 Of the 35 respondents to the February 2013 consultation, 6 agreed with our 
proposals and 16 raised concerns.  

A9.8 The detailed points raised by stakeholders on the proposal to set FTRs at LRIC 
from 1 October 2013 have been grouped as follows: 

• Effects on competition between fixed CPs; 

• Effects on competition between fixed and mobile sectors; 

• Effects on competition in Number Translation Services (NTS); 

• Effects on consumers (specifically through the potential impact of our proposals 
on retail prices); 

• Effects on incentives to invest; 

• Implementation of the 2009 EC Recommendation;  

• Regulatory precedent and expectations; and 
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• A summary of other arguments. 

A9.9 We also received responses relating to the profile of the proposed call origination 
rates and more specifically concerns around the ‘saw tooth’ profile whereby the 
proposed call origination rates initially increase above existing rates before falling 
over the period of the next NCC. We briefly discuss this issue at the end of this 
annex. 

Stakeholder responses: Effect on competition between fixed CPs 

A9.10 Verizon supported our proposal to reduce FTRs to LRIC as soon as possible and 
considered this consistent with Ofcom’s duties.  

A9.11 [] recognised the need to comply with the 2009 EC Recommendation and noted 
developments regarding its enforcement in other Member States. It believed that 
anything other than the imposition of Ofcom’s proposals, as articulated in the 
February 2013 consultation, would amount to promoting the interests of specific 
CPs’ business models (or specific technologies) over others, and over the interests 
of the consumer (i.e. denying them cheaper calls, which is almost certainly one 
possible outcome from some of these proposals).  

A9.12 [] also indicated that it intends to launch new services on the basis of FTRs being 
reduced to LRIC on 1 October 2013 (or without undue delay).871 TalkTalk 
considered that although a significant and immediate reduction in FTRs on 1 
October 2013 would likely cause some disruption, the proposed date for setting 
FTRs at LRIC was the best way forward, considering all the circumstances.872 

A9.13 BT argued that our proposals would have no positive impact on competition 
between fixed operators. It argued that, whereas high MTRs have helped to 
subsidise mobile phone handsets and have helped MCPs with a high level of on-net 
traffic, whilst putting small MCPs and fixed CPs at a commercial disadvantage, such 
conditions have not been present in the fixed sector. Instead, BT considered that 
our proposals would disrupt the business models of many fixed CPs. 

A9.14 BT stated that, as a net terminating operator, it would have the ability to recover 
only the common costs no longer recovered through FTRs, to the extent that this 
was permitted by us in our regulation of wholesale call origination rates. It also 
stated that, for the same reasons, any net terminating operator would be unable to 
recover such costs. 

A9.15 BT suggested that Ofcom should consider a glide path comparable to that for MCT 
(discussed further below) or 18 months (linking it to the implementation of the new 
NTS regime) before FTRs are set at LRIC. 

A9.16 Resilient Networks, Lanonyx Telecom, BT, FCS, Simwood eSMS, TSL, [], ITSPA, 
KCOM, Lexgreen Services, Virgin Media, [], Magrathea, Teleappliant argued that 
our proposals would have a significant impact on their businesses and that 
therefore they needed more time to adjust. Some of these arguments were based 
on the belief that the waterbed effect would not operate effectively, so they would 
be unable to recover lost revenue by increasing other prices. 

                                                 
871 [] 
872 TalkTalk response to February 2013 consultation, Question 11.1 
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A9.17 Resilient Networks, FCS873 and ITSPA874 raised concerns about the impact of our 
proposals on smaller CPs, specialist or niche providers (such as those in the 
‘enterprise sector’). These CPs’ business models rely mainly on revenue generated 
through FTRs (and have an asymmetry between inbound and outbound traffic). 
Therefore, they are unable to recover the loss of termination revenue through call 
origination services and may not have time to be able to renegotiate contracts or 
diversify in order to offset losses. Simwood eSMS875, TSL876, []877, KCOM878, 
Magrathea879, Teleappliant880, Lexgreen881, Lanonyx Telecom882, []883 and []884 
made similar points. 

A9.18 TSL suggested that our proposals would have a detrimental impact on competition. 
It argued that the business sector of the telecoms industry, in which it operates, is 
highly competitive and that smaller CPs would not be able to offset lost revenue for 
a considerable period of time, due to relatively long minimum contract periods (3-5 
years).885 

A9.19 Resilient Networks provided further detail and stated that, [].886 

A9.20 [] stated that any arguments brought before Ofcom regarding “time to adjust” for 
businesses that are reliant on termination revenues are somewhat problematic 
given it is some years since the 2009 EC Recommendation and some time since 
the CAT and CC upheld challenges relating to it (and that received widespread 
media coverage). [] argued that Ofcom’s role as a regulator is not to provide 
mitigation for those CPs that do not engage with the regulatory environment in 
which they operate regarding matters allegedly crucial for their business models, at 
the cost of consumers or other CPs. Ofcom should not therefore override the 
existing jurisprudence or regulatory certainty established by the EC. Furthermore, in 
any event, once Ofcom published its proposals, businesses started to adjust and a 
reversal of any kind on the substantive points could be as damaging to some as the 
proposals themselves. 

A9.21 FCS called for a glide path of (at least) three years before FTRs are set at LRIC and 
ITSPA stated that some of its members suggested a two-step drop (October 2013 
and October 2014), which would broadly coincide with the implementation of the 
new NTS regime. Resilient Networks believed that a three-year glide path before 
FTRs were set at LRIC could mitigate some of the impacts, allowing time for 
transition and contractual changes. 

A9.22 Virgin Media conducted its own assessment of the potential impact of our proposals 
on its business. []. 

                                                 
873 FCS response to February 2013 consultation, page 5 
874 ITSPA response to February 2013 consultation, page 3 
875 Simwood eSMS response to February 2013 consultation, Question 11.1 
876 TSL response to February 2013 consultation, pages 1-3 
877 [] response to February 2013 consultation 
878 KCOM response to February 2013 consultation, page 5 
879 Magrathea response to February 2013 consultation, pages 4-5 
880 Teleappliant response to February 2013 consultation, pages 1-2 
881 Lexgreen Services response to February 2013 consultation, Questions 11.1 and 11.2 
882 Lanonyx Telecom response to February 2013 consultation, Questions 11.1 and 11.2 
883 [] response to February 2013 consultation, page 1 
884 [] response to February 2013 consultation 
885 TSL response to February 2013 consultation, pages 1-3 
886 Resilient Networks response to February 2013 consultation, Annex 
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A9.23 []. Virgin Media highlighted two other factors that would influence the impact of 
our proposals – transit costs and the termination of ported traffic. 

A9.24 In relation to transit costs, Virgin Media argued that it would be disadvantaged by 
our proposals due to its network architecture. Virgin Media explained that it is not as 
interconnected at the BT DLE level as some of its competitors and therefore is more 
likely to incur transit charges when handing over traffic for termination. This means 
that as FTRs reduce (and assuming that transit rates remain unchanged) 
unbundled operators which have high DLE interconnectivity due to local loop 
regulatory incentives are at a considerable advantage compared to Virgin Media. It 
also noted that the industry move to NGN meant that the rationale for investing to 
increase local exchange connectivity was lessened, despite the incentives created 
by our February 2013 consultation. 

A9.25 In relation to the termination of ported traffic, Virgin Media argued that due to the 
levels at which we proposed to set FTRs, a CP would be obliged to provide 
termination on ported traffic at a loss and this would adversely affect competition. It 
called for a phased introduction of reduced FTRs, allowing industry to assess how it 
needed to comply with the cost orientation obligation in GC18.887 

A9.26 Virgin Media argued that if its primary submission in favour of a three-year glide 
path for FTRs was not accepted, we should still consider an alternative option: an 
initial partial reduction in FTRs, followed by a glide path.888 

Our analysis: Competition among fixed CPs 

A9.27 We have explained the competition benefits from setting FTRs at LRIC in Section 8. 
Competition effects were also an important part of the case for setting MTRs at 
LRIC in the 2011 MCT Statement, as set out in the 2012 CC Determination.889  

A9.28 We recognise that depending on the balance of inbound and outbound traffic some 
CPs will gain from our proposals, while others will be net losers. 

A9.29 We have received a number of responses from CPs which have business models 
that primarily focus on providing call termination services (without having a 
corresponding volume of outbound traffic). Some of these CPs have actual costs of 
termination that are below the current regulated rates, and use the difference 
between their actual costs and the regulated charges as a source of revenue to 
fund other services, and make a profit. We recognise that our decision to set FTRs 
at LRIC will remove this source of revenue for such CPs and they are likely to need 
to adjust their business models.  

A9.30 However, we are also aware that setting FTRs at LRIC will benefit other CPs (both 
fixed CPs and mobile CPs) either immediately (given their balance of inbound and 
outbound traffic) or will open up future commercial opportunities. We have been 
informed by two CPs []890 891 of their intention to launch new services in response 
to the February 2013 proposals to set FTRs at LRIC from 1 October 2013. 

A9.31 Virgin Media was concerned that it would face a greater impact than its competitors 
from our proposals to set FTRs at LRIC given its network infrastructure and its 

                                                 
887 Virgin Media response to February 2013 consultation, pages 8-10 and Annex 2 
888 Virgin Media response to February 2013 consultation, pages 8-9 and Annex 1 
889 2012 CC Determination, paragraphs 2.62-2.524 and 2.927-2.939.   
890 [] 
891 [] 
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higher propensity to incur transit charges. However, we do not believe that Virgin 
Media’s concern detracts from the competitive benefits that we have identified in 
setting FTRs at LRIC. Specifically, lower FTRs reduce the outpayments to 
competing CPs when handing over traffic for termination to the CP in question. 
While a reduction in FTRs means that the per minute outpayment for 
transit/conveyance becomes a higher proportion of the per minute outpayment than 
before, those CPs which face lower per minute transit/conveyance charges have 
been able to achieve this only by incurring upfront investment costs in building out 
to the terminating nodes of other CPs (particularly BT).  

A9.32 We recognise that in the short term some CPs will be disadvantaged from FTRs 
being set at LRIC given they terminate more traffic than they originate. Furthermore, 
such CPs may also suffer in the longer term unless they adjust their business 
models to accommodate FTRs being set at LRIC. However, this does not alter the 
competitive benefits that we have identified in setting FTRs at LRIC.   

A9.33 We acknowledge the arguments made by some CPs about the disruption caused to 
their businesses and the resulting need to adjust business models (beginning with 
re-negotiating contracts with customers). However, given the benefits of setting 
FTRs at LRIC, we do not believe that it would be appropriate to delay the effective 
date of setting FTRs at LRIC to allow all customer contracts to run their course. 
Furthermore, we would anticipate that contracts would allow for some variation due 
to regulatory changes. 

Stakeholder responses: Effects on competition between fixed and mobile sectors 

A9.34 Vodafone892, H3G893 and EE894 supported our proposals, arguing that FTRs should 
be reduced to LRIC as soon as possible in order to restore a consistent approach to 
regulating MTRs and FTRs. They pointed out that the deadline for implementing the 
2009 EC Recommendation had already passed and argued that further delays 
would not be appropriate. Vodafone and EE also highlighted the scale of the 
potential reduction in fixed termination revenues due to our proposals and 
compared this to the scale of the reduction in mobile termination revenues when 
MTRs were reduced to LRIC. They suggested that this was a relevant factor when 
considering how quickly our proposals could be implemented. 

A9.35 Vodafone also outlined other ways in which it believed the situation differs with 
respect to mobile and fixed termination and which supported the argument for 
reducing FTRs as soon as possible:895 

• While a glide path was applied for the mobile sector, in that instance there was 
time to allow for a glide path and still be compliant with the 2009 EC 
Recommendation, whereas this is not the case with regard to fixed termination. 

• When MTRs were reduced, stakeholders had not had time to digest the 2009 EC 
Recommendation, whereas three years have now elapsed. 

A9.36 EE referred to the arguments BT had made for MTRs to be cut to LRIC as soon as 
possible. EE believed that the same logic applied to FTRs and that BT would have 

                                                 
892 Vodafone response to February 2013 consultation, pages 48-49 
893 H3G response to February 2013 consultation, page 13 
894 EE response to February 2013 consultation, pages 13-14 
895 Vodafone response to February 2013 consultation, pages 48-49 
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been aware how the 2009 EC Recommendation would apply to FTRs when it made 
these arguments.896 

A9.37 BT did not believe that our proposals would have any positive impact on 
competition between fixed and mobile operators. It believed that, due to traffic 
imbalances between the fixed and mobile sectors, our proposals would mean that 
losses in termination revenue would require a greater than proportionate increase in 
the origination charges to offset the loss. 

A9.38 BT argued that MCPs benefited from a glide path (two years and one day) since 
they received higher payments from fixed operators while MTRs were above LRIC – 
it estimated this to be of the order of £300m from April 2011 to April 2013. It 
considered it inequitable that fixed operators should not be able to benefit in a 
similar way through the implementation of a glide path – it estimated the benefit 
would be around £100m over the same elapsed period of time. Moreover, it argued 
that the absence of a glide path for FTRs imposed a greater challenge on fixed 
operators to improve their efficiency over time than that faced by the MCPs, despite 
it being easy for MCPs to recover costs at the retail level. 

A9.39 BT believed that a one-off reduction to FTRs would put fixed CPs at a disadvantage 
compared to mobile CPs and that there would be no material distortions to hinder 
MCPs if we were to adopt a glide path.897 

A9.40 FCS898, Colt899 and []900 compared our proposed effective date with the glide path 
adopted to reduce MTRs to LRIC levels and argued that we should allow a similar 
period of time (two years and a day) to reduce FTRs to the same cost standard. 

A9.41 Magrathea901, Teleappliant902 and Resilient Networks903 made similar arguments, 
referring to the length of the glide path used in regulating MTRs. They also 
suggested that the potential consumer harm from current FTRs was not as 
pronounced as the harm from high MTRs in the mobile sector, so the case for a 
rapid reduction in charges was less strong in the case of FTRs. They also 
suggested that any benefits would be offset by the harm and disruption caused by 
two changes in regulation (our proposals and the proposals for the new NTS 
regime). 

A9.42 Virgin Media argued that we had placed too much weight on the analysis we 
performed for the mobile market and were wrong to read across this type of 
analysis to the fixed market, which it believes is significantly different. It argued that 
we inferred an excessive level of support from the CC’s judgment approving LRIC 
rates for the mobile market. It noted that the CC, nonetheless, still approved a glide 
path in this case, rather than a one-off adjustment.904 

A9.43 BT argued that, whereas call termination is a two-way access service in mobile 
termination markets, this is not always the case for fixed termination. BT argued 
that there are a variety of business models in the fixed sector, with some operators 

                                                 
896 EE response to February 2013 consultation, pages 13-14 
897 BT response to February 2013 consultation, paragraphs 11.14-11.27 
898 FCS response to February 2013 consultation, page 5 
899 Colt response to February 2013 consultation, Section 3 
900 [] response to February 2013 consultation 
901 Magrathea, response to February 2013 consultation, pages 4-5 
902 Teleappliant response to February 2013 consultation, pages 1-2 
903 Resilient Networks response to February 2013 consultation, page 4 
904 Virgin Media response to February 2013 consultation, page 8 
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(such as CPS operators) never providing call termination and others (such as NTS 
operators) specialising in providing termination. Therefore, BT argued that it was 
incorrect for us to assume that there would be alternative avenues for cost 
recovery. 

A9.44 BT also referred to our claim that, by exposing “common infrastructure across 
termination and other markets” to competition, it was “possible to rely more on 
competition to drive dynamic efficiency (rather than rely on price cap regulation and 
glide paths)”. BT disputed this assertion, arguing that mobile and fixed 
infrastructures differ markedly and that there was not a single common 
infrastructure in the case of the fixed sector that could be “exposed to competition”. 

A9.45 BT also argued that we were wrong to suggest that the way in which termination is 
regulated would have little effect on incentives for cost-reducing innovation. In 
particular, BT believed that such arguments apply differently to the mobile and fixed 
sectors, since retail prices can be adjusted in the mobile sector through the 
waterbed effect, whereas all of BT’s relevant wholesale services are regulated, so 
there can only be a change in these charges (and therefore, retail cost inputs) to the 
extent that this is permitted by regulation. 

A9.46 Therefore, BT believed that we were wrong to favour allocative efficiency 
arguments for imposing a rapid adjustment.905 

A9.47 DotEcon (on behalf of BT) pointed to differences between the mobile and fixed 
sectors that it suggested were relevant when assessing the costs of a rapid 
adjustment to regulated charges. It argued that, in the case of MTRs, by far the 
most important customers of wholesale termination are other MCPs and fixed CPs, 
whereas in the case of FTRs there are more diverse downstream users, including 
providers of NTS services.906 

A9.48 EE noted that MCPs had in the past been given shorter implementation periods 
than we had proposed in our consultation. It did not believe that there were any 
circumstances which warranted a different approach for the fixed sector.907 

Our analysis: Competition between the fixed and mobile sectors 

A9.49 Our analysis suggests that MCPs will benefit from FTRs being reduced by around 
£57m per year.908 To put this expenditure saving in context, this would be equal to 
approximately 10% of the revenue generated by MCPs in relation to mobile to fixed 
calls.909 Therefore, there is a clear benefit to MCPs in regulating fixed and mobile 
termination according to the same cost standard.  

A9.50 We are mindful that MTRs have been set at LRIC since 1 April 2013. Therefore, 
fixed CPs have already benefited from MTRs being reduced to LRIC and we believe 
that restoring regulatory consistency between the mobile and fixed sectors as soon 
as possible is important. 

                                                 
905 BT response to February 2013 consultation, paragraphs 11.5-11.11 
906 BT response to February 2013 consultation, ‘Response to Ofcom critique of the DotEcon 
submission’, pages 95-96 
907 EE response to February 2013 consultation, Question 11.2 
908 This is the estimated reduction in payments for fixed termination resulting from a reduction in the 
FTR from 0.219ppm to 0.034ppm. It assumes that volumes of calls from mobiles to fixed geographic 
numbers are unchanged at 31bn minutes (see footnote 475 accompanying paragraph 8.31).   
909 Ofcom quarterly data, Q4 2012, Mobile telecoms tables, Table 1, Mobile to UK fixed calls revenue 
of approximately £555m 
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A9.51 Some stakeholders have made comparisons with the glide path adopted for MTRs 
(two years and a day) and have argued that it would be consistent to delay setting 
FTRs at LRIC for a similar period. However, we do not consider that delaying 
setting FTRs at LRIC would ensure consistency between the mobile and fixed 
sectors since this would prolong the different regulatory cost standard that is 
applied to FTRs and MTRs. We consider that restoring a consistent regulatory 
treatment for FTRs and MTRs in relation to the cost standard used is of greater 
importance. We consider that restoring a consistent regulatory treatment for FTRs 
and MTRs will be beneficial to competition between the fixed and mobile sectors. 
As such we reject the view that setting FTRs at LRIC should be delayed to maintain 
the same length of glide path as that adopted for MTRs. 

A9.52 We do not accept Virgin Media’s claim that we have placed too much weight on the 
analysis carried out in the mobile market and that we were wrong to carry this over 
to the fixed market. Our approach has been to identify the competitive benefits of 
setting FTRs at LRIC and then consider whether there are adverse consequences 
from moving to this point without delay. We recognise that the CC set a period of 
two years and a day into the control period for MTRs to be reduced to LRIC but do 
not consider that this provides evidence supporting the imposition of a similar 
approach for FTRs. 

A9.53 BT has suggested that our proposal to set FTRs at LRIC from 1 October 2013 
would impose a greater challenge on fixed CPs to improve their efficiency 
compared to MCPs in the case of MTRs being set at LRIC. It is not clear from BT’s 
evidence that efficiency savings are more difficult to achieve in the fixed sector than 
in the mobile sector. However, even if we were to accept this, we consider that 
ensuring consistency between the mobile sector and fixed sectors in relation to the 
cost standard used for setting call termination rates is of greater importance.  

A9.54 Some other CPs argued that the harm from the current level of FTRs is not as great 
as that arising from the level of MTRs before the reduction to LRIC and suggested 
that this meant that the case for rapid adjustment was weaker. We agree that, in 
absolute terms, FTRs are not so far out of line with LRIC as MTRs were at the time 
of the 2011 MCT Statement. However, they are of a similar difference in percentage 
terms. Due to the large volumes of fixed call termination910, the case for applying a 
consistent regulatory treatment should not be underestimated. Therefore we do not 
see this as a reason for further delaying the reduction in FTRs. 

A9.55 As explained in the February 2013 consultation, the levels of the FTRs and MTRs 
may differ, but this is explained by the different cost functions underlying mobile and 
fixed-line communications. In particular, the provision of mobile call termination 
causes additional costs to be incurred in the radio access network (RAN) as well as 
the core network. In fixed networks, the provision of wholesale call termination 
drives additional costs in the core network only (not in the access network where 
costs are subscriber, i.e. access line, driven).  

A9.56 BT and DotEcon highlighted differences in the structure and nature of competition 
between the fixed and mobile sectors and suggested these were relevant when 
assessing the costs of rapid adjustment to charges. We agree that termination may 
not be a universally two-way access service, due to the presence of certain CPs 
that never provide call termination and others that specialise in providing 
termination. This is a factor that would influence the scale of the impact of our 

                                                 
910 For instance, there were 68.9bn minutes of terminated traffic on UK geographic numbers in 2012. 
Ofcom, Communications Market Report, 2013 Figure 5.29, p336. 
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regulation on certain CPs and is something we have considered in this annex. 
However, we consider this as an exception that we should take into account, rather 
than something that fundamentally alters our analysis of fixed call termination.  

A9.57 We disagree with BT’s argument that there was not a “common infrastructure” in 
fixed voice telephony that could be exposed to competition. We consider that the 
physical infrastructure of call termination overlaps significantly with that for call 
origination, as it does for MCPs.911 We recognise that the wholesale call origination 
side is not competitive (unlike in the mobile sector) and is subject to ex-ante 
regulation. However, by increasing the cap on wholesale call origination rates to 
allow for the common costs that will no longer be recovered through FTRs being set 
at LRIC, direct access CPs can choose how they recover the common costs no 
longer recovered through call termination at the retail level without facing a 
competitive distortion with respect to CPs using CPS/IA and WLR. 

Stakeholder responses: effects on competition in the NTS segment 

A9.58 In the February 2013 consultation, we did not consider that the effects in the NTS 
value chain would warrant a delay in setting FTRs at LRIC. 

A9.59 BT disagreed with our assessment of the impact of our proposals on competition 
among NTS Terminating Communication Providers (TCPs). BT set out three types 
of business model for an NTS Service Provider (SP): 

i) SPs that directly connect to the delivery destination of the business customer; 

ii) SPs purchasing an equivalent service from a third-party TCP (noting that this 
would be a private network and outside the regulatory regime associated with 
termination); or 

iii) SPs using regulated call termination across a public network, such as BT, where 
the regulatory regime does apply. 

A9.60 BT argued that over time a balance has emerged between these models and a 
sudden reduction in FTRs would disrupt that equilibrium. BT argued that SPs that 
do not connect directly to their customers, instead using BT (or another public 
operator), would see a sharp reduction in their costs compared to an SP that relies 
on its own network directly. These SPs may not be able to recover the common 
costs excluded from call termination and would thereby find themselves priced out 
of the market.  

A9.61 BT argued that directly connected operators would have to reduce their prices to 
the LRIC level if they wished to retain business (allowing nothing for the recovery of 
their joint and common costs). As these providers rely heavily on direct termination 
they may have few, if any, alternative avenues to increase prices elsewhere to 
make up the shortfall in revenues and a number are likely to fail. BT believed that 
this meant that we were wrong to claim that a reduction in FTRs to LRIC would 
‘level the playing field’.912 

A9.62 BT also noted that some NTS TCPs could be adversely affected both by a reduction 
in FTRs and by a reduced pass-through from the retail level. It did not believe that 

                                                 
911 We also note that BT referred to a ‘common infrastructure’ in the fixed sector, shared by regulated 
and unregulated services, in its response to our May 2012 CFI, Question 28. 
912 BT response to February 2013 consultation, paragraphs 11.29-11.31 
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retail prices could easily adjust for any changes in the structure of wholesale tariffs. 
It argued that it was unlikely that retail contracts with end-users would allow for 
automatic price increases as a result of variations in regulation and it believed that 
there would be delays in businesses being able to make the necessary changes. 
Additionally, it noted that some of the services in question are provided free to end-
users, making a price increase in wholesale call origination difficult to recover.913 

A9.63 BT believed that our proposal to set FTRs at LRIC from 1 October 2013 would 
cause unnecessary disruption to the NTS sector. BT argued that a glide path could 
mitigate or avoid this problem and suggested that, since we planned to allow an 18-
month implementation period for the new NTS regime, an equivalent glide path for 
reducing FTRs to LRIC is the minimum necessary. BT urged us to conduct a 
specific consultation with NTS terminating operators to fully assess the impact of 
our proposals.914   

A9.64 BT raised concerns that the impact of our proposals on the NTS sector could lead 
SPs to use more expensive non-geographic numbers, which could deter vulnerable 
consumers from making calls. It believed that this was a significant concern, 
particularly with regard to SPs that provide socially important services.915 

A9.65 Vodafone916 expressed concerns about the impact of our proposals in the NTS 
sector. It noted that 0845 POLOs917 in particular have fallen significantly over the 
past 18 months and that a further increase in the cost of call origination by 
RPI+18% will have a further detrimental impact on 0845 as well as all other NTS 
numbers.  

A9.66 Vodafone argued that Ofcom must make an effort to minimise any disruption as far 
as possible and believed it would be preferable to smooth out the impact of call 
origination price changes on NTS POLOs. It suggested that this smoothing effect 
could be done in a variety of ways including:  

• Making a number of adjustments to the model. 

• freezing POLO / ROLOs918 at their 30 September 2013 levels until the point of 
transition to the new NTS regime.  

• smoothing the charge control profile and reducing the extent of the one off 
change in call origination pricing in October 2013.  

Our analysis: Effects on competition in the NTS segment 

A9.67 In April 2013, Ofcom published a policy position and further consultation to reform 
the regulatory regime for NTS.919 Under the new regime the NTS charge will be 
unbundled into two components: 

                                                 
913 BT response to February 2013 consultation, paragraphs 11.33-11.34 
914 BT response to February 2013 consultation, paragraphs 11.28 and 11.35 
915 BT response to February 2013 consultation, paragraph 11.32. We described the types of service 
that may be considered ‘socially important’ in our 2012 NTS Consultation: Ofcom, Simplifying Non-
geographic numbers, April 2012 http://stakeholders.ofcom.org.uk/consultations/simplifying-non-
geographic-no/ for instance, see paragraph 5.103. 
916 Vodafone response to February 2013 consultation, page 10 
917 Payments to other licensed operators (POLOs) 
918 Retentions for other licensed operators (ROLOs) 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/
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• an Access Charge (for retail call origination): a set price, in pence per minute, 
which goes to the originating CP (OCP) connecting the call (this will be set out in 
the consumer's tariff package); and 

• a Service Charge (for NTS call termination): the price, in pence per minute, paid 
to the TCP and the company providing the service over non-geographic numbers, 
i.e. the SP.  

A9.68 Under our plans for introducing the unbundled tariff for calls to NTS numbers 
outlined in the April 2013 policy position, we will allow 18 months for stakeholders to 
make the necessary adjustments to contracts and business models. In the interim 
period, the existing structure of regulating NTS call origination will continue. 
Consequently, we recognise that the changes to the NCC will potentially affect the 
payments for both NTS call termination and NTS call origination. 

NTS call termination 

A9.69 BT has argued that because some TCPs will use their own networks to provide 
geographic call termination (where the original non-geographic number is translated 
to a geographic number) whereas others will use a “host” network to provide the 
underlying geographic call termination, lowering FTRs could potentially affect 
competition between TCPs. In particular, providers of NTS termination that 
purchase network access from another CP in order to physically provide termination 
would face lower charges when FTRs are set at LRIC. BT has raised this as a 
concern, arguing that as contracts between TCPs and SPs expire, the SPs will seek 
better deals from those CPs that do not terminate calls on their own networks at the 
expense of those that do. 

A9.70 We are not convinced that the arguments made by BT have negative 
consequences for competition between TCPs. Under the current regulation, where 
FTRs are set above LRIC, TCPs which use hosting provided by another CP (i.e. 
purchase geographic call termination) will earn a lower margin than TCPs using 
their own networks (since the relevant marginal cost when using their own network 
is likely to be LRIC). Moving to LRIC-based FTRs would level the playing field 
between these two types of NTS TCPs (in terms of the likely margin between the 
NTS termination rate and the marginal or incremental cost of geographic call 
termination).920 

A9.71 Therefore, we consider that the competition detriment identified by BT relates more 
to the potential harm for certain types of NTS provider. However, there are other 
NTS providers that will gain and our decision to set FTRs at LRIC may facilitate 
competition in the provision of NTS calls during the period before the new NTS 
regime. 

A9.72 Nevertheless, we recognise that the changes to FTRs may result in CPs seeking to 
renegotiate contracts. We consider that our decision to set new rates from 1 
January 2014 will allow CPs to begin this process.   

                                                                                                                                                     
919 Ofcom, Simplifying Non-geographic Numbers – Policy position on the introduction of the 
unbundled tariff and changes to 080 and 116 ranges, April 2013. 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/  
920 We recognise that as a contract between a TCP and a SP expires the SP will consider the level of 
charges it faces when choosing its TCP. However, this is unlikely to be the only consideration. SPs 
are also likely to consider other factors, including the nature and quality of the service that TCPs can 
offer and any switching costs. 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geographic-no/
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NTS call origination 

A9.73 Under existing regulation, when an NTS call is made the caller pays the OCP for 
the retail call and the OCP then passes on an agreed termination payment to the 
TCP. The TCP is then able to share this revenue with the NTS SP. For calls that 
originate on BT’s network, the termination rate paid by BT is the retail revenue for 
the call minus a retention by BT comprised of: 

i) an allowance for BT’s costs of call origination (as determined by the NCC on 
wholesale call origination);  

ii) an allowance for NTS retailing costs (the NTS retail uplift); and  

iii) in the case of premium rate services (PRS), there is also an allowance for bad 
debt. 

A9.74 Under the existing NTS call origination obligation, any change in the wholesale call 
origination charge would affect the margin on NTS calls earned by NTS providers. 
However, our initial estimates suggest that the net effect on the amount BT retains 
from retail prices on NTS calls may not change substantially. The estimated 
increase in BT’s retention on NTS calls in 2013/4 if wholesale call origination is 
capped according to the projected LRIC+ with an additional mark-up would be less 
than 0.2ppm.921 

A9.75 The corresponding reduction in the payment made by BT to TCPs is estimated to 
be 21% of the current amount received by TCPs for 0845 calls and 2-18% of the 
amount received for other NTS calls. 

A9.76 The way that revenues are shared between TCPs and SPs will vary depending on 
their contracts. Therefore the loss in termination revenue paid to the TCP as a 
result of the increase in wholesale call origination rates may also be shared 
between TCPs and SPs. 

A9.77 A number of other points should also be noted in respect of potential impacts on 
those in the NTS value chain: 

• Even where payments to TCPs are reduced to some degree, all TCPs using 
wholesale call origination provided by BT are likely to be similarly affected and so 
we do not expect a distortion to competition. 

• Any effect from setting FTRs at LRIC and wholesale call origination rates at 
LRIC+ is expected to be time limited to around one year – i.e. from the period 
when wholesale call origination is capped on the new LRIC+ basis and until the 
time when the unbundled tariff regime is proposed to take effect. 

                                                 
921 Calculated using BT’s NTS calculator, the impact is estimated to be approximately 0.16ppm. We 
have produced this estimate using the day, evening, weekend rates weighted by BTs network tariff 
gradient. BT’s retention on these calls is equal to the rate for wholesale call origination + PPP + the 
NTS retail uplift. We calculate the change in BT’s retention by comparing (a) the estimated retention 
in 2013/4 based on the new cap for wholesale call origination (which will now also include costs 
previously recovered via the separate PPP charge) and a cap of RPI for the NTS retail uplift with (b) 
what the retention would be if it was held constant in nominal terms from 2012/13 to 2013/14. (This 
may be considered a conservative assumption because, if we had assumed that the current RPI+X 
caps on wholesale call origination (RPI+2.75%) and on the NTS retail uplift (RPI+1.25%) had 
continued, the estimated impact of the changes would have been smaller.) The call retail prices are 
consistent with the discounted values used in the BT NTS calculator.  
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• We anticipate that commercial contracts would provide for variations subject to 
regulatory changes. []. 

A9.78 In the light of the above, we do not consider that the effects in the NTS value chain 
give rise to competition concerns that would cause us to delay bringing FTRs in line 
with LRIC (and call origination rates to the new LRIC+). However, we recognise that 
the changes to FTRs and wholesale call origination rates may result in CPs seeking 
to renegotiate contracts. We consider that our decision to set new rates from 1 
January 2014 will allow CPs to begin this process.  

A9.79 We disagree with BT’s suggestion that we should allow at least 18 months before 
setting the new FTRs and wholesale call origination rates which is the length of time 
we set for implementing changes to the regime for non-geographic calls.922 Within 
the NCC we are changing the levels of charges, rather than creating a new form of 
regulation which fundamentally alters the way charges are structured. Therefore we 
do not believe that the changes we are making are as profound as those being 
introduced with the ‘unbundled tariff’ or that it is necessary to allow a similar length 
of implementation period.  

A9.80 We do not consider that it would be appropriate to freeze POLOs and ROLOs (as 
suggested by Vodafone) up until the new NTS regime commences. We respond to 
Vodafone’s points regarding making adjustments to the model in Annex [6] and 
respond to the suggestion to smooth wholesale call origination rates later in this 
annex. 

Stakeholder responses: effects on consumers  

A9.81 Both Verizon923 and []924 stated that they believed our proposals would be in the 
interests of consumers. 

A9.82 In relation to consumer benefits, Resilient Networks suggested that we may have 
limited our consideration to individual (private or residential) consumers and may 
have marginalised business consumers and the commercial offerings on which they 
rely. It argued that, while the drive to reduce MTRs was motivated by the perception 
that individual mobile users were subject to excessive charging by MCPs, the same 
concerns are not present in relation to FTRs.925 

A9.83 BT agreed with our conclusion that any impact on consumer prices of reducing 
FTRs to LRIC in a one-off drop is likely to be small. 

A9.84 BT argued that cost reductions (due to reduced FTRs) for some fixed CPs and for 
MCPs would not be reflected in lower retail prices. It believed that the scope for 
passing on reductions in wholesale costs to consumers is limited in the fixed sector, 
also referring to doubts we had expressed as to the strength of such an effect (the 
‘fixed tariff package effect’ also known as the waterbed effect) in the ladder pricing 
disputes.926 927 

                                                 
922 Ofcom, Simplifying non-geographic numbers – Policy position on the introduction of the unbundled 
tariff and changes to the 080 and 116 ranges, April 2013 
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/  
923 Verizon response to February 2013 consultation, paragraph 7 
924 [] response to February 2013 consultation, page 22 
925 Resilient Networks response to February 2013 consultation, page 4 
926 ‘Ladder pricing’ is a term that was used to describe a sliding scale of termination rates for BT NTS 
number ranges. 

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
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A9.85 BT argued that the comparative inability of firms to pass on reductions in costs to 
consumers meant that a longer glide path, which incentivised firms to reduce 
common costs would be more likely to benefit consumers.928 

A9.86 BT also commented on the impact of our proposals on corporate networks, which 
include voice, data and broadband services. It stated that businesses tend to 
receive more calls than they originate, so call termination is an important part of the 
service. [].929 

A9.87 BT stated that our proposals could increase the problem of nuisance calls, if 
sufficient time was not allowed in order to introduce counter measures.930 Resilient 
Networks raised a concern that our proposals would increase the problem of 
nuisance calls.931  

Our analysis: effects on consumers 

A9.88 As FTRs are reduced, mobile consumers who call fixed-line subscribers can be 
expected to gain, to the extent that MCPs pass on the reduction in charges for calls 
to fixed-line numbers. This effect may be felt either through retail call prices or 
through inclusive packages. 

A9.89 On the other hand, fixed-line subscribers may face price increases. This is because 
termination is part of a two-sided market, with the other side being the retail prices 
paid by fixed-line customers. Therefore, a reduction in FTRs would tend to cause 
prices on the “other side” of the market to rise. This process is typically referred to 
as the waterbed effect.932 

A9.90 If there is a full waterbed effect (i.e. retail prices are adjusted upwards to off-set 
100% of the net revenue loss from FTRs being reduced from existing levels to 
LRIC) and there are no other changes in costs, we estimate that the impact on fixed 
line and call spend would be around £2.04 annually for each line. This would be 
equivalent to less than 1% of the average retail spend per line on access and calls. 
Table A9.1 summarises our analysis. 

                                                                                                                                                     
927 Ofcom, Final Determination of the 0845 Dispute, August 2010, paragraph 7.53. 
http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/closed-cases/all-closed-
cases/761146/Final_Determination.pdf. This case is to be heard in the Supreme Court on appeal. 
928 BT response to February 2013 consultation, paragraphs 11.39-11.43 
929 BT response to February 2013 consultation, paragraphs 11.36-11.38 
930 BT response to February 2013 consultation, paragraphs 11.44-11.47 
931 Resilient Networks email to Ed Vaizey’s office, 29 May 2013. 
932 The incentive on fixed CPs to increase prices on the “other”, i.e. retail, side of the market will be 
mitigated by the extent of wholesale call termination purchased from other fixed CPs. That is, with 
regulation based on symmetric FTRs for all fixed CPs, while wholesale call termination revenues will 
fall, so will outpayments to other fixed CPs. Therefore, what matters in terms of the waterbed effect is 
the net volume (and revenue) of wholesale call termination – i.e. external sales of wholesale call 
termination minus purchases of wholesale call termination from other fixed CPs. 

http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/closed-cases/all-closed-cases/761146/Final_Determination.pdf
http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/closed-cases/all-closed-cases/761146/Final_Determination.pdf
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Table A9.1 – Potential impact of FTR proposals on retail customers (business and 
residential)933 

 

(1) Net revenue 
loss attributable 
to FTR 
reduction934 

Impact on fixed-line customers935 (business and residential) 

(2) Impact on yearly 
bills 

3) Relative to retail spend on fixed voice 
services (access and calls)936 

Full 
waterbed 
effect 

£68m 

£2.04 0.8% 

80% 
waterbed £1.63 0.6% 

50% 
waterbed £1.02 0.4% 

 

 

A9.91 There is some uncertainty around the extent of the waterbed effect in fixed markets, 
but our proposals are not sensitive to this.937 938 Even if the waterbed effect is 
complete, we consider that the estimated impact of reducing FTRs from existing 
levels to those determined by our Final Statement is likely to be very small. 
However, we recognise that the impact will not be uniform across all CPs and will 
be dependent on the balance of inbound and outbound traffic. It is also important to 
note that this is only a static analysis – it does not take into account the dynamic 
effects of our proposals, which we argue are good for competition, and thus 
beneficial to consumers.939 

A9.92 We have carried out an Equality Impact Assessment to assess whether the impact 
of our proposals could fall disproportionately on particular groups of consumers. 
This is explained in Annex 12 where we conclude that it is unlikely that our 
wholesale level remedies will have a material negative impact on any specific 
consumer group (regardless of their preferences for fixed or mobile telephony). 

A9.93 We published a consultation in March 2013 in relation to price rises in fixed term 
contracts in which we proposed changes to allow consumers to withdraw from a 

                                                 
933 This assumes that the impact of lost revenue for fixed CPs leads to an increase in fixed line bills of 
an equal amount for both business and residential customers.  
934 See paragraph A9.109 below. 
935 Note that this is the estimated impact per line. Some customers, in particular businesses, may take 
more than one line. 
936 Based on Ofcom quarterly data. Data excludes VAT. The estimated impact on residential 
consumers alone is not substantially different from the estimated impact on consumers in total. 
937 There has been greater research into the waterbed effect in mobile markets, as covered in our 
Statement on Mobile Call Termination, in which we stated that we believed the waterbed effect was 
likely to be strong but incomplete.  
938 There is a wide body of literature on the waterbed effect in relation to telecommunications, such as 
Schiff, A (2008) “The ‘waterbed effect and price regulation”, Review of Network Economics, Vol. 7, 
Issue 3, pp.392-414 and Genakos, C. and Valletti, T. Testing the ‘waterbed’ effect in mobile 
telephony, Journal of the European Economic Association, vol. 9(6), pages 1114-1142, December 
2011.   
939 See Section 8 for our assessment of the arguments for bringing FTRs into line with LRIC. 
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contract without penalty if there is any increase in prices during the term of the 
contract.940 However, we do not believe that the developments in that consultation 
should cause us to alter our decision, since the changes in our NCC affect all CPs 
and there are unlikely to be any significant adverse effects on consumers or 
competition if consumers are given the option to withdraw from their contracts early. 

A9.94 In its response to our February 2013 consultation, BT appears to conflate the ‘fixed 
tariff package effect’ with the ‘pass through’ effect. The fixed tariff package effect 
and the ‘pass through effect’ would operate in opposite directions. The fixed tariff 
package effect may tend to lead to higher prices as fixed CPs receive less 
termination revenue, whereas the ‘pass through effect’ may tend to lead to lower 
prices, to the extent that CPs pass on the reduction in the costs they face (from 
lower FTRs) to their customers through lower retail prices.941 942  

A9.95 BT appears to suggest that there would be little effect on consumers from setting 
FTRs at LRIC. In response, we note only that we did not make a judgement in our 
February 2013 consultation on the precise impact of these types of process, and 
stated that our proposals were not dependent on where within a plausible range of 
results the impact on consumers should lie.943 We continue to hold this position. We 
consider that our decision will be beneficial to consumers in the long-run and any 
potential short-run adverse effects are not of a sufficient scale to cause us to alter 
our decision. 

A9.96 We do not believe that the points BT made about ‘corporate networks’ raise any 
new concerns in addition to those we have already dealt with (e.g. in relation to CPs 
that have traffic imbalances resulting from having a particular focus on specific 
customer groups) . We recognise that some CPs will be affected more than others 
by our decision to set FTRs at LRIC (and this will be partly driven by their mix of 
customers, the associated traffic balances, and how other services are funded). 
However, given the benefits of setting FTRs at LRIC, we do not believe that it would 
be appropriate to delay setting FTRs at LRIC to allow all customer contracts to run 
their course.   

A9.97 We also note that delays in setting FTRs at LRIC would either prevent or slow down 
plans by CPs such as [] to launch new commercial offers with low prices, which 
would be beneficial to consumers. 

A9.98 In respect of nuisance calls we recognise the harm and distress that they can cause 
and we have given this issue prominence in our Annual Plan for 2013/14.944 In May 

                                                 
940 http://stakeholders.ofcom.org.uk/consultations/price-rises-fixed-contracts/  
941 With regard to BT’s comments about the lack of a ‘fixed tariff package effect’, we note that we 
discussed this issue in our August 2010 Determination on BT’s termination charges for 0845 and 
0870 calls. At that time BT submitted that there would be a ‘fixed tariff package effect’, whereby 
increased profit from termination would be passed on by BT in the form of lower prices for other fixed 
services, such as fixed access, calls or broadband services. The fixed tariff package effect is 
therefore another way to describe the waterbed effect in the fixed sector. 
942 Ofcom, Determination to resolve a dispute between BT and each of Vodafone, T-Mobile, H3G, O2, 
Orange and Everything Everywhere about BT’s termination charges for 0845 and 0870 calls, August 
2010, paragraphs 7.46-7.54 http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-
bulletins/closed-cases/all-closed-cases/761146/Final_Determination.pdf  
943 February 2013 consultation, paragraph 11.43. We considered variations in the waterbed effect at 
the aggregate level when assessing the potential impact on retail prices. Individual fixed CPs may be 
affected differently, which we consider below. 
944 Ofcom, Annual Plan 2013/14, March 2013 http://www.ofcom.org.uk/files/2013/03/annplan1314.pdf  

http://stakeholders.ofcom.org.uk/consultations/price-rises-fixed-contracts/
http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/closed-cases/all-closed-cases/761146/Final_Determination.pdf
http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-bulletins/closed-cases/all-closed-cases/761146/Final_Determination.pdf
http://www.ofcom.org.uk/files/2013/03/annplan1314.pdf
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2013 we published research on nuisance calls945 and we drew consumers’ and 
businesses’ attention to guidance for dealing with these calls946 and a five-point 
plan that we are implementing to tackle the issue.947 

A9.99 We consider that there will be a range of factors that will drive the volume of 
nuisance calls and do not consider that the narrowband market review should be 
used to steer policy outcomes in an area outside SMP regulation, such as nuisance 
calls, where we already have a clear policy approach. 

Stakeholder responses: effects on investment 

A9.100 FCS argued that some smaller CPs are still investing in TDM networks and that 
there is a continuing need to fund this investment to provide diversity in service 
provision.948 

A9.101 [].949 

A9.102 [].950 

A9.103 BT argued that the proposed reduction in FTRs was not due to the current rate 
being above the competitive level, but to the fact that the recommended method of 
calculating the competitive level had changed, so it believed that the dynamic 
efficiency incentives of a glide path still stand. 

A9.104 BT suggested that if each firm had balanced traffic, a one-off reduction to FTRs 
may not compromise dynamic efficiency. However, since the market is not balanced 
between fixed CPs or between fixed and mobile CPs, it believed that even a 
comparatively short glide path would be beneficial.951 

Our analysis: effects on investment 

A9.105 The financial impact of FTRs being set at LRIC is relatively small in absolute terms 
and smaller than the impact of reducing MTRs to LRIC (see below). We do not 
believe that the change should have a material impact on incentives to invest. 
Therefore, we do not believe the estimated impacts would warrant a delay in 
bringing FTRs to LRIC (and wholesale call origination rates to the new LRIC+ 
basis). Moreover, the stronger the waterbed effect, the more the lost wholesale call 
termination revenue will be recouped such that the overall financial effect on fixed 
CPs will be reduced. 

A9.106 Furthermore, as discussed earlier in this section, we have received information from 
[] that suggests investment in new services would be enabled by setting FTRs at 
LRIC without delay. 

                                                 
945 Ofcom, Nuisance calls panel research, May 2013 http://stakeholders.ofcom.org.uk/market-data-
research/other/telecoms-research/nuisance-calls-research/  
946 Ofcom, Guide to tackling nuisance calls and messages, October 2012 
http://consumers.ofcom.org.uk/2012/10/tackling-nuisance-calls-and-messages/  
947 Ofcom, Action plan to tackle nuisance calls, January 2013 
http://consumers.ofcom.org.uk/2013/01/action-plan-to-tackle-nuisance-calls/  
948 FCS response to February 2013 consultation, page 5 
949 [] response to February 2013 consultation, [] 
950 [] response to February 2013 consultation, [] 
951 BT response to February 2013 consultation, paragraphs 11.62-11.65 

http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/nuisance-calls-research/
http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/nuisance-calls-research/
http://consumers.ofcom.org.uk/2012/10/tackling-nuisance-calls-and-messages/
http://consumers.ofcom.org.uk/2013/01/action-plan-to-tackle-nuisance-calls/
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A9.107 BT suggested that it would be wrong to implement an immediate reduction given 
the dynamic efficiency benefits still stand. 952 However, since call termination is part 
of a two-sided market, the typical arguments about improving dynamic efficiency 
through imposing a glide path over a longer period are significantly less important 
than they are in one-sided markets. In the case of MCT, the CC agreed that, “…as 
the profitability of investment decisions would not be affected by, or not greatly 
affected by, the level of termination rates, the length of the glide path should not 
significantly affect investment incentives.”953 We believe these arguments on 
dynamic efficiency also apply to FTRs and none of the responses we received to 
our February 2013 consultation raised sufficient concerns about investment or 
dynamic efficiency that should cause us to delay our decision to set FTRs at LRIC 
from 1 January 2014. 

A9.108 In aggregate, the scale of the change and the sums of money involved in the case 
of MTRs was larger than for FTRs.954 MTRs were to be reduced by approximately 
3.5ppm (in 2008/09 prices) from their levels at the start of the control, which were 
approximately 4.2ppm (in 2008/09 prices), and net revenues received by MCPs (i.e. 
netting off M2M traffic) were expected to be reduced by approximately £600m as a 
result of the move from the prevailing level to LRIC.955 In the case of MCT, we 
estimated this revenue reduction represented around 4% of MCP retail revenues – 
which was an upper-bound given that it assumes no waterbed effect. On a per 
subscriber basis, this was estimated to amount to approximately £8 p.a. or £0.70 
per month (in 2012/13 prices this would be approximately £9.44 p.a).956 

A9.109 In order to be brought in line with LRIC, FTRs have to fall from a level of 0.219ppm 
in the final year of the current charge control to 0.034ppm (in 2012/13 prices). Net 
wholesale call termination revenues for fixed CPs are expected to fall by 
approximately £68m in moving from current FTRs to LRIC.957 Relative to fixed retail 
call and access revenues this would be approximately 0.8% (and compared to all 
fixed telecoms revenues, this would be approximately 0.6%).958 On a per subscriber 
basis this would be approximately £2.04 p.a. per fixed line, assuming that there was 
no waterbed effect and there were no other changes in relevant costs.959 This 
indicates that the scale of the impact on fixed CPs of reducing FTRs from prevailing 
rates to LRIC is smaller than the corresponding impact on MCPs that was caused 
by reducing MTRs to LRIC.  

                                                 
952[]. 
953 2012 CC Determination, paragraph 5.70.   
954 [Foot note deleted]. 
955 Paragraph 10.34.4 and fn 782, 2011 MCT Statement.  
956 Footnote 433, 2011 MCT Statement.    
957 Based on approximately 36.6bn minutes of net termination traffic. See the footnote accompanying 
paragraph 8.31 in Section 8 for details on how this volume of traffic has been estimated. Note that the 
analysis reported in this section relates to the effect in moving from the level of FTRs expected to 
prevail in 2012/13, not the new projected level of FTRs if they were set on a LRIC+ as opposed to a 
LRIC basis which was the focus of Section 8. The difference between the LRIC and LRIC+ rates 
reported in Section 8 is slightly greater than the difference between current FTRs and the LRIC rate 
reported here because the current FTR is below our modelled LRIC+ rate for incoming off-net 
termination. 
958 Based on fixed retail calls and access revenues of £8.5bn (Ofcom quarterly data, Q4 2012) and all 
fixed telecoms revenues of approximately £12.2bn based on Figure 5.22 of the Communications 
Market Report, 2013. 
959 Based on there being 33.1 million fixed lines. Telecoms Market Data Update Q4 2012, Fixed 
telecoms tables, Table 2. http://stakeholders.ofcom.org.uk/market-data-research/market-
data/communications-market-reports/tables/. 

http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/tables/
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/tables/
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A9.110 [].960[].961[]. 

A9.111 []. We recognise that the changes to FTRs may result in CPs seeking to 
renegotiate contracts to allow them to invest in the future. We consider that our 
decision to set new rates from 1 January 2014 will allow CPs to begin this process.   

A9.112 [] also raised concerns about its ability to carry out certain investments. However, 
we do not believe that its investment in [] should be directly relevant to the level 
of FTRs, since investment in these services should be driven by the potential 
revenues and costs in these sectors, rather than the revenues from fixed call 
termination. 

Stakeholder responses: implementation of the 2009 EC Recommendation 

A9.113 BT, Resilient Networks962 and Virgin Media commented that the 2009 EC 
Recommendation had not yet been implemented in several other European 
countries and, where it had been implemented NRAs had generally adopted a glide 
path, rather than a one-off adjustment of FTRs to LRIC.  

A9.114 BT provided an update of Cullen International’s report on the progress across 
Europe of implementing the 2009 EC Recommendation. It stated that only 5 out of 
the 27 member states had set FTRs on the basis of LRIC and each of these had 
adopted a glide path or had allowed a significant period of time to implement the 
changes. BT argued that we should give some weight to these circumstances when 
considering how to implement the 2009 EC Recommendation and said that it 
believed that the original aim of achieving as much consistency as possible in a 
single market would not be undermined by the introduction of its proposed glide 
path (two years).963 

A9.115 Virgin Media argued that we had overstated the importance of the 2009 EC 
Recommendation and that being “late” for the deadline would not be a valid reason 
for not imposing a glide path.964 

A9.116 Virgin Media also argued that, since other European NRAs have tended to set 
FTRs at higher levels than the rates we proposed and since there will be further 
delays in implementing the 2009 EC Recommendation in many European countries, 
it would be sensible to adopt a more cautious approach by adopting a glide path. It 
believed that this would be beneficial, insulating United Kingdom operators from a 
significant disparity in FTRs and allowing us time to monitor the suitability of our 
modelling approach. In particular, it highlighted BEREC’s opinion on the Italian 
notification to the EC, concluding that there may be legitimate reasons to set a glide 
path, due to the circumstances in the Italian market.965 966 

                                                 
960 [] 
961 For instance, see paragraphs 5.22-5.28, Competition Commission, MCT Final Determination of 9 
February 2012, http://www.competition-
commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-
appeals/final_determination.pdf  
962 Resilient Networks response to February 2013 consultation, pages 3-4 
963 BT response to February 2013 consultation, paragraphs 11.66-11.71 
964 Virgin Media response to February 2013 consultation, pages 4-6 
965 BEREC opinion on Phase II investigation: Case IT/2013/1415 Call termination on individual public 
telephone networks provided at a fixed location (market 3) in Italy 
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/1241-berec-opinion-on-

http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://berec.europa.eu/eng/document_register/subject_matter/berec/opinions/1241-berec-opinion-on-phase-ii-investigation-case-it20131415call-termination-on-individual-public-telephone-networks-provided-at-a-fixed-location-market-3-in-italy
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A9.117 Virgin Media967 highlighted our reasoning in the 2009 NCC Statement and argued 
that this provided the essential context to explain our approach to the 2009 EC 
Recommendation. It noted that we had said in the 2009 NCC Consultation that 
continuing to set the NCC on a CCA FAC basis would: “address and meet the 
concerns expressed by the Commission”.968 

A9.118 It also noted that in the 2009 NCC Consultation Ofcom had:  

“also taken into account the aims of the Recommendation, and consider that our 
proposed approach is consistent with those aims, and taking into account the 
current state of the market in the United Kingdom, the most appropriate way to seek 
to achieve those aims during the period proposed in the review”.969 

A9.119 Virgin Media acknowledged that the situation had moved on since the setting of the 
previous NCCs, but it argued that if we properly took account of national 
circumstances in the fixed-line market, as we had done in the previous market 
review, it would be apparent that there are objective reasons for taking a different 
approach to that expressed in our proposals.970 

Our analysis: implementation of the 2009 EC Recommendation 

A9.120 In Section 8 (paragraph 8.19 to 8.24) we have described the recent developments 
among other European NRAs towards implementing the 2009 EC 
Recommendation. While these developments have not been determinative in 
shaping our decision, we consider that they provide no reason to further delay 
implementing our decisions. We also note that the CC considered that the 2009 EC 
Recommendation was a relevant factor that favoured adoption of a shorter glide 
path for MCT.971 

A9.121 With regard to Virgin Media’s reference to the Italian NRA’s (AGCOM) notification to 
the EC and BEREC’s opinion on the notification, we note that AGCOM withdrew its 
original notification to the EC and has since announced new proposals.972 

A9.122 In the 2009 NCC Statement we did not prejudge the approach we would take for the 
new market review period. Our decision in 2009 took a number of factors into 
account. We recognised the implications of the 2009 EC Recommendation, but 
considered that at the time it was not appropriate to move to LRIC for FTRs 
because: 

• it would require us to re-consult; 

                                                                                                                                                     
phase-ii-investigation-case-it20131415call-termination-on-individual-public-telephone-networks-
provided-at-a-fixed-location-market-3-in-italy  
966 Virgin Media response to February 2013 consultation, pages 6-7 
967 Virgin Media response to February 2013 consultation, pages 5-6 
968 Ofcom, Review of BT network charge controls, 19 March 2009, paragraph 4.190 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/summary/reviewbtncc.pdf 
969 Ofcom, Review of BT network charge controls, 19 March 2009, paragraph 4.190 
970 Virgin Media response to February 2013 consultation, pages 6-8 
971 2012 CC Determination, paragraph 5.74 
972 Cullen International, WE Telecom Update April 2013, http://www.cullen-
international.com/report/7665/c126758# and Cullen International, WE Telecom Update May 2013, 
http://www.cullen-international.com/report/7737/c130119#_AGCOM’s_revised_proposal. Also see 
Section 8, paragraphs 8.19-8.24 for a further discussion of other NRAs’ experience with implementing 
the 2009 EC Recommendation. 

http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/summary/reviewbtncc.pdf
http://www.cullen-international.com/report/7665/c126758
http://www.cullen-international.com/report/7665/c126758
http://www.cullen-international.com/report/7737/c130119#_AGCOM's_revised_proposal
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• the implementation date for LRIC (31 December 2012) was close to the end of 
the review period (i.e. fell in the final year of the control, 2012/13); and  

• regulated FTRs were at the time the lowest in Europe.  

A9.123 We signalled that we would engage on the question of the future regulation of 
termination rates through the wholesale mobile call termination review.973 In April 
2010, we consulted on our proposals for LRIC-based MTRs and confirmed this in 
our 2011 MCT Statement, subsequently upheld in the 2012 CC Determination and 
CAT ruling in 2012.974 

Stakeholder responses: ‘reasonable expectations’ and regulatory certainty 

A9.124 A number of stakeholders argued that there was a precedent for adopting a gradual 
glide path in charge controls and that our proposals were an unexpected and 
unreasonable departure from this precedent. 

A9.125 BT argued that a one-off reduction to FTRs would not be consistent with our 
regulatory policy and established practice. It believed that there was a precedent for 
setting a glide path when amending charge controls, both for one-way access 
markets and for two-way access markets. 

A9.126 BT suggested that we had on many occasions favoured the use of glide paths, 
rather than one-off adjustments, as this would approximate more closely to the 
workings of a competitive market and provide incentives to enhance dynamic 
efficiency. 

A9.127 BT argued that a one-off adjustment was not appropriate in this case since it 
believed: 

• there are no allocative efficiency reasons to bring charges into line with costs 
immediately, rather than over a glide path; 

• FTRs are currently regulated and are not high relative to costs; and 

• FTRs are not at a level which could have a distorting effect on the market.975 

A9.128 BT suggested that we had disregarded the principle of regulatory certainty. It 
believed that stakeholders would have reasonably expected that FTR reductions 
would be implemented through a glide path, since: 

• we originally planned a four-year glide path for MTRs, extending beyond the 2009 
EC Recommendation deadline; 

• the essential circumstances warranting a deviation from a glide path are not met; 
and 

                                                 
973 2009 NCC Statement, paragraphs 4.94-4.105 
974 The CC Determination, February 2012, is available at http://www.competition-
commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-
appeals/final_determination.pdf and the CAT Judgement, May 2012, is available at: 
http://www.catribunal.org.uk/238-7586/Judgment.html  
975 BT response to February 2013 consultation, paragraphs 11.48-11.61 

http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.competition-commission.org.uk/assets/competitioncommission/docs/appeals/telecommunications-price-control-appeals/final_determination.pdf
http://www.catribunal.org.uk/238-7586/Judgment.html
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• our 2009 NCC Statement occurred four months after the 2009 EC 
Recommendation was adopted, yet it allowed for common cost recovery in 
FTRs.976 

A9.129 BT provided additional material from DotEcon, clarifying certain points which it 
made in the report BT submitted as part of its response to our May 2012 CFI. 
DotEcon stated that its report did not rule out the possibility of a one-off adjustment, 
contrary to the interpretation in our February 2013 consultation. It clarified that its 
analysis indicated that a one-off adjustment (without a subsequent glide path) would 
never be optimal if there are adjustment costs. It stated that a one-off adjustment 
may be justified, depending on the nature of the costs and benefits, but the optimal 
price path should still involve a smooth adjustment to the target price once already 
sufficiently close to that target.977 

A9.130 In the view of FCS, the proposals were not clearly signalled in earlier consultations 
(e.g. the 2012 Call for Inputs), which meant that many (especially smaller) CPs had 
been unable to make preparations to adapt their business models to the new 
regime. It argued that our proposals would not allow CPs sufficient time to plan for 
the change and the impact could result in unnecessary distress and possible 
business failures for some CPs.978 

A9.131 Magrathea and Teleappliant did not accept any suggestion that the proposed 
changes to FTRs had been “trailed” and that CPs should have been expecting 
them. They noted that the February 2013 consultation was the first time that specific 
dates and numbers had been proposed and believed that most CPs would not have 
anticipated the scale and speed of the proposed changes. They argued that 
operators should not be penalised for Ofcom’s delay in implementing the 2009 EC 
Recommendation. 

A9.132 Colt cited a number of instances in which we had stated our preference for adopting 
glide paths rather than one-off adjustments and had explained the benefits of using 
glide paths.979 

A9.133 TSL980 and []981 suggested that CPs which operated on a similar scale to them 
were not so well informed about changes in regulation, such as the 2009 EC 
Recommendation, and were surprised that we had proposed to implement 
reductions to FTRs so quickly. 

A9.134 [] expressed its general preference for glide paths and contrasted the glide path 
that was set for reducing MTRs with what it saw as the “cliff” in FTRs facing fixed 
network operators. It believed that this raised questions about technology neutrality. 
Nonetheless, [] argued in favour of the proposals in the February 2013 
consultation. It highlighted the length of time that had elapsed since the 2009 EC 

                                                 
976 BT response to February 2013 consultation, paragraphs 11.12-11.13 
977 BT response to February 2013 consultation, ‘Response to Ofcom critique of the DotEcon 
submission’, pages 94-95 
978 FCS response to February 2013 consultation, page 5 
979 NCC Determination, 15 September 2009, paragraph 4.107; WLR LLU consultation Draft 
Statement, February 2012, paragraph 3.104; and BCMR Statement, February 2013, paragraphs 
18.100-18.103.  Colt response to February 2013 consultation, Section 3 
980 TSL response to February 2013 consultation, page 2 
981 [] response to February 2013 consultation 
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Recommendation and the CAT and CC decisions relating to the Recommendation, 
which received widespread media coverage.982 

Our analysis: ‘reasonable expectations’ and regulatory certainty 

A9.135 We do not consider that we have given CPs a false impression that we would adopt 
a lengthy period to adjust FTRs to LRIC, or that we would be breaking with 
precedent by implementing a relatively quick adjustment. 

A9.136 It is true that the CC did not agree with BT’s appeal for an immediate reduction in 
MTRs (in that case from the prevailing level of MTRs down to LRIC+ as an 
additional step on the transition to LRIC for MTRs). The CC found that while there 
was a good case for reaching LRIC sooner, MCPs may have had difficulties in 
adjusting prices in the first year of the charge control, particularly because they 
would not reasonably have anticipated a one-off starting adjustment, given our 
usual practice of adopting glide paths and given the arguments put forward in the 
MCT consultation process.983 The CC also considered that BT had not provided any 
valid additional reason in favour of a one-off adjustment to lower MTRs in the first 
year.984 

A9.137 With regard to the points made by DotEcon in BT’s response to our February 2013 
consultation, we believe that there will typically be some degree of adjustment costs 
when prices are changed. Therefore, in practice it would appear that its analysis 
would typically rule out the prospect of ever making changes to regulated charges 
on anything other than a glide path. We do not agree with this conclusion for the 
following reasons: 

• We have previously set out the circumstances in which we might consider 
departing from a glide path in our consultation (and then statement) on LLU and 
WLR charge controls effective from April 2012.985 It was precisely these factors 
which BT cited in its appeal of Ofcom’s 2011 MCT Statement – where BT 
claimed that these three factors were mirrored in the MTR case.986  

• While the CC did not support a one-off reduction in the case of MTRs (a point 
which BT’s response recognises), this reflected the fact that many of the 
considerations where the CC had found in BT’s favour for a shorter glide path 
overlapped with consideration of whether there should also be a one-off 

                                                 
982 [] response to February 2013 consultation, pages 21-22 
983 The CC noted that we had stated we have a ‘strong preference for glide paths, rather than [one-off] 
adjustments, to align charges to costs’ and that this would have given MCPs a reasonable 
expectation of a glide path and no one-off adjustment. In this context the CC said that the failure of 
any party to propose a one-off adjustment during the consultation process strengthened that 
expectation. See paragraph 5.96 of the 2012 Determination. 
984 2012 CC Determination, paragraphs 5.103-5.104.   
985 Charge control review for LLU and WLR services, Consultation, 31 March 2011, paragraph 3.90-
3.98, and Charge control review for LLU and WLR services, Statement, 7 March 2012, paragraph 
3.103-3.128. At paragraph 3.96 of the consultation we stated: “In the context of the LLU and WLR 
charge controls, it is useful to understand the circumstances under which we might consider one-off 
reductions. This might include, for example, scenarios where: There are strong allocative efficiency 
arguments for bringing prices into line with cost sooner […]. The previous charges were unregulated 
or are not subject to charge control and where [BT’s] charges are high relative to costs. There is a 
need to align the charges for corresponding ancillary services […] and […] where the charges for […] 
variants are materially out of line and this may have a distorting effect on the market.” 
986 See paragraphs 5.83 to 5.87 of the 2012 CC Determination.   
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adjustment. The CC also noted some of the difficulties that MCPs might face in 
adjusting retail prices in a shorter period.987 

A9.138 A number of smaller CPs claim that they have not been well informed of our 
proposals to set FTRs at LRIC. We recognise that smaller CPs are unlikely to be 
able to devote the same level of resources as larger CPs to tracking regulatory 
developments (e.g. smaller CPs are unlikely to have specialised regulatory 
departments). However, we think it unlikely that CPs will have been unaware of the 
relevant recommendations, consultations and decisions relating to the regulation of 
FTRs or MTRs (or insulated from the knowledge of paying lower MTRs as a result 
of MTRs being set at LRIC).  

Stakeholder responses: other arguments 

A9.139 BT made some additional comments in relation to our proposed effective date.  

• It considered that setting FTRs at LRIC on 1 October 2013 (and only six weeks 
after the planned publication of the statement) may be possible, but would be 
tight, due to the number of Access Charge Change Notices (ACCNs) that need 
to be produced and Carrier Price List (CPL) section documents to be revised. 

•  BT was also concerned about the speed with which other CPs would implement 
new rates (highlighting delays and lack of cooperation from other CPs in 
implementing changes in the past). It therefore suggested that a six-month 
implementation period would be required unless we took responsibility for 
ensuring that other CPs implement new rates promptly.988  

• BT argued that the NCC has always been intended to align prices that would 
operate for a year from 1 April and the next set of price changes would be 
expected to occur at 1 April 2014, not on the first day of any new charge control. 
It claimed that, by introducing a new price cap effective from 1 October, we 
would be depriving it of revenue it would have expected to achieve for the 
period 1 October 2013 to 31 March 2014 and recovering its efficiently incurred 
costs as defined by the control. It explained that this was due to the fact that it 
was not recovering its costs at the end of the previous charge control, so price 
increases were necessary. It stated that it has continued to under recover its 
costs for the entire period of the charge control set in 2009 and would have 
returned to parity only by the end of the final financial year on 1 April 2014. It 
argued that we should continue with the established precedent of introducing 
changes effective from 1 April.989 

A9.140 TalkTalk raised concerns that a six-week period would be too short to agree 
implementation of APCCs based on the LRIC of an NGN. TalkTalk suggested that, 
if we maintained the six-week period, it would expect BT to engage in negotiations 
on an expedited basis in order to ensure that any dispute could be referred to us 
prior to 1 October 2013.990 

                                                 
987 See paragraph 5.96-5.104 of the 2012 CC Determination.   
988 BT response to February 2013 consultation, paragraphs 11.77-11.79 
989 BT response to February 2013 consultation, paragraphs 11.72-11.76 
990 TalkTalk response to February 2013 consultation, Question 11.2 
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Our analysis: other arguments 

A9.141 We acknowledge BT’s view regarding the time needed to produce ACCNs and 
make changes to the carrier price list as a result of implementing price changes 
from setting FTRs at LRIC. This specific concern has been addressed by our 
decision to set the new FTRs and wholesale call origination rates from 1 January 
2014.  

A9.142 We do not accept BT’s argument that introducing a new cap from 1 October 2013 
would have deprived it from recovering its efficiently incurred costs. The final year of 
the current price control runs from 1 October 2012 to 30 September 2013. Ignoring 
issues such as carry-forward provisions, BT is free to set prices so that it does not 
exceed the projected efficient costs for each charge control year. Any decision to 
change prices only on 1 April is of BT’s choosing, not a regulatory constraint. 
Moreover, the current NCC is based on forecast costs which are converted to 
coincide with the charge control year, not with financial years. For the same 
reasons we would also reject BT’s argument if it was applied to our decision to set 
new rates effective from 1 January 2014. 

A9.143 In respect of APCCs we do not accept that the effective date by which FTRs are 
reduced to LRIC should be determined by how long it might take CPs to agree any 
new rates for APCCs (or challenge such rates set by other CPs) in light of the 
requirements of the separate regulation governing the setting of such charges 
(GC18). As explained in Section 8 APCCs are not part of termination market 
services and are subject to different regulation.  

Stakeholder responses: wholesale call origination 

A9.144 We did not receive specific objections to the changes in wholesale call origination 
rates being linked to the changes in FTRs.  

A9.145 However, Vodafone991 and Virgin Media992 noted that our proposals meant that 
wholesale call origination rates would rise in 2013/14 and then fall over the next two 
years to a final value below the starting point. Both respondents favoured a 
smoother profile of charges with Vodafone indicating that a smoother profile would 
mitigate its concerns about the impact of our proposals to increase wholesale call 
origination in the NTS sector. 

A9.146 Virgin Media also suggested a specific alternative, whereby linked to having a three 
year glide path until FTRs were set at LRIC, wholesale call origination rates would 
be held flat for the first two years, during which time the relevant common costs 
would be retained within the wholesale call termination rate, and then fall to the 
cost-based rate in the final year.993 

Our analysis: wholesale call origination 

A9.147 As proposed in our February 2013 consultation, we have concluded that the 
effective date for the new wholesale call origination rates should be linked to that for 
FTRs being set at LRIC. Therefore, an adjustment is made to wholesale call 
origination rates to reflect the new LRIC+ rates at the point that FTRs are set at 
LRIC. This will be from 1 January 2014. 

                                                 
991 Vodafone response to February 2013 consultation, pages 49-50 
992 Virgin Media response to February 2013 consultation, Annex 3, pages 30-35 
993 Virgin Media response to February 2013 consultation, Annex 3, pages 30-35 
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A9.148 We do not consider that it is appropriate to smooth the profile for wholesale call 
origination rates. Smoothing wholesale call origination rates would mean that 
charges would be out of line with efficient costs by the end of the control period 
which is a situation we wish to avoid.   
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Annex 10 

10 Guidance on the setting of fair and 
reasonable fixed termination rates 
Introduction 

A10.1 In this section, we set out our guidance on fair and reasonable charges for the 
termination of calls to fixed geographic numbers994 in the United Kingdom for the 
period starting on 1 October 2013.  

A10.2 This guidance substantially mirrors the guidance issued in our April 2011 Statement 
Fair and reasonable charges for fixed geographic call termination (2011 F&R 
Guidance).995  

A10.3 Where necessary, we have revised the 2011 F&R Guidance to reflect the decisions 
in this statement. This is the case, notably, in respect of the application of this 
guidance to KCOM (as discussed further in Sections 6 and 8) and in respect of 
conversion costs between networks with different technical standards (as explained 
further in Annex 5). 

Scope of guidance  

A10.4 This guidance concerns SMP Condition 1 as set out in Schedule 3 of Annex 1 
which requires, among other things, that communications providers’ (CPs’) charges 
for wholesale call termination services (hereafter referred to as fixed termination 
rates (FTRs)) in the United Kingdom (including the Hull area) should be fair and 
reasonable. This guidance therefore applies to all CPs subject to that condition.  

A10.5 This guidance applies only to FTRs for wholesale fixed geographic call termination 
as defined in the Narrowband Market Review. It does not apply to charges for other 
services that a fixed network may perform in switching and conveying calls from 
other networks to its customers. Ofcom considers that charges for services which 
fall outside markets subject to SMP regulation are matters for commercial 
negotiation between CPs.  

Reciprocal charging as a continued basis for fair and reasonable 
charges  

A10.6 Ofcom considers that, in principle, reciprocal charging, whereby the FTRs for 
wholesale call termination on other CPs’ networks are based on the rates paid to 
BT for wholesale call termination on BT’s network (as capped by the charge control 

                                                 
994 A geographic telephone number is one where part of its digit structure contains a Geographic Area 
Code (identifies a particular geographic area) that is used for routing calls to the physical location of 
the network termination point of the subscriber to whom the telephone number has been assigned, or 
where the network termination point does not relate to the Geographic Area Code but where the 
tariffing remains consistent with that Geographic Area Code. It starts with either ‘01’ or ‘02’. The 
National Telephone Numbering Plan, 19 December 2011. 
http://stakeholders.ofcom.org.uk/binaries/telecoms/numbering/numplan201210.pdf  
995 Fair and reasonable charges for fixed geographic call termination, 27th April 2011. 
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-
statement.pdf  

http://stakeholders.ofcom.org.uk/binaries/telecoms/numbering/numplan201210.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/778516/statement/fair-reasonable-statement.pdf
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imposed on BT), remains a fair and reasonable basis, consistent with SMP 
Condition 1 as set out in Schedule 3 of Annex 1, for all operators of fixed networks 
to set their FTRs in the United Kingdom.  

Presumption that FTRs which are no higher than the Benchmark 
FTR are fair and reasonable  

A10.7 FTRs for wholesale call termination are presumed to be fair and reasonable where 
the 24 hour average FTR is no higher than the charge control rate as applied to BT 
(hereafter the “Benchmark FTR”), as set out in this ‘Review of the fixed narrowband 
services markets’ statement. Ofcom’s rebuttable presumption is that 24 hour 
average FTRs that are higher than the Benchmark FTR are unlikely to be fair and 
reasonable. 

A10.8 Each CP subject to this guidance has flexibility over its time-of-day profile996, as we 
do not discount that different CPs may have different profiles which could still be 
considered fair and reasonable (for example, if justified based on differences in 
traffic profiles). Therefore, where a CP sets a higher rate than other CPs in a 
particular time period, we would expect that CP to be able to demonstrate that its 24 
hour average FTR across all of its traffic did not exceed the Benchmark FTR in 
order to be presumed fair and reasonable.  

Framework for the assessment of exceptions (the “three-stage 
test”)  

A10.9 Any disputes pursuant to sections 185 to 191 of the Communications Act 2003 (“the 
Act”) regarding FTRs above the Benchmark FTR will be resolved on the relevant 
facts.  

A10.10 However, Ofcom considers that FTRs above the Benchmark FTR for the period to 
30 September 2016, are only likely to be consistent with SMP Condition 1 as set out 
in Schedule 3 of Annex 1 where a CP is able to demonstrate that:  

a) charging an FTR equal to the Benchmark FTR would deny it recovery of its actual 
costs of providing wholesale call termination;   

b) its actual costs of providing wholesale call termination are efficiently incurred; and  

c) charging a higher FTR than the Benchmark FTR would generate demonstrable 
consumer benefit. Such benefits might include lower overall end-to-end call costs 
(not just in particular cases but in general for calls to the CP’s network) or other 
benefits to calling parties related, for example, to the quality of the service 
provided.  

Application  

A10.11 This guidance applies to all CPs subject to Condition 1 as set out in Schedule 3 of 
Annex 1 as of 1 October 2013.  

                                                 
996 Whereby a CP charges different rates at different times of the day or week (e.g. daytime, evening 
and weekend). 
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Different network technologies and conversion costs 

A10.12 This guidance applies irrespective of the technology used by the network providing 
termination of calls to geographic numbers, i.e. whether internet protocol (IP) or 
variants thereof (as used by next generation networks (NGN)) or time division 
multiplexing (TDM), as used by incumbent CPs and earlier entrants. That is, FTRs 
charged by such networks will be presumed fair and reasonable if they are no 
higher than the Benchmark FTR. Claims for objectively justifiable higher FTRs 
would need to consider the cumulative three-stage test set out above. 

A10.13 Competition between CPs using NGNs and CPs using TDM networks is likely to 
continue for some time. Therefore, costs of conversion between different technical 
standards will continue to be incurred for calls between certain CPs for some time.  

A10.14 We do not consider that conversion is an activity or service that falls within the 
wholesale call termination market. Therefore, the cost stack which underpins the 
Benchmark FTR does not include such costs of conversion which should be agreed 
between CPs where appropriate (possible arrangements for conversion are 
discussed further in Annex 5). 
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Annex 11 

11 Sources of evidence 
Introduction 

A11.1 We have noted throughout this statement the evidence we have relied upon in 
relation to our findings and how we have relied upon that evidence. This Annex lists 
the main sources of evidence used. We also list all respondents to our consultations 
and to our formal information requests.  

A11.2 While the Annex lists the main evidence we have relied upon, the list is for 
convenience only and is not intended to be exhaustive. 

List of respondents to the May 2012 call for inputs 

A11.3 On 17 May 2012 we published a call for inputs (‘May 2012 CFI’) setting out our 
proposed approach to this market review and seeking stakeholder input.997 

A11.4 Twelve stakeholders provided written responses to the May 2012 CFI: 

• []; 

• British Telecommunications plc; 

• Cable and Wireless Worldwide plc; 

• Everything Everywhere Limited; 

• The Federation of Communication Services (FCS); 

• Hutchison 3G UK Limited; 

• Internet Telephony Services Providers’ Association (ITSPA); 

• KCOM Group plc; 

• TalkTalk Telecom Group plc; 

• United Kingdom Competitive Telecommunications Association (UKCTA); 

• Verizon UK Limited; and 

• Virgin Media Limited 

A11.5 We have published the non-confidential versions of the responses from all the 
stakeholders listed above. These can be found on our website.998 

                                                 
997 http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-call/  
998 http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-
call/?showResponses=true&pageNum=1#responses  

http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-call/
http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-call/?showResponses=true&pageNum=1#responses
http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review-call/?showResponses=true&pageNum=1#responses
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List of respondents to the charge control consultation 

A11.6 On 28 September 2012, we published a consultation on the possible approaches to 
cost modelling for the Network Charge Control setting out our proposed approach to 
cost modelling and seeking stakeholder input.999 

A11.7 Ten stakeholders provided written responses to the consultation: 

• British Telecommunications plc; 

• British Sky Broadcasting Limited; 

• Cable and Wireless Worldwide plc; 

• Everything Everywhere Limited; 

• Hutchison 3G UK Limited; 

• Internet Telephony Services Providers’ Association (ITSPA); 

• TalkTalk Telecom Group plc; 

• Verizon UK Limited;  

• Virgin Media Limited; and 

• Vodafone Group plc. 

A11.8 We have published the non-confidential versions of the responses from all the 
stakeholders listed above. These can be found on our website.1000 

List of respondents to the February 2013 consultation 

A11.9 On 5 February 2013, we published a consultation setting out our proposed 
approach on markets, market power determinations and remedies.1001 

A11.10 Thirty-five stakeholders provided written responses to the consultation. Twenty-
seven respondents submitted non-confidential responses: 

• 24 Seven Communications Limited; 

• 4D Interactive Ltd; 

• Alternative Networks plc; 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Citrus Telecommunications Ltd; 
                                                 
999 http://stakeholders.ofcom.org.uk/binaries/consultations/narrow-band-market-
review/summary/condoc.pdf 
1000 http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review/?showResponses=true  
1001 http://stakeholders.ofcom.org.uk/consultations/nmr-13/  

http://stakeholders.ofcom.org.uk/binaries/consultations/narrow-band-market-review/summary/condoc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrow-band-market-review/summary/condoc.pdf
http://stakeholders.ofcom.org.uk/consultations/narrowband-market-review/?showResponses=true
http://stakeholders.ofcom.org.uk/consultations/nmr-13/
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• COLT; 

• Everything Everywhere (EE); 

• Federation of Communications Services (FCS); 

• Internet Telephony Services Providers Association (ITSPA); 

• KCOM Group plc; 

• Lanonyx Telecom Ltd; 

• Lexgreen services Ltd; 

• Localphone Limited; 

• Magrathea; 

• NICC UK Interoperability Standards; 

• Resilient Networks Limited; 

• SEE plc; 

• Simwood eSMS Limited; 

• Talk Talk Group; 

• Teleappliant Ltd; 

• Telephony Services Limited (TSL); 

• Three; 

• UK Competitive Telecommunications Association (UKCTA); 

• Verizon Enterprise Solutions; 

• Virgin Media; and 

• Vodafone. 

• Eight respondents submitted confidential responses: 

• []. 

A11.11 We have published the non-confidential versions of the responses from all the 
stakeholders listed above. These can be found on our website.1002 

                                                 
1002 http://stakeholders.ofcom.org.uk/consultations/nmr-13/?showResponses=true 
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Information-gathering using statutory powers (s135) 

A11.12 During this market review, we have issued a series of notices under section 135 of 
the Act requiring various CPs to provide specified information as set out in the 
notice. These information requests are listed below: 

A11.13 Information request of 11 June 2012 regarding the provision of data necessary to 
conduct network cost modelling. Request addressed to and response received 
from: 

• British Telecommunications plc. 

A11.14 Information request of 16 July 2012 regarding interconnection and traffic volumes. 
Request addressed to and responses received from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Colt Technology Services; 

• Cable and Wireless Worldwide plc; 

• Gamma Telecoms Holdings Limited; 

• KCOM Group plc; 

• TalkTalk Telecom Group plc; 

• Verizon UK Limited; and 

• Virgin Media Limited. 

A11.15 Information request of 20 July 2012 to identify fixed communications providers 
(FCPs) which hold geographic number ranges for our analysis of wholesale call 
termination. 

• The information request was sent to all companies registered as holding a 
number range as published by Ofcom: 
http://www.ofcom.org.uk/static/numbering/index.htm#geog1 

• The information request received 155 responses. 

• This information was used to identify those with SMP in wholesale call 
termination. They include those who did not respond to the information request 
which have, by default, been included. The full list can be found in Annex 1.  

A11.16 Information request of 1 August 2012 regarding the provision of data necessary to 
conduct network cost modelling. Request addressed to and responses received 
from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

http://www.ofcom.org.uk/static/numbering/index.htm#geog1
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• Cable and Wireless Worldwide plc; 

• Gamma Telecoms Holdings Limited; 

• TalkTalk Telecom Group plc; and 

• Virgin Media Limited. 

A11.17 Information request of 24 October 2012 regarding wholesale call origination, 
wholesale call termination and interconnection in addition to data necessary to 
conduct network cost modelling. Request addressed to and responses received 
from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Cable and Wireless Worldwide plc; 

• Everything Everywhere Limited; 

• Gamma Telecoms Holdings Limited; 

• Hutchison 3G UK Limited; 

• KCOM Group plc; 

• TalkTalk Telecom Group plc; 

• Telefonica O2 UK Limited; and 

• Virgin Media Limited. 

A11.18 Information request of 10 January 2013 regarding the provision of data necessary 
to conduct network cost modelling. Request addressed to and response received 
from: 

• British Telecommunications plc. 

A11.19 Information request of 8 March to 11 March 2013 regarding narrowband call traffic 
volumes. Request addressed to and response received from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Cable and Wireless Worldwide plc; 

• Gamma Telecoms Holdings Limited; 

• KCOM Group plc; 

• TalkTalk Telecom Group plc; and 

• Virgin Media Limited. 
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A11.20 Information request of 7 March 2013 regarding exchange line volume forecasts to 
inform network cost modelling. Request addressed to and response received from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Cable and Wireless Worldwide plc; 

• Everything Everywhere Limited; 

• Gamma Telecoms Holdings Limited; 

• KCOM Group plc; 

• Post Office Ltd; 

• TalkTalk Telecom Group plc; 

• Telefonica O2 UK Limited; and 

• Virgin Media Limited. 

A11.21 Information request of 3 April 2013 concerning the provision of data necessary to 
conduct network cost modelling. Request addressed to and response received 
from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Gamma Telecoms Holdings Limited; 

• TalkTalk Telecom Group plc; 

• Virgin Media Limited; and 

• Vodafone Group plc. 

A11.22 Information request of 7 May 2013 regarding update on information previously 
requested on narrowband calls traffic.  Request addressed to and response 
received from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Gamma Telecoms Holdings Limited; 

• TalkTalk Telecom Group plc; 

• Virgin Media Limited; and 

• Vodafone Group plc. 
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A11.23 Information requests sent between 9 May and 16 May 2013 concerning the 
provision of data necessary to conduct network cost modelling. Request addressed 
to and response received from: 

• British Sky Broadcasting Limited; 

• British Telecommunications plc; 

• Gamma Telecoms Holdings Limited; 

• TalkTalk Telecom Group plc; 

• Virgin Media Limited; and 

• Vodafone Group plc. 

A11.24 Information request of 31 May 2013 regarding data on the financial impact of our 
network charge control proposals. Request addressed to and response received 
from: 

• KCOM Group plc. 

A11.25 Information request of 18 June 2013 concerning the provision of data necessary to 
conduct network cost modelling. Request addressed to and response received 
from: 

• British Telecommunications plc. 

Ofcom documents 

A11.26 Review of the charge control on calls to mobiles (Oftel) – 26 September 2001 
http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm0901.pdf 

A11.27 The regulatory financial reporting obligations on BT and Kingston Communications 
(statement) – 22 July 2004 
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finan
ce_report.pdf 

A11.28 Addressing the local call disadvantage (statement) – 30 July 2004 
http://stakeholders.ofcom.org.uk/binaries/consultations/cps_option/statement/cps_st
mnt.pdf  

A11.29 Review of the Universal Service Obligation (statement) – 30 June 2005 
http://stakeholders.ofcom.org.uk/binaries/consultations/uso/statement/statementrevi
ew.pdf 

A11.30 Better policy making – 21 July 2005 
http://stakeholders.ofcom.org.uk/binaries/consultations/better-policy-
making/Better_Policy_Making.pdf 

A11.31 Ofcom’s approach to risk in the assessment of the cost of capital (statement) – 18 
August 2005 
http://stakeholders.ofcom.org.uk/binaries/consultations/cost_capital2/statement/final
.pdf  

http://www.ofcom.org.uk/static/archive/oftel/publications/mobile/ctm0901.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/fin_reporting/statement/finance_report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/cps_option/statement/cps_stmnt.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/cps_option/statement/cps_stmnt.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/uso/statement/statementreview.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/uso/statement/statementreview.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/better-policy-making/Better_Policy_Making.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/better-policy-making/Better_Policy_Making.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/cost_capital2/statement/final.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/cost_capital2/statement/final.pdf
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A11.32 Review of BT’s network charge controls (statement) – 18 August 2005 
http://stakeholders.ofcom.org.uk/binaries/consultations/charge/statement/statement
_ncc.pdf 

A11.33 End-to-end connectivity (statement) – 13 September 2006 
http://stakeholders.ofcom.org.uk/binaries/consultations/end_to_end/statement/state
ment.pdf 

A11.34 Mobile call termination (statement) – 27 March 2007 
http://stakeholders.ofcom.org.uk/binaries/consultations/mobile_call_term/statement/
statement.pdf 

A11.35 Changes to BT’s regulatory financial reporting and audit requirements – 30 May 
2007 
http://stakeholders.ofcom.org.uk/binaries/consultations/obligations/statement/statem
ent.pdf  

A11.36 Complaint from Thus Plc and Gamma Telecoms Limited against BT about alleged 
margin squeeze in wholesale call pricing – 1 August 2008  
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-
cases/all-closed-cases/cw_988/  

A11.37 Review of BT network charge controls (consultation) – 19 March 2009 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/summary/revi
ewbtncc.pdf 

A11.38 Review of the fixed narrowband services wholesale markets (consultation) – 19 
March 2009 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_wholesale/summary/
fnwm.pdf 

A11.39 Fixed narrowband retail services markets (statement) – 15 September 2009 
http://stakeholders.ofcom.org.uk/binaries/consultations/retail_markets/statement/sta
tement.pdf 

A11.40 Review of BT’s network charge controls (statement) – 15 September 2009 
http://stakeholders.ofcom.org.uk/binaries/consultations/review_bt_ncc/statement/nc
cstatement.pdf 

A11.41 Review of the fixed narrowband services wholesale markets (statement and 
consultation) – 15 September 2009 
http://stakeholders.ofcom.org.uk/binaries/consultations//wnmr_statement_consultati
on/summary/main.pdf 

A11.42 Next Generation Networks (statement) – 28 January 2010 
http://stakeholders.ofcom.org.uk/binaries/consultations/ngndevelopments/statement
/ngn_statement.pdf   

A11.43 Review of the Fixed Narrowband Services Wholesale Markets (statement) – 5 
February 2010 
http://stakeholders.ofcom.org.uk/binaries/consultations/wnmr_statement_consultatio
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A11.44 Wholesale mobile voice call termination (Volume 2 – consultation) – 1 April 2010, 
http://stakeholders.ofcom.org.uk/binaries/consultations/wmctr/summary/wmvct_con
sultation.pdf 
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http://stakeholders.ofcom.org.uk/binaries/consultations/retail-bundling-in-
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market-review-call/summary/condoc.pdf 
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A11.61 Consolidated version of General Conditions – as at 22 November 2012 
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A11.62 The National Telephone Numbering Plan – 20 December 2012 
http://stakeholders.ofcom.org.uk/binaries/telecoms/numbering/numbering-
plan201212.pdf  

A11.63 Changes to BT and KCOM’s regulatory and financial reporting 2012/13 update – 23 
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UK Limited v Office of Communications (case 1182/3/3/11), Vodafone Limited v 
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s-price-control-appeals/final_determination.pdf 
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Hutchison 3G UK Limited v Office of Communications (case 1182/3/3/11), 
Vodafone Limited v Office of Communications (case 1183/3/3/11) and Telefonica 
UK Limited ([2012] CAT 11). Mobile call termination rates – judgment of the CAT of 
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Wholesale broadband access charge control – judgment of the CAT of 22 June 
2012 http://www.catribunal.org.uk/237-7278/1187-3-3-11-British-
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electronic communications sector susceptible to ex ante regulation (2003/311/EC) – 
11 February 2003 http://eur-
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the electronic communications sector susceptible to ex ante regulation in 
accordance with Directive 2002.21.EC of the European Parliament and of the 
Council on a common regulatory framework for electronic communications and 
services – 13 November 2007 
http://ec.europa.eu/information_society/policy/ecomm/doc/library/proposals/sec200
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http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2009/sec_2009_060
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pdf/final_statements_2012.pdf 

http://stakeholders.ofcom.org.uk/binaries/research/cmr/cmr12/CMR_UK_2012.pdf
http://stakeholders.ofcom.org.uk/binaries/research/statistics/2012apr/Ofcom_Technology_Tracker_Wa1.pdf
http://stakeholders.ofcom.org.uk/binaries/research/statistics/2012apr/Ofcom_Technology_Tracker_Wa1.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-report.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/nmr-2013/annexes/JR-report.pdf
http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/communication-choices/
http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/communication-choices/
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/cmr13/
http://stakeholders.ofcom.org.uk/market-data-research/market-data/communications-market-reports/cmr13/
http://www.endersanalysis.com/content/publication/uk-broadband-and-telephony-trends-june-2010
http://www.endersanalysis.com/content/publication/uk-broadband-and-telephony-trends-june-2010
http://stakeholders.ofcom.org.uk/binaries/consultations/simplifying-non-geo-numbers/annexes/flow-funds.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/simplifying-non-geo-numbers/annexes/flow-funds.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/narrowband-market-review-call/annexes/analysys_mason.pdf
http://www.cullen-international.com/report/7180/t7464#Table_13
http://www.telecompaper.com/news/bt-3-uk-start-terminate-the-rate-campaign
http://www.btlife.bt.com/btcustomers/we%E2%80%99re-cutting-the-cost-of-calling-mobiles-by-up-to-24/
http://www.btlife.bt.com/btcustomers/we%E2%80%99re-cutting-the-cost-of-calling-mobiles-by-up-to-24/
http://www.kcomplc.com/docs/regulatory-pdf/final_statements_2012.pdf
http://www.kcomplc.com/docs/regulatory-pdf/final_statements_2012.pdf
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A11.103 ComReg, Mobile and Fixed Voice Call Termination Rates in Ireland – 21 November 
2012 http://www.comreg.ie/_fileupload/publications/ComReg12125.pdf 

A11.104 BT, Regulatory financial statements – 2012 
http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/201
2/RFS_2012.pdf 

A11.105 BT, WLR pricing – 2012 
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do
?data=vZC%2BGHIiu80GtUKWLu%2BtzAfqMZEuYNVwUnHGezzgOd1UNeIS4Wk
JBRh6z%2FRUAIt8maxtgrEro1A7%0Aw5V8nzAZpQ%3D%3D 

A11.106 BT Wholesale, BT’s Network Tariff Gradient 
https://www.btwholesale.com/shared/document/CPL/RHS/timeofday.doc 

A11.107 [] 

A11.108 [] 

http://www.comreg.ie/_fileupload/publications/ComReg12125.pdf
http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/2012/RFS_2012.pdf
http://www.btplc.com/Thegroup/RegulatoryandPublicaffairs/Financialstatements/2012/RFS_2012.pdf
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=vZC%2BGHIiu80GtUKWLu%2BtzAfqMZEuYNVwUnHGezzgOd1UNeIS4WkJBRh6z%2FRUAIt8maxtgrEro1A7%0Aw5V8nzAZpQ%3D%3D
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=vZC%2BGHIiu80GtUKWLu%2BtzAfqMZEuYNVwUnHGezzgOd1UNeIS4WkJBRh6z%2FRUAIt8maxtgrEro1A7%0Aw5V8nzAZpQ%3D%3D
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=vZC%2BGHIiu80GtUKWLu%2BtzAfqMZEuYNVwUnHGezzgOd1UNeIS4WkJBRh6z%2FRUAIt8maxtgrEro1A7%0Aw5V8nzAZpQ%3D%3D
https://www.btwholesale.com/shared/document/CPL/RHS/timeofday.doc
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Annex 12 

12 Equality impact assessment 
Introduction 

A12.1 Ofcom is required by statute to assess the potential impact of all our functions, 
policies, projects and practices on race, disability and gender equality.1003 

A12.2 We fulfil these obligations by carrying out an Equality Impact Assessment (EIA), 
which examines whether or not the remedies that we are imposing for the 
wholesale narrowband markets will have an adverse impact on equality.  

A12.3 In this way, the EIA assists us in making sure that we are meeting our principal duty 
of furthering the interests of citizens and consumers, regardless of their background 
or identity. 

Narrowband market review 

A12.4 The aim of this narrowband market review is to assess the state of competition in 
the retail and wholesale narrowband markets and, if any fixed CP is found to have 
SMP, to impose regulatory obligations designed to promote competition and to 
protect consumers.  

Equality impact assessment 

A12.5 The intention behind our approach to regulating narrowband markets is to impose a 
set of regulatory obligations on CPs with SMP that will promote competition by 
requiring them to provide other CPs with access to their networks on regulated 
terms, and to protect consumers.  

A12.6 In order to achieve this, we have outlined in this statement (in addition to a number 
of general remedies) our decision to impose charge controls on BT. These controls 
relate to wholesale call origination rates, wholesale call termination rates (FTRs) 
and interconnect circuits. In addition, a set of temporary controls will apply to NTS 
call origination. 

• Wholesale call origination rates: To be set on the basis of LRIC+ with an 
additional mark-up to recover common costs no longer recovered from setting 
FTRs at LRIC;  

• FTRs: To be set on the basis of LRIC;  

• Interconnect circuit charges: To be capped across the basket on the basis of a 
zero nominal increase for each charge control year; and 

• temporary controls on NTS call origination: The Retail Uplift is to be capped on 
the basis of RPI+0%, while the PRS Bad Debt Surcharge cap is to be 

                                                 
1003 Ofcom has a general duty under the 2010 Equality Act to advance equality of opportunity in 
relation to age, gender, disability, ethnicity, religious belief, sexual orientation, gender reassignment 
and pregnancy and maternity. 
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maintained on the same share of PRS retail revenues as now, until the new 
NTS regime is implemented.1004 

A12.7 These changes to wholesale prices will have an indirect effect on consumers at the 
retail level. As part of this EIA, it is important to determine whether or not the impact 
of these changes falls disproportionately on particular groups of consumers.  

What effect will these changes have on retail prices? 

A12.8 Due to the complexity of competition at the retail level, it is difficult to predict in 
advance how retail offers will be changed, if at all, in response to the changes to 
charge controls at the wholesale level that we are implementing with this decision. 
This is because fixed CPs have discretion over the level and structure of their prices 
and are therefore likely to pursue a variety of retail strategies when confronted with 
regulatory changes at the wholesale level that happen alongside other changes in 
retail markets. In addition, it is also difficult to determine precisely how end 
consumers will respond to these changes. 

A12.9 As a result, we can only make broad inferences about the effect on consumers. We 
will therefore only consider the implications for consumers of the most likely 
reactions by CPs. 

A12.10 A consequence of the decision to set FTRs at LRIC based on an NGN model is that 
FTRs will fall significantly. LRIC-based FTRs allow only for the recovery of costs 
incremental to the provision of the wholesale call termination service to third-parties. 
Therefore, FTRs will no longer contribute to the recovery of common costs.   

A12.11 On the other hand, we have decided that wholesale call origination rates will be 
regulated at LRIC+ with an additional allowance to recover the common costs no 
longer recovered as a result of setting FTRs at LRIC. This means that the reduction 
in FTRs will be accompanied by an adjustment to wholesale call origination rates 
charged to third-party retailers. For total fixed-to-fixed traffic, the impact of these 
changes to FTRs should net-off to zero. 

A12.12 Despite this, net wholesale call revenues for fixed CPs may still decline to the 
extent that CPs also terminate traffic from mobile calls and international calls. CPs’ 
precise exposure to revenue loss is thus determined by their relative balance of 
traffic from fixed and non-fixed sources. Our analysis suggests that fixed CPs might 
suffer a total revenue loss of approximately £68m per year as a result of declining 
FTR revenues received from mobile CPs and international calls, if there was no 
rebalancing of other (retail) tariffs via the waterbed effect (see Annex 9). 

A12.13 However, because all fixed CPs will suffer a similar reduction in wholesale call 
termination revenues, they would be expected to attempt to recoup some of their 
net revenue loss through retail prices for fixed subscribers. If there is a full waterbed 
effect, no change in other costs, and no change in the number of fixed lines or call 
volumes, we estimate this might impact fixed line and call retail bills by at most 
£2.04 annually.1005 This would represent less than a 1% average increase in 

                                                 
1004 Proposals for the new NTS regime were formulated in: Ofcom, Simplifying non-geographic 
numbers-  Policy position on the introduction of the unbundled tariff and changes to 080 and 116 
ranges (consultation) 15 April 2013 http://stakeholders.ofcom.org.uk/consultations/simplifying-non-
geo-no/ 
1005 See Annex 9.       

http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
http://stakeholders.ofcom.org.uk/consultations/simplifying-non-geo-no/
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consumer bills, which is considerably less than current inflation levels based on 
either the consumer price index (CPI) or the retail price index (RPI).1006 

A12.14 Given the nature of competition at the retail level, which increasingly revolves 
around bundles of calls and access, we would expect most of the increase in retail 
prices to be felt through higher fixed bundle charges rather than a simple increase 
in the price of calls.   

A12.15 Finally, we do not envisage that the changes to regulation for any of the markets 
subject to ex-ante regulation, in particular our changes to charge controls, will have 
a significant impact on the structure of retail prices. First, the financial effects of our 
decisions are likely to be relatively limited in relation to the scale of the retail market 
(see above). Second, we have concluded that FTRs and wholesale call origination 
rates will remain regulated on the basis of per minute rates (as now). Third, our 
changes to charge controls for the NTS Retail Uplift are based on constant real 
charges (i.e. RPI+0%) and, for interconnect circuits, on constant nominal charges.  

A12.16 In light of these assumptions, we can make the following statements about the likely 
impact of our decisions on retail prices, if nothing else were to change: 

• mobile-to-fixed call prices might be expected to fall to some degree following the 
decrease in the wholesale cost of providing this call service; and 

• fixed-to-fixed call prices (and/or other fixed retail prices) might be expected to 
increase to some degree due to the waterbed effect.   

Breakdown of telephony users potentially affected  

A12.17 The effect of changes to wholesale charges on consumers will depend on how 
mobile and fixed CPs react with regard to changing retail prices. Because this is 
difficult to predict, and because a number of other factors will also affect retail price 
setting, it is unclear whether the changes in retail prices we might anticipate will 
necessarily take place during the period of this review.  

A12.18 Having said this, we can still attempt to disentangle the likely impact of our changes 
to charge controls on consumers into the following categories:  

Mobile (only) users 

A12.19 People who exclusively use mobile services are likely to be better off under the new 
regulatory framework. This is because it will be cheaper for CPs to terminate 
mobile-to-fixed calls on the relevant fixed networks. Competition at the retail level 
should ensure that these savings are passed through to mobile consumers.  

Fixed (only) users 

A12.20 In contrast, fixed subscribers who do not use mobile services may face some price 
increases. Wholesale call termination is an example of a two-sided market in which 

                                                 
1006 For June 2013, CPI annual inflation stood at 2.9% while RPI annual inflation (which is used within 
the charge control formula) stood at 3.3% (http://www.ons.gov.uk/ons/dcp171778_317813.pdf). 
Forecasts indicate that CPI will not drop below 2.2% p.a., and RPI will not drop below 2.9% p.a., for 
the duration of the control period. HM Treasury, Forecasts for the UK Economy, May 2013, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/199018/201305_-
_Forecasts_for_the_UK_economy.pdf. 

http://www.ons.gov.uk/ons/dcp171778_317813.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/199018/201305_-_Forecasts_for_the_UK_economy.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/199018/201305_-_Forecasts_for_the_UK_economy.pdf
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there are two distinct sets of users – those who purchase call termination via the CP 
that serves them, and the terminating CP’s own retail customers. In the presence of 
a waterbed effect, a reduction in FTRs would tend to cause prices on the ‘other 
side’ of the market to rise. Other things being equal, this amounts to a retail price 
increase for those who exclusively purchase fixed-line telephony, although our 
analysis in Annex 9 and in this annex indicates that this is likely to be very modest.   

Mobile and fixed users  

A12.21 As Table A12.1 below shows, the vast majority of people have access to both a 
fixed line and mobile services. This group of people may or may not benefit from the 
changes to charge controls, depending on their relative use of each service, the 
changes in the retail prices of each service and the specific way in which they 
purchase fixed voice services. As we do not have the detailed data needed to carry 
out such an exercise, we are unable to determine how many consumers in this 
group may benefit (and by how much) and how many could lose out. Any exercise 
of this nature would also be unlikely to generate robust results.  

Table A12.1: Household penetration of fixed and mobile telephony (proportion of 
adults - per cent) 

 
Fixed-only 

 
Mobile-only 

 
Fixed and Mobile 
 

 
       5% 
 

      15%           79% 

 
Source: Figure 5.52, Ofcom CMR 2013 

 
Vulnerable consumers  

A12.22 We consider that the 5% of households who rely exclusively on fixed telephony are 
most vulnerable to our changes to charge controls at the wholesale level. This is 
because these consumers may face an increase in retail prices for fixed call 
services but would not benefit from any reduction in retail prices for mobile call 
services which may result from the imposition of LRIC for FTRs. 

A12.23 However, the average increase in fixed line and call bills for consumers would be 
expected to be less than 1%, even when assuming a full waterbed effect.1007 This 
remains significantly lower than current RPI and CPI inflation.   

A12.24 In addition, fixed line rental and calls are often sold together with broadband. For 
fixed-only consumers who purchase this ‘dual-play’ service, the percentage 
increase in their overall bundle price will be even lower.  

A12.25 Among consumers on low incomes, who may spend significantly less than average 
on fixed telephony services, the possible impact of these changes may be felt more 
strongly. Some low-income consumers have the option of purchasing BT Basic, 

                                                 
1007 There has been greater research into the waterbed effect in mobile markets, as covered in our 
2011 MCT Statement, in which we stated that we believed the waterbed effect was likely to be strong 
but incomplete. Paragraph 7.52, 2011 MCT statement.   
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which costs £4.95 a month (and includes a quarterly £4.50 call allowance).1008 It is 
therefore possible that very low-usage consumers only spend £4.95 a month on 
telecoms services. But even when we continue to assume a 100% waterbed effect, 
the potential bill increase for this group of people remains less than 4%.      

A12.26 Because we expect any possible increase in retail prices for fixed-only consumers 
to be limited, and in practice impossible to distinguish from other market 
developments, it is unlikely that our wholesale level remedies will have a material 
negative impact on any specific consumer group (regardless of their preferences for 
fixed or mobile telephony).  

A12.27 We have not therefore sought to assess whether or not the composition of each 
category in Table A12.1 is disproportionately skewed with respect to indicators such 
as gender, age, disability and ethnicity.   

 
 

                                                 
1008 Correct as of 5 August 2013. BT Basic is available for people on low incomes who are claiming 
income support, job seeker’s allowance, employment support allowance or pension credit.   
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Annex 13 

13 Regulatory framework 
Introduction 

A13.1 This Annex provides an overview of the market review process, to give some 
additional context to and understanding of the matters discussed in the main body 
of this document and the legal instruments (statutory notifications) published at 
Annex 1, 2, 3 and 4. 

A13.2 Market review regulation is technical and complex, including the legislation and the 
recommendations and guidelines that we need to consider as part of the process. 
There may be many relevant documents depending on the market and/or issues in 
question. This overview does not purport to give a full and exhaustive account of all 
such materials that we have considered in reaching our preliminary views in these 
markets. Key aspects of materials relevant to this market review are, however, 
discussed in this document. 

Market review concept 

A13.3 The concept of a market review refers to procedures under which we at regular 
intervals identify relevant markets appropriate to national circumstances, carry out 
analyses of these markets to determine whether they are effectively competitive 
and then decide on appropriate remedies (known as Significant Market Power 
(SMP) obligations or conditions). We explain the concept of SMP below. 

A13.4 In carrying out this work, we act in our capacity as the sector-specific regulator for 
the United Kingdom communications industries, particularly relating to our role as 
the regulator for telecommunications. Our functions in this regard are to be found in 
Part 2 of the Act1009. We exercise those functions within the framework harmonised 
across the European Union for the regulation of electronic communications by the 
Member States (known as the Common Regulatory Framework or the ‘CRF’), as 
transposed by the Act. The applicable rules1010 are contained in a package of five 
EC Directives, of which two Directives are immediately relevant for these purposes, 
namely: 

• Directive 2002/21/EC on a common regulatory framework for electronic 
communications networks and services (the Framework Directive); and 

• Directive 2002/19/EC on access to, and interconnection of, electronic 
communications networks and associated facilities (the Access Directive). 

A13.5 The Directives require that NRAs (such as Ofcom) carry out reviews of competition 
in communications markets to ensure that SMP regulation remains appropriate and 
proportionate in the light of changing market conditions. 

A13.6 Each market review normally has three stages, namely: 

                                                 
1009 http://www.legislation.gov.uk/ukpga/2003/21/contents 
1010 The Directives have recently been reviewed and amendments were adopted on 19 December 
2009. The amendments have been transposed into the national legislation and applied with effect 
from 26 May 2011. 

http://www.legislation.gov.uk/ukpga/2003/21/contents
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• the procedure for the identification and definition of the relevant markets (the 
market definition procedure); 

• the procedure for the assessment of competition in each market, in particular 
whether the relevant market is effectively competitive (the market analysis 
procedure); and 

• the procedure for the assessment of appropriate regulatory obligations (the 
remedies procedure). 

A13.7 These stages are normally carried out together. 

Market definition procedure 

A13.8 The Act provides that, before making a market power determination1011, we must 
identify the market, which is, in our opinion, the one which, in the circumstances of 
the United Kingdom, is the market in relation to which it is appropriate to consider 
making such a determination and to analyse that market. 

A13.9 The Framework Directive requires that NRAs shall, taking the utmost account of the 
2007 EC Recommendation and SMP Guidelines1012 published by the EC, define the 
relevant markets appropriate to national circumstances, in particular relevant 
geographic markets within their territory, in accordance with the principles of 
competition law. 

A13.10 The 2007 EC Recommendation identifies a set of product and service markets 
within the electronic communications sector in which ex ante regulation may be 
warranted. Its purpose is twofold. First, seeking to achieve harmonisation across 
the single market by ensuring that the same markets will be subject to a market 
analysis in all Member States. Secondly, providing legal certainty by making market 
players aware in advance of the markets to be analysed. However, NRAs are able 
to regulate markets that differ from those identified in the 2007 EC 
Recommendation where this is justified by national circumstances taking account of 
the three cumulative criteria referred to in the 2007 EC Recommendation (the 
“three-criteria test”) and where the EC does not raise any objections. 

A13.11 Under the three-criteria test, when identifying markets other than those set out in 
the Recommendation, the NRA needs to ensure that the following three criteria are 
cumulatively met: 

a) The presence of high and non-transitory barriers to entry. These may be of a 
structural, legal or regulatory nature; 

b) a market structure which does not tend towards effective competition within the 
relevant time horizon. The application of this criterion involves examining the 
state of competition behind the barriers to entry; and 

c) the insufficiency of competition law alone to adequately address the market 
failures concerned. 

                                                 
1011 The market power determination concept is used in the Act to refer to a determination that a 
person has SMP in an identified services market. 
1012 Commission guidelines on market analysis and the assessment of significant market power under 
the Community regulatory framework for electronic communications networks and services. Available 
at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF
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A13.12 The SMP Guidelines make clear that market definition is not a mechanical or 
abstract process. It requires an analysis of any available evidence of past market 
behaviour and an overall understanding of the mechanics of a given sector. As 
market analyses have to be forward-looking, the Guidelines state that NRAs should 
determine whether the market is prospectively competitive, and thus whether any 
lack of effective competition is durable, by taking into account expected or 
foreseeable market developments over the course of a reasonable period. They 
clarify that NRAs enjoy discretionary powers that reflect the complexity of all the 
relevant factors that must be assessed (economic, factual and legal) when 
identifying the relevant market, and assessing whether an undertaking has SMP. 

A13.13 The SMP Guidelines also describe how competition law principles may be used by 
NRAs in their analyses. In particular, there are two dimensions to the definition of a 
relevant market: the relevant products to be included in the same market and the 
geographic extent of the market. Ofcom’s approach to market definition follows that 
used by the United Kingdom competition authorities, which is in line with the 
approaches adopted by the EC. 

A13.14 While such principles are being used in identifying the ex ante markets, they will not 
necessarily be identical to markets defined in individual competition law cases. This 
may be the case, especially as the former is based on an overall forward-looking 
assessment of the structure and the functioning of the market under examination. 
Accordingly, the economic analysis carried out for the purpose of this review, 
including the identified markets, is without prejudice to any analysis that may be 
carried out in relation to any investigation pursuant to the Competition Act 19981013 
(relating to the application of the Chapter I or II prohibitions or Article 101 or 102 of 
the EC Treaty1014) or the Enterprise Act 20021015. 

Market analysis procedure 

Effective competition 

A13.15 The Act requires that we carry out market analyses of identified markets for the 
purpose of making or reviewing market power determinations. Such analyses are 
normally to be carried out within 2 years from the adoption of a revised 
recommendation on markets, where such recommendation identifies a market not 
previously notified to the EC, or within 3 years from the publication of a previous 
market power determination relating to that market. 

A13.16 In carrying out a market analysis, the key issue for an NRA is to determine whether 
the market in question is effectively competitive. The 27th recital to the Framework 
Directive clarifies the meaning of that concept. Namely, “[it] is essential that ex ante 
regulatory obligations should be imposed only where there is not effective 
competition, i.e. in markets where there are one or more undertakings with 
significant market power, and where national and Community competition law 
remedies are not sufficient to address the problem”. 

A13.17 The definition of SMP is equivalent to the concept of dominance as defined in 
competition law. The Framework Directive requires, however, that NRAs must carry 
out market analysis taking the utmost account of the SMP Guidelines. The latter 

                                                 
1013 http://www.legislation.gov.uk/ukpga/1998/41/contents 
1014 Previously Article 81 and Article 82 of the EC treaty, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:FULL:EN:PDF 
1015 http://www.legislation.gov.uk/ukpga/2002/40/contents 

http://www.legislation.gov.uk/ukpga/1998/41/contents
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:FULL:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:FULL:EN:PDF
http://www.legislation.gov.uk/ukpga/2002/40/contents
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emphasise that NRAs should undertake a thorough and overall analysis of the 
economic characteristics of the relevant market before coming to a conclusion as to 
the existence of significant market power. 

A13.18 In that regard, the SMP Guidelines set out, additionally to market shares, a number 
of criteria that can be used by NRAs to measure the power of an undertaking to 
behave to an appreciable extent independently of its competitors, customers and 
consumers, including (a) overall size of the undertaking; (b) control of infrastructure 
not easily duplicated; (c) technological advantages or superiority; (d) absence of or 
low countervailing buying power; (e) easy or privileged access to capital 
markets/financial resources; (f) product/services diversification (e.g. bundled 
products or services); (g) economies of scale; (h) economies of scope; (i) vertical 
integration; (j) highly developed distribution and sales network; (k) absence of 
potential competition; and (l) barriers to expansion. A dominant position can derive 
from a combination of these criteria, which taken separately may not necessarily be 
determinative. 

Sufficiency of competition law 

A13.19 As part of our overall forward-looking analysis, we also assess whether competition 
law by itself (without ex ante regulation) is sufficient to address the competition 
problems identified. Aside from the need to address this issue as part of the three-
criteria test, we also consider this matter in our assessment of the appropriate 
remedies which, as explained below, are based on the nature of the specific 
competition problems we identify.  

Remedies procedure 

Powers and legal tests 

A13.20 The Framework Directive prescribes what regulatory action NRAs must take 
depending upon whether or not the market in question has been found effectively 
competitive. Where a market has been found to be effectively competitive, NRAs 
are not allowed to impose SMP obligations and must withdraw such obligations 
where they already exist. On the other hand, where the market is found not to be 
effectively competitive, the NRAs must identify the undertakings with SMP on that 
market and then impose appropriate obligations. 

A13.21 NRAs have a suite of regulatory tools at their disposal, as reflected in the Act. 
Specifically, the Access Directive specifies a number of SMP obligations, including 
transparency, non-discrimination, accounting separation, access to and use of 
specific network elements and facilities, price control and cost accounting. When 
imposing a specific obligation, the NRA will need to demonstrate that the obligation 
in question is based on the nature of the problem identified, proportionate and 
justified in the light of the policy objectives as set out in Article 8 of the Framework 
Directive. 

A13.22 Specifically, for each and every proposed SMP obligation we explain why it satisfies 
the test that the obligation is: (a) objectively justifiable in relation to the networks, 
services, facilities, apparatus or directories to which it relates; (b) not such as to 
discriminate unduly against particular persons or against a particular description of 
persons; (c) proportionate to what the condition or modification is intended to 
achieve; and (d) in relation to what it is intended to achieve, transparent.  
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A13.23 Additional legal requirements may also need to be satisfied depending on the SMP 
obligation in question, for example, for price controls where the NRA’s market 
analysis must indicate that the lack of effective competition means that the operator 
concerned might sustain prices at an excessively high level, or apply a price 
squeeze, to the detriment of end-users. In that instance, NRAs must take into 
account the investment made by the operator and allow him a reasonable rate of 
return on adequate capital employed, taking into account the risks involved, as well 
as ensure that any cost recovery mechanism or pricing methodology that is 
mandated serves to promote efficiency and sustainable competition and maximise 
consumer benefits. Where an obligation to provide third parties with network access 
is considered appropriate, NRAs must take into account factors including the 
feasibility of the proposed network access, the technical and economic viability of 
creating networks1016 that would make the network access unnecessary, the 
investment of the network operator which is required to provide access1017 and the 
need to secure effective competition1018 in the long term.  

A13.24 To the extent relevant to this review, we demonstrate the application of these 
requirements to the SMP obligations in question at Sections 5, 6 and 10 of this 
document. In doing so, we also set out our assessment of how, in our opinion, the 
performance of our general duties under section 3 of the Act is secured or furthered 
by our regulatory intervention, and that it is in accordance with the six Community 
requirements in section 4 of the Act. This assessment is also relevant to our 
assessment of the likely impact of implementing our proposals. A number of specific 
points should be noted in this regard.  

Ofcom’s general duties - section 3 of the Act 

A13.25 Under the Act, our principal duty in carrying out functions is to further the interests 
of citizens in relation to communications matters and to further the interests of 
consumers in relevant markets, where appropriate by promoting competition. 

A13.26 In so doing, we are required to secure a number of specific objectives and to have 
regard to a number of matters set out in section 3 of the Act.  

A13.27 In performing our duties, we are also required to have regard to a range of other 
considerations, as appear to us to be relevant in the circumstances. In this context, 
we consider that a number of such considerations are relevant, namely: 

•  the desirability of promoting competition in relevant markets; and 

• the desirability of encouraging investment and innovation in relevant markets. 

A13.28 We have also had regard to the principles under which regulatory activities should 
be transparent, accountable, proportionate, consistent, and targeted only at cases 
in which action is needed, as well as the interest of consumers in respect of choice, 
price, quality of service and value for money. 

                                                 
1016 Including the viability of other network access products, whether provided by the dominant 
provider or another person. 
1017 Taking account of any public investment made. 
1018 Including, where it appears to us to be appropriate, economically efficient infrastructure-based 
competition. 



Review of the fixed narrowband services markets 
 

523 

A13.29 Ofcom has, however, a wide measure of discretion in balancing its statutory duties 
and objectives. In so doing, we take account of all relevant considerations, including 
responses received during our consultation process, in reaching our conclusions. 

European Community requirements for regulation - section 4 of the Act 

A13.30 As noted above, our functions exercised in this review fall under the CRF. As such, 
section 4 of the Act requires us to act in accordance with the six European 
Community requirements for regulation. 

A13.31 In summary, these six requirements are: 

• to promote competition in the provision of electronic communications networks 
and services, associated facilities and the supply of directories; 

• to contribute to the development of the European internal market; 

• to promote the interests of all persons who are citizens of the European Union; 

• to take account of the desirability of Ofcom carrying out its functions in a manner 
which, so far as practicable, does not favour one form of or means of providing 
electronic communications networks, services or associated facilities over 
another – i.e. to be technologically neutral; 

• to encourage the provision of network access and service interoperability, to 
such extent as Ofcom considers appropriate for the purpose of securing efficient 
and sustainable competition, efficient investment and innovation, and the 
maximum benefit for customers of CPs; 

• to encourage compliance with certain standards in order to facilitate service 
interoperability and secure freedom of choice for the customers of CPs. 

A13.32 We considered that the first, third, fourth and fifth of those requirements are of 
particular relevance to the matters under review and that no conflict arises in this 
regard with those specific objectives in section 3 of the Act that we consider are 
particularly relevant in this context. 

Impact assessment - section 7 of the Act 

A13.33 The analysis presented in the whole of this document represents an impact 
assessment, as defined in section 7 of the Act. 

A13.34 Impact assessments provide a valuable way of assessing different options for 
regulation and showing why the preferred option was chosen. They form part of 
best practice policy-making. This is reflected in section 7 of the Act, which means 
that generally Ofcom has to carry out impact assessments where its proposals 
would be likely to have a significant effect on businesses or the general public, or 
when there is a major change in Ofcom’s activities. However, as a matter of policy 
Ofcom is committed to carrying out and publishing impact assessments in relation 
to the great majority of its policy decisions. For further information about Ofcom’s 
approach to impact assessments, see the guidelines, Better policy-making: Ofcom’s 
approach to impact assessment, which are on the Ofcom website: 
http://stakeholders.ofcom.org.uk/binaries/consultations/better-policy-
making/Better_Policy_Making.pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/better-policy-making/Better_Policy_Making.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/better-policy-making/Better_Policy_Making.pdf
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A13.35 Specifically, pursuant to section 7, an impact assessment must set out how, in our 
opinion, the performance of our general duties (within the meaning of section 3 of 
the Act) is secured or furthered by or in relation to what we propose. 

A13.36 Ofcom is separately required by statute to assess the potential impact of all our 
functions, policies, projects and practices on race, disability and gender equality. 
Equality Impact Assessments (EIAs) also assist us in making sure that we are 
meeting our principal duty of furthering the interests of citizens and consumers 
regardless of their background or identity. The EIA with respect to the proposals set 
out in this market review is set out in Annex 12. Unless we otherwise state in this 
document, it is not apparent to us that the outcome of our review is likely to have 
any particular impact on race, disability and gender equality. Specifically, and as 
explained in Annex 12, we are confident that the NCC changes outlined in this 
review will not be to the detriment of our aim of advancing equality of opportunity 
between different groups in society. 

A13.37 Nor are we envisaging any need to carry out separate EIAs in relation to race or 
gender equality or equality schemes under the Northern Ireland and Disability 
Equality Schemes. This is because we anticipate that our regulatory intervention will 
affect all industry stakeholders equally and therefore not have a differential impact 
in relation to people of different gender or ethnicity, on consumers in Northern 
Ireland or on disabled consumers compared to consumers in general. Similarly, we 
are not envisaging making a distinction between consumers in different parts of the 
United Kingdom or between consumers on low incomes. Again, we believe that our 
intervention will not have a particular effect on one group of consumers over 
another. 

Regulated entity 

A13.38 The power in the Act to impose an SMP obligation by means of an SMP services 
condition provides that it is to be applied only to a ‘person’ whom we have 
determined to be a ‘person’ having SMP in a specific market for electronic 
communications networks, electronic communications services or associated 
facilities (i.e. the ‘services market’). 

A13.39 The Framework Directive requires that, where an NRA determines that a relevant 
market is not effectively competitive, it shall identify ‘undertakings’ with SMP on that 
market and impose appropriate specific regulatory obligations. For the purposes of 
EC competition law, ‘undertaking’ includes companies within the same corporate 
group (Viho v Commission Case C-73/95 P [1996] ECR I-54471019), for example, 
where a company within that group is not independent in its decision making. 

A13.40 We consider it appropriate to prevent a dominant provider to whom a SMP service 
condition is applied, which is part of a group of companies, from exploiting the 
principle of corporate separation. The dominant provider should not use another 
member of its group to carry out activities or to fail to comply with a condition, which 
would otherwise render the dominant provider in breach of its obligations. 

 
 

                                                 
1019 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995CJ0073:EN:PDF 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995CJ0073:EN:PDF
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Annex 14 

14 Glossary 
21CN: BT‘s planned, but not implemented, next generation network upgrade. 

Access Directive: Directive 2002/19/EC on access to, and interconnection of, electronic 
communications networks and associated facilities 

Assumed Handover Point (AHP):  the location where a call is handed over from the OCP 
to the TCP for the purposes of connecting the call to the end-user. 

BT: British Telecommunications plc  

CNPP Calling Network Provider Pays: Wholesale charges for terminating telephone calls set 
in such a way that the originating call provider pays the terminating call provider a charge to 
terminate the call. CNPP often occurs in markets where retail charges are set on a CPP 
basis.  

CPP Calling Party Pays: Retail charges for telephone calls set in such a way that only the 
calling party (and not the called party) pays a charge when a call is made. 

CAT: Competition Appeal Tribunal 

CC: Competition Commission 

CFI: Call for Inputs 

Charge control: A control which sets the maximum price that a communication provider can 
charge for a particular product or service. Most charge controls are imposed for a defined 
period. 

Codec Coder-decoder: A device which converts analogue signals into digital signals for 
transmission. Audio codecs used in telecommunications networks include Pulse Code 
Modulation (PCM) as defined in ITU-T standard G.711, which converts analogue audio 
signals to a 64kb/s digital signal, and conjugate-structure algebraic-code-excited linear 
prediction (CS-ACELP) as defined in ITU-T standard G.729, which converts analogue audio 
signals to a 8kb/s digital signal. 

Common costs: Costs which are shared by all the services supplied by a firm. 

Communications Act or “the Act”: Communications Act 2003  

Cost orientation: The principle that the price charged for the provision of a service should 
reflect the underlying costs incurred in providing that service. 

CP: Communications Provider  

Carrier Pre-Selection (CPS): is the facility offered to customers which allows them to opt for 
certain defined classes of call to be carried by an operator selected in advance without 
having to dial a routing prefix or follow any other different procedure to invoke such routing. 

CS: Carrier Selection (see IA) 
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Current cost accounting (CCA): An accounting convention, where assets are valued and 
depreciated according to their current replacement cost whilst maintaining the operating or 
financial capital of the business entity. 

Digital Local Exchange (DLE): The telephone exchange to which customers are 
connected, usually via a concentrator. 

EC: European Commission  

2007 EC Recommendation: European Commission Recommendation (2007/879/EC) of 17 
December 2007 on relevant product and service markets within the electronic 
communications sector susceptible to ex ante regulation in accordance with Directive 
2002/21/EC of the European Parliament and of the Council on a common regulatory 
framework for electronic communications networks and services. 

2009 EC Recommendation: European Commission Recommendation (2009/396/EC) of 7 
May 2009 on the Regulatory Treatment of Fixed and Mobile Termination Rates in the EU. 

ED: Economic Depreciation 

End-user: The final consumer of a product or service. 

Framework Directive – Directive 2002/21/EC on a common regulatory framework for 
electronic communications networks and services. 

Fully Allocated Cost (FAC): An accounting approach under which all the costs of the 
company are distributed between its various products and services. The fully allocated cost 
of a product or service may therefore include some common costs that are not directly 
attributable to the service. 

FCP: Fixed Communications Provider 

Fixed Termination Rate (FTR): The wholesale charge levied by FCPs for Fixed Call 
Termination. 

Indirect Access (IA): is a facility which allows a customer to opt for calls to be carried by an 
operator which is different to the operator that provides the network to which the customer is 
connected, on a call by call basis, by dialling a routing prefix to invoke such routing. 

IP Internet Protocol – Packet data protocol used for routing and carriage of messages 
across the internet and similar networks. 

ISDN2: A digital telephone line service that supports telephony and switched data services. 
ISDN2 provides the calling or data capacity equivalent to two analogue telephone lines  

ISDN30: A digital telephone service that provides up to the equivalent of 30 analogue lines 
over a common digital bearer circuit. These lines provide digital voice telephony, data 
services and a wide range of ancillary services  

ISP: Internet Service Provider 

ITC/ITT: Inter-tandem conveyance and transit 

ITU-T: International Telecommunications Union - Telecommunications Standardisation 
sector 
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KCOM: KCOM Group PLC, formerly Kingston Communications 

Local Loop: The access network connection between the customer‘s premises and the 
local serving exchange, usually comprised of two copper wires twisted together. 

Local loop unbundling (LLU): A process by which a dominant provider‘s local loops are 
physically disconnected, or partially disconnected, from its network and connected to 
competing provider‘s networks. This enables operators other than the incumbent to use the 
local loop to provide services directly to customers. 

Long Run Incremental Costs (LRIC) or pure LRIC: LRIC is defined as the long run 
avoidable cost of an operator carrying a particular increment of traffic. The increment in 
question is treated as the final traffic increment on the network.  

Long Run Incremental Costs Plus (LRIC+): The long run (average) incremental costs plus 
an equi-proportionate mark-up for the recovery of shared and common costs. LRIC+ should 
be taken to mean the same as LRAIC+ (a term used by some other NRAs). 

LTC/LTT: Local-tandem conveyance and transit 

MCP: Mobile Communications Provider 

Metallic Path Facility (MPF): a fully unbundled local loop allowing a CP to offer voice and 
data using its own equipment.   

Mobile Call Termination (MCT): The service provided by a MCP to allow an OCP to 
connect a caller with the intended mobile call recipient on that MCP’s network. 

Modern Equivalent Asset (MEA): An approach to setting charges that bases costs on what 
is believed to be the most efficient available technology that performs the same function as 
the old technology.  

Multiple Service Access Node (MSAN): A device typically installed in a telephone 
exchange (although sometimes in a roadside cabinet), which connects customers telephone 
lines to the core network, to provide telephony, ISDN, and broadband all from a single 
platform.  

Mobile Termination Rate (MTR): The wholesale charge levied by MCPs for MCT. 

NCC: Network Charge Control (see charge control) 

Next generation network (NGN): A network that uses IP technology in the core and 
backhaul to provide multiple services over a single platform. 

National Regulatory Authority (NRA): The relevant communications regulatory body for 
each country in the EU. Ofcom is the NRA for the United Kingdom. 

NTNP: National Telephony Number Plan  

NTS: Number Translation Services 

Originating CP (OCP): The CP of the end-user making a call, i.e. the CP from which the call 
originates. 

OECD: Organisation for Economic Co-operation and Development. 
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Ofcom: The Office of Communications.  

packet-switched technology:  A digital networking communications method that groups all 
transmitted data – regardless of content, type, or structure – into suitably-sized blocks, 
called packets. Packet switching features delivery of variable-bit-rate data streams 
(sequences of packets) over a shared network.  

PAYG: pay as you go. 

ppm: pence per minute. 

Product Management, Policy and Planning (PPP): Overheads associated with marketing 
activities, customer service management, billing and finance activities directly related to the 
regulated service. 

Public Switched Telephony Network (PSTN): The telephony network used to provide 
telephone calls using (or emulating) circuit-switching and using telephone numbers to 
identify subscribers or called locations, allowing all customers connected to the network to 
call all other customers. 

Pure LRIC: Pure Long Run Incremental Costs  

Regulatory Financial Statements (RFS): The financial statements that BT is required by 
Ofcom to prepare, have audited and publish. 

Revised Standard Interconnection Agreement (SIA): BT's standard terms and conditions 
for the provision of interconnection and related services. 

Shared Metallic Path Facility (SMPF): a shared unbundled local loop allowing a CP to offer 
data via its own switch, plus voice via BT equipment.   

SMP: Significant Market Power 

SMP Guidelines – European Commission guidelines on market analysis and the 
assessment of significant market power under the Community regulatory framework for 
electronic communications networks and services (2002/C165/03). 

SSNIP: Small but Significant Non-transitory Increase in Price.  

Terminating CP (TCP): The CP of the end-user receiving a call, i.e. the CP from which the 
call terminates. 

Time Division Multiplex (TDM): A method of putting multiple data streams in a single signal 
by separating the signal into many segments, each having a very short duration. Each 
individual data stream is reassembled at the receiving end based on the timing. 

Time of day: The variation in call charge rates across daytime, evening and weekend calls. 

United Kingdom: When referring to the United Kingdom this excludes the Hull Area except 
when referring to United Kingdom wide data. 

Voice over Internet Protocol (VoIP): The traffic method of carrying voice calls on fixed and 
mobile networks by packetizing speech and carrying it using IP.  
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WACC: Weighted Average Cost of Capital – An estimated cost of capital for a hypothetical 
United Kingdom CP. For the purpose of this exercise, we use the Capital Asset Pricing 
Model (CAPM) to determine the WACC. 

WFAEL: Wholesale fixed analogue exchanges lines 

WLA: Wholesale Local Access 

Wholesale Line Rental (WLR): The service offered by BT to other United Kingdom 
communications providers to enable them to offer retail line rental services in competition 
with BT's own retail services. Line rental is offered along with calls (and other service 
elements, such as broadband) to retail customers. 
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