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Section 1 

1 Summary 
1.1 Sky excludes the right to distribute Sky Sports 1 and Sky Sports 2 via conditional 

access modules (“CAMs”1

1.2 The exclusion is, on its face, contrary to the wording of the wholesale must-offer 
licence condition as varied by the Competition Appeal Tribunal’s order, which 
requires an offer to be made to Top Up TV for distribution of the channels via its DTT 
platform. The condition as varied by the order allows no scope for Sky to limit its offer 
to certain devices within Top Up TV’s platform except in relation to technical 
standards and standards of security and encryption. The exclusion of the right to 
distribute via CAMs on the basis of simple resale is not one that relates to technical 
standards or standards of security and encryption. 

) at clause 7.4.3(a) of the agreement that it has entered 
into with Top Up TV for wholesale supply of those channels. It justifies this exclusion, 
and refuses to lift it, on the basis that distributing those channels via CAMs amounts 
to “simple reselling” of the channels. Sky considers that “simple reselling” by retailers 
is precluded from the obligation on Sky to make offers to wholesale the channels set 
out in Ofcom’s pay TV statement of 31 March 2010.   

1.3 Ofcom has therefore decided on this basis that there has been a breach of the 
wholesale must-offer condition in the channels’ licences. We have also considered 
whether, in any event, the exclusion is fair, reasonable and non-discriminatory. We 
conclude that it is not. 

1.4 We do not regard clause 7.4.3(b), which refers to a need for additional security 
requirements in relation to CAMs, as being in breach of the licence condition. We 
have no objection in principle to additional security requirements for CAMs, as long 
as those requirements are fair, reasonable and non-discriminatory and are not used 
to introduce undue delay to the process. Ofcom notes that [  ]2

1.5 If, [  ], Sky determines that there are issues related to technical standards or 
standards of security and encryption which require it to set minimum security 
requirements for distribution of the channels via CAMs, it should do so as soon as 
possible. If Sky determines that there are no issues related to technical standards or 
standards of security and encryption which require additional minimum security 
requirements, Ofcom expects that Sky will remove clause 7.4.3(b) from the 
agreement.  

.  

1.6 In light of the above, Ofcom finds that the exclusion of the right to distribute the 
channels via CAMs constitutes a breach of the wholesale must-offer condition as 
varied by the order. Ofcom directs Sky to remove the exclusion from the agreement. 

                                                 
1 A CAM is a piece of hardware that is inserted directly into a TV or set-top box, allowing that device 
to receive encrypted channels, once the consumer has inserted an appropriate viewing card.  
2 Second Sky Response, paragraph 5.3. 
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Section 2 

2 Introduction  
2.1 Top Up TV Europe Limited (“TUTV”) has submitted a complaint (the “Complaint”) to 

Ofcom alleging that British Sky Broadcasting Limited (“Sky”) has breached condition 
14A of its Television Licensable Content Service (“TLCS”) licences for Sky Sports 1 
and Sky Sports 2 (the “Channels”). This document sets out Ofcom’s decision on the 
Complaint. 

2.2 Ofcom published its statement on pay TV on 31 March 2010 (the “Statement”)3. The 
Statement modified the TLCS licences for the Channels by inserting a new condition 
14A into each licence (“Condition 14A”). Condition 14A put in place an obligation on 
Sky to make offers to wholesale the Channels (the “WMO obligation”)4

“(1) The Licensee shall offer the programme content of the 
Licensed Service to any person for retail by that person to residential 
consumers in the United Kingdom on Qualifying Platforms: 
 
(a) upon reasonable request in writing; 

(b) within a reasonable time; 

(c) on a non-exclusive basis; 

(d) on fair and reasonable terms; 

(e) without any undue discrimination; and 

(f) in accordance with the requirements of this Condition 14A 
and any direction issued by Ofcom under this Licence. 

…(3) The Licensee shall publish by Friday 14 May 2010 
standard terms and conditions under which offers shall be made 
further to Condition 14A(1), which shall include at least the following: 

(a) charges which do not exceed the Maximum Prices; 

(b) the Minimum Qualifying Criteria for potential purchasers; 

(c) terms of payment and billing procedures, including the 
arrangements under which the number of subscribers shall be 
agreed for the purposes of calculating payments due; 

(d) the arrangements under which material changes to the 
content of the Licensed Service shall be notified; 

. Condition 
14A provides in particular that: 

                                                 
3 http://stakeholders.ofcom.org.uk/consultations/third_paytv/statement/ 
4http://stakeholders.ofcom.org.uk/binaries/consultations/third_paytv/statement/paytv_statem
ent.pdf  The amounts in the price definitions in Condition 14A in each of the licences were amended 
by Ofcom on 29 June 2010 and 5 November 2010 http://licensing.ofcom.org.uk/tv-broadcast-
licences/licensing-updates/licensingupdate/licensingupdate. 

http://stakeholders.ofcom.org.uk/consultations/third_paytv/statement/�
http://stakeholders.ofcom.org.uk/binaries/consultations/third_paytv/statement/paytv_statement.pdf�
http://stakeholders.ofcom.org.uk/binaries/consultations/third_paytv/statement/paytv_statement.pdf�
http://licensing.ofcom.org.uk/tv-broadcast-licences/licensing-updates/licensingupdate/licensingupdate�
http://licensing.ofcom.org.uk/tv-broadcast-licences/licensing-updates/licensingupdate/licensingupdate�
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(e) a dispute resolution procedure to be used between the 
parties; and 

(f) the duration of agreements and notice periods. 

…“Minimum Qualifying Criteria” means the minimum requirements 
that must be satisfied by a potential purchaser requesting supply 
under Condition 14(A)(1), which may include requirements relating 
to: (a) financial standing; (b) technical standards for retail provision 
of content; (c) technical standards for securing wholesale supply of 
content; and (d) encryption and security (including allocation of 
liability); 

“Qualifying Platform” means any platform used for the distribution of 
programmes to residential consumers in the United Kingdom, other 
than a platform operated solely by the Licensee.” 

2.3 On 16 April 2010, Sky applied to the Competition Appeal Tribunal (the “Tribunal”) for 
interim relief from Ofcom’s decision to impose the WMO obligation. On 29 April 2010, 
the Tribunal made an order which, in summary, provided that the WMO obligation 
was implemented in respect of TUTV, British Telecommunications plc (“BT”) and 
Virgin Media, Inc. (“Virgin”), subject to undertakings and the terms of a schedule, but 
was otherwise suspended (the “Order”)5

“OFCOM’s decision to insert the Conditions contained at §12.14 of 
the Decision (the wholesale must offer obligation) into the licences 
referred to at paragraph 12.14 of the Decision is implemented in 
respect of BT, Top-up TV and Virgin subject to the above 
undertakings and the attached schedule, but is otherwise suspended 
until further order”. 

. Paragraph 1 of the Order states that: 

2.4 Paragraphs 1 and 2 of the Schedule to the Order further provide that Condition 14A 
is varied as follows: 

“1. BT, Virgin and Top-Up TV are deemed to meet the 
Minimum Qualifying Criteria save in respect of technical standards 
and standards of security and encryption. 

2. Qualifying Platform means via DTT in the case of BT, 
Virgin and Top-Up TV and via its existing cable platform in the case 
of Virgin, with all parties having liberty to apply”. 

2.5 Sky made an offer to TUTV for wholesale supply of the Channels on 14 May 2010 
which was deemed by the Order to satisfy the requirement in Condition 14A(3) that 
Sky make a reference offer (the “Reference Offer”). On 15 July 2010, TUTV and Sky 
entered into an agreement for the wholesale supply of the Channels (the 
“Agreement”) which contains a clause 7.4.3 in respect of the treatment of CAMs. 
Sub-clause 7.4.3(a) prohibits TUTV from distributing the Channels via CAMs and 
lifting the prohibition requires amendment of the Agreement in accordance with a 
subsequent clause (the “Exclusion”). Sub-clause 7.4.3(b) requires that in order for 
TUTV to be allowed to distribute the Channels via CAMs, Sky needs additional 
minimum security requirements (“MSRs”) applicable only to CAMs and connected 

                                                 
5 http://www.catribunal.org.uk/files/1152IR_BSKYB_Order_29.04.10.pdf 

http://www.catribunal.org.uk/files/1152IR_BSKYB_Order_29.04.10.pdf�
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devices to be added to the existing security requirements (the “MSR requirement”). 
The entire clause and related schedules (the “Restriction”) read: 

“7.4.3  Treatment of CAMs: Without prejudice to Clause 7.4.2, the 
parties acknowledge and agree that: 

(a) at the date of this Agreement, the Distributor is not granted 
the right to distribute the Channels via Conditional Access Modules 
and that distribution of the Channels by means of any Conditional 
Access Module would require an amendment to this Agreement in 
accordance with Clause 20.2; and 

(b) in order to extend the Agreement to distribution of the 
Channels via Conditional Access Modules BSkyB requires additional 
minimum security requirements applicable only to Conditional 
Access Modules, their interaction with host devices and the range of 
host devices to which Conditional Access Modules might be 
connected by users to be added to the Security Requirements.” 

Schedule 1 - definition of “STB”: 

“a set top box (including where integrated within a television but, for 
the avoidance of doubt, excluding any Conditional Access Modules); 

(i) complies with the Security Requirements; 

(ii) in respect of which the Distributor has specified and/or has 
control over: 

a. the security requirements of the operating software system 
in that set top box; and 

b. the Security Systems (including any encryption and 
conditional access systems) in that set top box; 

(iii) in respect of which the copy control protection of the 
analogue and digital outputs available to programme services in that 
set top box meets the Security Requirements; and 

(iv) in respect of which the operating software system of which 
is executed by an embedded microprocessor in such a way that the 
user cannot readily access, change or replace that operating 
software in such a way that has the potential to affect the security of 
the CA system or access to the Channels;” 

Schedule 7 

“1.3 The Distributor shall not, without the prior written approval 
of BSkyB: 

1.3.1 … 

1.3.2 introduce any form of Conditional Access Modules for use 
in conjunction with the TUTV Platform or Digital Terrestrial 
Transmission.” 
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2.6 On 11 August, 2010 Ofcom issued a direction (the “August Decision”) in respect of a 
previous Top Up TV complaint (the “First Top Up TV Complaint”) about its contract 
with Sky. The First Top Up TV Complaint related to a restriction on supplying the 
channels to certain types of set-top boxes offering no additional services other than 
linear channels6

2.7 TUTV submitted the Complaint to Ofcom in respect of the Restriction on 4 October 
2010. On 7 October 2010, Ofcom sent Sky a copy of the Complaint for comment.  
Ofcom’s letter requested comments from Sky by 14 October. Sky provided 
comments on 15 October (the “First Sky Response”). 

.  

2.8 On 20 October, Ofcom requested substantive comments from Sky on the Complaint. 
On 27 October, Sky submitted its comments (the “Second Sky Response”).  

2.9 On 5 November 2010, Ofcom sent a draft decision to Sky and TUTV, requesting 
comments on the draft. Sky and TUTV both responded on 16 November 2010 (the 
“Sky Comments” and TUTV Comments” respectively).  

 

 

                                                 
6 On 11 October, Sky appealed the August Decision. 
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Section 3 

3 Legal framework for consideration of 
complaint 
3.1 Section 316(3) of the Communications Act 2003 (the “Act”) provides 

“A condition imposed under this section may require a licence holder 
to comply with one or both of the following- 

… 

(b) directions given to him by Ofcom for those purposes.” 

3.2 Condition 14A(1)(f) of Sky’s TLCS licences for the Channels provides that Sky shall 
make offers 

“in accordance with the requirements of this Condition 14A and any 
direction issued by Ofcom under this Licence”. 

3.3 Condition 14A(6) of Sky’s TLCS licences also provides 

“The Licensee shall comply with any direction or request for 
information issued by Ofcom for the purpose of ensuring, monitoring 
or investigating compliance with this Condition 14A.” 

3.4 In addition, pursuant to sections 4(1)(a) and 4(2) of the Broadcasting Act 1990, 
Condition 17(1) of Sky’s TLCS licences provides 

“The Licensee shall comply with any direction given to him by Ofcom 
in respect of any matter, subject or thing which direction is in the 
opinion of Ofcom appropriate, having regard to any duties which are 
or may be imposed on it, or on the Licensee by or under the 1990 
Act, the 1996 Act, the Communications Act or any relevant 
international obligations and all relevant codes and guidance”. 

3.5 Therefore, Ofcom has the power to issue directions to TLCS licensees, and in this 
case, to Sky.  

3.6 However, under section 317(2) of the Act  

“Before exercising any of their Broadcasting Act powers for a 
competition purpose, OFCOM must consider whether a more 
appropriate way of proceeding in relation to some or all of the 
matters in question would be under the Competition Act 1998”. 

3.7 Pursuant to section 317(2), we do not consider that it would be more appropriate to 
proceed in relation to this matter under the Competition Act 1998. For the reasons 
set out in the Statement, Ofcom decided to impose Condition14A. This matter 
concerns a particular term of the Agreement which has purportedly been reached in 
compliance with Condition 14A. 

3.8 Pursuant to section 317(4) of the Act: 
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“If OFCOM have decided to exercise any of their Broadcasting Act 
powers for a competition purpose, they must, on or before doing so, 
give a notification of their decision”. 

3.9 In accordance with that section, we therefore give notice that we have decided to 
exercise our Broadcasting Act powers under section 316 for a competition purpose 
and that this decision may be appealed pursuant to section 317(6).  

3.10 Ofcom has considered the Complaint under this legal framework. Ofcom’s conclusion 
is that, for the reasons set out below, the Exclusion constitutes a breach of Condition 
14A as varied by the Order.  

3.11 Ofcom has therefore decided to issue a direction to Sky to ensure compliance with 
Condition 14A as varied by the Order. The terms of the direction are set out in 
section 5 below.  
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Section 4 

4 Assessment of compliance with Condition 
14A as varied by the Order 
The Exclusion and the MSR Requirement 

4.1 Clause 7.4.3 is comprised of two parts as explained above: the Exclusion and the 
MSR requirement. 

4.2 Under the Exclusion, TUTV is not granted the right to distribute the Channels via 
CAMs. If TUTV were to be allowed to distribute the Channels via CAMs, the 
Agreement would have to be amended in accordance with a subsequent clause. Sky 
defends the Exclusion on the basis that prevents “simple resale”. It considers this to 
be an FRND restriction.  

4.3 The MSR requirement says that should the Agreement be extended to include 
CAMs, Sky needs additional MSRs to be added to existing security requirements. 
Ofcom accepts that it may be the case that to allow distribution of the Channels via 
CAMs, Sky may require additional MSRs. However, as Sky has not yet concluded its 
assessment of CAMs’ security, nor, to our knowledge, engaged with TUTV to 
determine whether TUTV is able to meet any additional security requirements that 
Sky would require for distribution of the Channels via CAMs, Ofcom is unable to 
determine, at this time, whether or not any additional MSRs for CAMs are FRND. 
Given that more than four months have elapsed since Sky first knew of this issue, we 
urge Sky to engage with TUTV as soon as possible on the issue of security of CAMs. 

The Exclusion and the wording of Condition 14A as varied by the 
Order 

4.4 TUTV’s DTT platform in its entirety was included in the scope of the Order, subject 
only to technical standards and standards of security and encryption. 

• As set out above, paragraph 2 of the schedule to the Order states that “Qualifying 
Platform means DTT in the case of ... Top-up TV”. Paragraph 1 of the schedule 
provides that: “... and Top-up TV are deemed to meet the Minimum Qualifying 
Criteria save in respect of technical standards and standards of security and 
encryption”.  

• There is no proviso in the Order for excluding any part of TUTV’s platform on 
grounds of principle, whether to do with “simple resale” or any other reasons 
other than as a result of a failure to meet FRND technical standards or standards 
of security and encryption.  

4.5 Sky submits that the definition of Qualifying Platform at paragraph 2 of the Schedule 
should be considered in context7

                                                 
7 Second Sky Response, paragraphs 3.1 to 3.3 

. In particular, it argues that the context was to limit 
the application of Condition 14A to the DTT distribution technology in respect of 
TUTV, and did not intend to go further by obliging Sky to “permit supply over any and 
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all devices, of any description, that TUTV may use now or in the future that 
incorporate the DTT distribution technology”8

4.6 Ofcom’s approach is to read the wording of Condition 14A by reference to its plain 
and ordinary meaning, and only to consider other factors where that is necessary to 
explain wording which is not otherwise clear.  

.  

4.7 The Order replaced the definition of “Qualifying Platform” in Condition 14A with a new 
definition, specifying a limit to the scope of Sky’s obligations under Condition 14A. 
The definition of “Qualifying Platform” relates to the platforms which the Tribunal 
established were qualified to receive an offer from Sky pursuant to Condition 14A. 
Ofcom considers9 “platforms” to be the set of devices or software applications under 
the operational control of one operator that are used to present a range of available 
content to the end user (e.g. through the operation of an electronic programme 
guide) and restrict viewing of that content to those end users that are entitled to view 
it (e.g. through the operation of Conditional Access or Digital Rights Management 
technologies)10

4.8 TUTV, with its set of devices, was one of the platforms established by the Order to 
qualify for an offer from Sky. The definition clarifies, however, that an offer only had 
to be provided in relation to distribution “via DTT”. 

. 

4.9 We therefore consider that Sky was required to make an offer in relation to TUTV’s 
platform in its entirety, provided that that platform is limited to distribution via DTT. 
There is no exclusion of any CAMs, whether CI+ or otherwise, in paragraph 2 of the 
Schedule to the Order.  

4.10 Sky characterises our approach to “Qualifying Platform” as a “purely semantic 
conceit”11. Far from this, as we set out above, our interpretation of the term is based 
on its plain and ordinary meaning. Nor did we, as Sky asserts12

4.11 Sky states “at the time of the Order, TUTV had not suggested that it would adopt CI+ 
CAMs in order to distribute pay TV channels”

, suggest that the 
effect of the Order was to broaden the scope of “Qualifying Platform” rather than 
limiting it. The effect of the Order was to limit the scope of the WMO to BT’s, TUTV’s 
and Virgin’s platforms. Within each of those platforms, it did not limit the extent of 
supply further, except by reference to particular distribution technologies – DTT in the 
case of TUTV.  

13

4.12 First, as set out above, Condition 14A as varied by the Order, requires an offer to be 
made to TUTV for sale via its DTT platform. It therefore does precisely what Sky says 
it does not – i.e. “permit supply over any and all devices, of any description, that 
TUTV may use now or in the future that incorporate the DTT distribution technology”, 
subject to technical standards and standards of security and encryption.  

. This is not an acceptable justification 
for the Exclusion, for two reasons.  

                                                 
8 Second Sky Response, paragraph 3.3 
9 See paragraph 9.188 of the Statement. 
10 Digital Rights Management or ‘DRM’ represents access control technologies designed to impose 
usage limitations on digital content and devices, enabling rights holders to control how their content is 
used. DRM can be used in online environments to replicate the functionality offered by CA in 
broadcast environments. 
11 Sky Comments, paragraph 15.  
12 Sky Comments, paragraph 18.  
13 Second Sky Response, paragraph 3.3.  
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4.13 Second, CAMs did in fact form part of TUTV’s platform at the time of the Order.  

• Top Up TV was selling services to CAMs at the time of the Order. The evidence 
to confirm this comes from Sky itself. In Sky’s response to Ofcom on 22 July 
2010 in relation to the first Top Up TV complaint, Sky said at paragraph 5.12 that: 
“In addition, Sky’s marketing team monitors changes in competitors’ offers, 
prices, product specifications. That team was aware of some offers by TUTV in 
relation to CAMs for receiving ESPN in the last year, but were not aware that 
TUTV was supplying linear-only boxes in that period”. [Emphasis added].  

• CI+ CAMs provide the same consumer functionality as previous-generation 
CAMs – i.e. access to encrypted linear channels. The only functional difference is 
in the level of security they provide.  

4.14 The Exclusion limits the supply for distribution of the Channels using CAMs on DTT. 
The effect of the Exclusion, therefore, is to carve out of Sky’s offer to TUTV a part of 
the TUTV platform.  

4.15 We acknowledge part of the TUTV platform might not be supplied if MQCs relating to 
technical standards or security are not met by certain devices. Paragraph 1 of the 
Schedule to the Order varies Condition 14A in order to provide that TUTV is deemed 
to meet Sky’s Minimum Qualifying Criteria (“MQC”) “save in respect of technical 
standards and standards of security and encryption”. The Exclusion would therefore 
only be permissible as an MQC if and insofar as it was “in respect of technical 
standards and standards of security and encryption”. 

4.16 However, in this case, Sky’s justification for the Exclusion does not relate to technical 
standards or standards of security and encryption. We note that Sky has not argued 
that its justification in relation to the risks associated with simple resale does relate to 
technical standards or standards of security and encryption. Those are rather matters 
being addressed in the context of the MSR Requirement. 

4.17 We therefore consider that the Exclusion is contrary to paragraph 2 of the Schedule 
to the Order.  

4.18 In the Sky Comments, Sky takes the view that “Ofcom must accept that Sky is 
entitled to withhold from TUTV the right to distribute the Channels via those CAMs14

• As set out above, the licence condition as varied by the Order requires Sky to 
supply to TUTV for sale via its DTT platform.  

. 
We do not accept this.  

• Within that platform, there may well be different security requirements for different 
types of device which are legitimate. We do not seek to deny Sky the ability to 
ensure that its Channels are kept secure.  

• However, this is not how the Exclusion is set out; instead, the Exclusion imposes 
a blanket restriction on sale to CAMs, without, in the first instance, contemplating 
particular security requirements which may arise in respect of CAMs, and 
engaging with TUTV to explore whether or not TUTV is able to meet those 
requirements. In reliance on this blanket restriction, Sky again raises the 
argument that the Statement was meant to avoid “simple resale” of the Channels. 
We have addressed the “simple resale” argument further below. 

                                                 
14 Sky Comments, paragraph 8 (1).  
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Assessment of whether the Exclusion is FRND 

4.19 As explained above, Ofcom considers that the Exclusion constitutes a breach of 
Condition 14A as varied by the Order. For the avoidance of doubt, Ofcom wishes to 
make clear that the requirement that the terms offered by Sky be FRND is additional 
to the other requirements contained in Condition 14A(1). Therefore, even if the 
Exclusion is compatible with the FRND requirement this would not render it compliant 
with the other aspects of Condition 14A(1) as varied by the Order.  

4.20 It is therefore not strictly necessary for Ofcom separately to consider whether the 
Exclusion is compatible with the obligation in Condition 14A(1) for the terms offered 
to be FRND.  

4.21 In any event, Ofcom does not consider that it is fair and reasonable for Sky to carve 
out of its offer a part of the TUTV platform on grounds that are not related to technical 
standards or standards of security or encryption. Nonetheless, for the sake of 
completeness, Ofcom now addresses Sky’s submissions regarding the assessment 
of fairness and reasonableness of the Exclusion on the basis of matters not 
connected with technical standards or standards of security and encryption.  

4.22 First, Sky considers that “CAMs alone will not provide access to what Sky would 
consider to be a proper pay TV service”15

4.23 Sky has drawn conclusions about the service to be provided over CAMs without any 
knowledge of the services that other retailers might have in mind. Even if it had such 
knowledge, it is not Sky’s place, as a company under regulation and the Order of the 
Tribunal, to place additional restrictions on the obligations that are in place on it. 
Contrary to Sky’s assertions in the Sky Comments

. The concept of a “proper pay TV service” 
is one that does not exist either in the Statement, Condition 14A or the Order. Sky 
has therefore limited the scope of the WMO obligation beyond what is set out in 
Condition 14A as varied by the Order.  

16

4.24 Second, the reasons that Sky cites for believing that distributing via CAMs would 
“commoditise” the Channels and that CAMs are unable to deliver a “proper pay TV 
service” do not hold water

, we have made no attempt to 
remove Sky’s ability to protect its own business. This is precisely the purpose of the 
MQCs and MSRs. However, the Exclusion breaches Condition 14A as varied by the 
Order because it excludes the possibility of supply via CAMs before even getting as 
far as questions of security or technical standards.  

17. In the Sky Comments, Sky maintained the points it had 
previously made, but expanded on them “insofar as Ofcom claims not to be able to 
understand them”18

• Sky notes that it does not sell the Channels via CAMs. However, that is no 
reason for other retailers not to do so. Indeed, this type of innovation is an 
example of what the WMO obligation seeks to achieve in order to reach different 
groups of consumers.  

. We did not claim to misunderstand anything; on the contrary we 
continue to believe that the points made do not support the idea that distribution via 
CAMs would “commoditise” the channels:   

                                                 
15 Sky Second Response, paragraph 4.4(d).  
16 Sky Comments, paragraph 26.  
17 Sky Second Response, paragraph 4.4.  
18 Sky Comments, paragraph 27.  
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• Sky raises the point that the Channels will be presented via different user 
interfaces19

• Comparing CAMs to cigarettes or lottery scratch cards seems far-fetched; the 
former are a one-off purchase of a piece of electronic equipment, while the latter 
are routine purchases of day-to-day consumables.  

, and states that CAMs could not provide “the appropriate level of 
prominence or presentational impact associated with their value”. It is not clear 
what “appropriate level of prominence” and “presentational impact” Sky expects 
the channels to get on an EPG. These are in any event matters which are the 
subject of regulation through the FRND requirements of the EPG Code. Even 
before the WMO obligation was in place, the Channels were already available via 
different EPGs through different cable operators, for example.  

• CAMs do, as Sky says, perform only one function, which is to decrypt channels. 
However, there is no reason why that should exclude them from the Qualifying 
Platform as defined in the Order. CAMs can decrypt channels other than Sky 
Sports 1 and Sky Sports 2. Although there may be a limited number of such 
channels on DTT at the moment, that is not to say that there might not be more in 
future. It is not appropriate to condemn CAMs on the basis of the channels that 
are currently available.  

• The fact that TUTV could potentially roll out CAMs quickly, or even directly from a 
production facility to a consumer, is a feature that offers potential benefits to 
consumers. Sky does not explain why this might be a concern, and indeed, it is 
hard to see how this operates to render the Exclusion fair and reasonable. 

4.25 Third, Sky argues that the concept of “fair and reasonable” is relative and that the 
terms “entry-level packages” and “simple resale” were not clearly defined in the 
Statement20

4.26 We consider the Statement to have been clear in relation to entry-level packages and 
simple resale, as we explained in detail in the August Decision.  

. In this context, Sky asserts that it has sought to ensure that the terms of 
the Agreement are fair and reasonable and that simple resale of the Channels is 
avoided, in accordance with the intended purpose of the WMO obligation.  

4.27 As set out in the Second Sky Response, “Sky believes, and there is categorical 
support for its view in the Statement, that the WMO obligation was meant to avoid the 
“simple resale” of the Channels by offerees”21

4.28 Contrary to Sky’s assertions, there was nothing in the WMO obligation that 
categorically prevented “simple resale” of the Channels. Most of our comments 
relating to “simple resale” were made in the context of our pricing analysis.  

.  

• As set out in section 10 of the Statement, we expected other retailers to achieve 
a similar level of efficiency as Sky, excepting for differences resulting from scale. 
We set wholesale prices accordingly. Sky achieves its level of efficiency in part 
through the packaging of a range of services which is broader than just the 
Channels. We considered that competitors should be expected to achieve a 
similar level of efficiency.  

                                                 
19 I.e. through different EPGs, since when a CAM is used the EPG is determined by the manufacturer 
of the television or set-top box in question.  
20 Second Sky Response, paragraphs 2.12 and 2.13.  
21 Second Sky Response, paragraph 2.6.  
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• Had we sought directly to support entry by simple resellers of the Channels, all 
else being equal, this would have resulted in a larger retail margin (to enable 
recovery of the full stand-alone costs of retailing from these channels alone), and 
hence a lower wholesale price.  

• Our decision not to set lower wholesale prices did not mean that we ruled out the 
possibility that, through adopting innovative approaches or being more efficient 
than Sky in other respects, a new retailer might be able profitably to offer an entry 
level package based on simple resale, to a subset of its customers. 

• Sky also refers to paragraphs 11.4, 11.116, and 11.117 of the Statement in 
support of the Restriction, noting that Ofcom’s “objective is to ensure effective 
competition from efficient operators that are prepared to make a substantial long-
term investment in innovative pay TV services...”22

These paragraphs refer to the principle that prices should be set to enable 
sustainable, long-term entry, as described in paragraphs 10.61 to 10.65 of the 
Statement. The implication of this is not that competitors should be prohibited 
from reselling the Channels, but rather that in order to be successful in competing 
with Sky in the long-term, they would be likely to have to innovate and 
differentiate their products and services

. 

23

4.29 Sky persists in believing that the Statement sought categorically to avoid “simple 
resale”

. In this respect, we note that TUTV is 
differentiated from Sky in that it is broadcasting over DTT and is seeking to 
innovate through different packages of platform services and content to those 
provided by any other retailer. One way in which TUTV is differentiated from Sky 
is in its use of CAMs.  

24

4.30 In relation to “entry-level packages”, several points are clear from the Statement, all 
of which are consistent with the Channels being offered to consumers via CAMs: 

. As set out above, this was not the case. We intended in our Statement, 
through the way we set prices, to ensure that retailers as efficient as Sky could not 
put together a sustainable business purely on the basis of “simple resale”; we did not 
categorically prevent such services from being offered alongside more sophisticated 
packages.  

• Ofcom considered that the lack of entry-level packages was a distortion of choice 
resulting from Sky’s approach to the supply of premium channels.25

• In referring to “entry-level packages” Ofcom was including low priced packages 
that involved devices which were not subsidised (e.g. STBs purchased directly by 
a consumer from a third party or CAMs as a potential alternative) and offered a 
limited range of content

 The potential 
consumer benefits arising from an increase in “entry-level packages” are 
significant: [  ].   

26

                                                 
22 Paragraph 2.3 of the First Sky Response and paragraph 4.10 of the Second Sky Response. 
23 See paragraphs 11.57 to 11.58. 
24 Sky Comments, paragraph 33. 
25 See paragraphs 8.82 to 8.101 and 8.196. 
26 See paragraphs 8.95 and 8.101. 

. 
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• The WMO obligation was intended to address the lack of availability of such 
packages and this was anticipated to occur on DTT in the short term27

4.31 For all of the reasons described above, Ofcom concludes that the Exclusion 
breaches the FRND requirement in 14A(1). 

. 

MQCs, the MSR Requirement and FRND issues 

4.32 Sky has said in both its First and Second Responses that there are likely to be 
additional security concerns in relation to CAMs when compared to STBs, and 
[  ]28

4.33 In line with Condition 14A as varied by the Order, we would expect any such MQCs 
only to relate to technical standards or standards of security and encryption, and to 
be fair, reasonable and non-discriminatory. In relation to any additional MSRs that 
Sky seeks to impose in relation to CAM-related security issues, we would also expect 
them to be fair, reasonable and non-discriminatory. 

 [  ]. However, it has not yet set out what MQCs it believes should apply to 
CAMs. In particular, Sky has set out in the MSR Requirement of the Agreement the 
need for additional MSRs should the Agreement be amended to allow for distribution 
of the Channels via CAMs. 

4.34 Since Sky has not yet engaged with TUTV on these issues to the extent of proposing 
MQCs or MSRs, we are not in a position to decide whether any concerns relating to 
technical standards or standards of security and encryption are FRND.  

4.35 Although we are not at a point where we can take a view on Sky’s position on the 
security of CI+ CAMs, it is relevant to note that Sky Deutschland, Sky’s satellite 
operator counterpart in Germany, which is also part owned by Sky’s major 
shareholder, News Corporation, has come to the view that CI+ CAMs are sufficiently 
secure to allow it to supply its channels to consumers via these devices29

The timing of MSRs 

. 

4.36 TUTV, in the TUTV Comments, advised us that we should set a deadline for Sky to 
provide it with FRND MSRs in relation to CI+ CAMs30. It did this on the basis of an 
apparent belief that Sky has already taken an unduly long period of time to consider 
security issues31

4.37 We have not at this point taken a view on the reasonableness or otherwise of the 
length of time taken thus far for Sky to consider possible MSRs in relation to CI+ 
CAMs. We are not therefore imposing any requirement on Sky to provide draft MSRs 
within a defined period of time.  

.  

4.38 We recognise the need, as Sky sets out, for it to be “accorded a reasonable period of 
time to satisfy itself in relation to the security risks posed by CAMs”32

                                                 
27 See paragraphs 9.16, 11.3, 11.44, 11.64 and 11.97. 
28 Sky Comments, paragraph 10. 

. However, it is 
clear that Sky has been conscious of the potential need for additional MSRs in 
relation to CAMs since before its contract with TUTV was signed on 15 July. More 
than four months later, it has not yet provided any MSRs to TUTV in relation to 

29 http://www.digitaltvnews.net/content/?p=16197  
30 TUTV Comments, paragraph 3.16.  
31 TUTV Comments, paragraphs 3.6-3.15.  
32 Sky Comments, paragraph 10.  

http://www.digitaltvnews.net/content/?p=16197�
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CAMs. We would expect, therefore, that Sky produces additional CAM-specific MSRs 
without delay.  

 Conclusion 

4.39 For all of the reasons set out above in this section 4, Ofcom’s conclusion is that, as a 
result of the Exclusion, Sky has breached Condition 14A as varied by the Order, in 
each of the Channels’ TLCS licences. 
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Section 5 

5 Direction 
5.1 Following consideration of Sky and TUTV’s representations, Ofcom has decided that 

the Exclusion constitutes a breach of Condition 14A as varied by the Order.  

5.2 At the same time as removing the Exclusion, we urge Sky to engage with TUTV on 
FRND MSRs as soon as possible, given that more than four months have elapsed 
since Sky first knew of the potential need for additional MSRs in relation to CAMs.  

5.3 If and when agreement on MSRs is reached, it is likely to be necessary for the 
Agreement to be updated by the parties to allow supply to CAMs to take place – in 
particular paragraphs 7.4.1 and 7.4.3(b).  

5.4 In light of the above comments, Ofcom therefore issues the following direction to Sky 
to ensure compliance with Condition 14A:  

(a) that the Exclusion constitutes a breach of Condition 14A as varied by the Order; 
and 

(b) that Sky must remove clause 7.4.3(a) from the Agreement forthwith. 


