
 

 

 
Assessment of a complaint by Top Up TV alleging breach by Sky of 

Condition 14A of the TLCS licences for Sky Sports 1 and 2 
 

Decision and direction 
 

1. Introduction 

1.1 Top Up TV Europe Limited (“TUTV”) has submitted a complaint (“the 
Complaint”) to Ofcom alleging that British Sky Broadcasting Limited (“Sky”) 
has breached condition 14A of its Television Licensable Content Service 
(“TLCS”) licences for Sky Sports 1 and Sky Sports 2. This document sets out 
Ofcom‟s decision on the Complaint having considered submissions from Sky 
and TUTV on a provisional assessment of 28 July 2010 (the “Provisional 
Assessment”). 

1.2 Ofcom published its statement on pay TV on 31 March 2010 (the 
“Statement”)1. The Statement modified the TLCS licences for Sky Sports 1 
and Sky Sports 2 (the “Channels”) by inserting a new condition 14A into each 
licence (“Condition 14A”). Condition 14A put in place an obligation on Sky to 
make offers to wholesale the Channels (the “WMO obligation”)2. Condition 
14A provides in particular that: 

“(1) The Licensee shall offer the programme content of the Licensed 
Service to any person for retail by that person to residential 
consumers in the United Kingdom on Qualifying Platforms: 
 
(a) upon reasonable request in writing; 

(b) within a reasonable time; 

(c) on a non-exclusive basis; 

(d) on fair and reasonable terms; 

(e) without any undue discrimination; and 

(f) in accordance with the requirements of this Condition 14A and 
any direction issued by Ofcom under this Licence. 

…(3) The Licensee shall publish by Friday 14 May 2010 standard terms 
and conditions under which offers shall be made further to Condition 
14A(1), which shall include at least the following: 

(a) charges which do not exceed the Maximum Prices; 

(b) the Minimum Qualifying Criteria for potential purchasers; 

                                                
1
 http://stakeholders.ofcom.org.uk/consultations/third_paytv/statement/ 

2
http://stakeholders.ofcom.org.uk/binaries/consultations/third_paytv/statement/paytv_stateme

nt.pdf  The amounts in the price definitions in Condition 14A in each of the licences were 
amended by Ofcom on 29 June 2010 http://licensing.ofcom.org.uk/tv-broadcast-
licences/licensing-updates/licensingupdate/licensingupdate 
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(c) terms of payment and billing procedures, including the 
arrangements under which the number of subscribers shall be 
agreed for the purposes of calculating payments due; 

(d) the arrangements under which material changes to the content 
of the Licensed Service shall be notified; 

(e) a dispute resolution procedure to be used between the parties; 
and 

(f) the duration of agreements and notice periods. 

…“Minimum Qualifying Criteria” means the minimum requirements 
that must be satisfied by a potential purchaser requesting supply 
under Condition 14(A)(1), which may include requirements relating 
to: (a) financial standing; (b) technical standards for retail provision 
of content; (c) technical standards for securing wholesale supply of 
content; and (d) encryption and security (including allocation of 
liability); 

“Qualifying Platform” means any platform used for the distribution of 
programmes to residential consumers in the United Kingdom, other 
than a platform operated solely by the Licensee.” 

1.3 On 16 April 2010 Sky applied to the Competition Appeal Tribunal (the 
“Tribunal”) for interim relief from Ofcom‟s decision to impose the WMO 
obligation. On 29 April 2010 the Tribunal made an order which, in summary, 
provided that the WMO obligation was implemented in respect of TUTV, 
British Telecommunications plc and Virgin Media, Inc., subject to 
undertakings and the terms of a schedule, but was otherwise suspended (the 
“Order”)3. Paragraph 1 of the Order states that: 

“OFCOM‟s decision to insert the Conditions contained at §12.14 of 
the Decision (the wholesale must offer obligation) into the licences 
referred to at paragraph 12.14 of the Decision is implemented in 
respect of BT, Top-up TV and Virgin subject to the above 
undertakings and the attached schedule, but is otherwise suspended 
until further order”. 

1.4 Paragraphs 1 and 2 of the Schedule to the Order further provide that 
Condition 14A is varied as follows: 

“1.  BT, Virgin and Top-Up TV are deemed to meet the 
Minimum Qualifying Criteria save in respect of technical 
standards and standards of security and encryption. 

2. Qualifying Platform means via DTT in the case of BT, Virgin 
and Top-Up TV and via its existing cable platform in the 
case of Virgin, with all parties having liberty to apply”. 

1.5 [ CONFIDENTIAL COMMERCIAL NEGOTIATIONS] 

                                                
3
 http://www.catribunal.org.uk/files/1152IR_BSKYB_Order_29.04.10.pdf 

http://www.catribunal.org.uk/files/1152IR_BSKYB_Order_29.04.10.pdf


 

 

1.6 [ CONFIDENTIAL COMMERCIAL NEGOTIATIONS] The Agreement 
contains at clause 7.4.2 a restriction on the devices to which TUTV is granted 
the right by Sky to distribute the Channels (the “Restriction”). The Restriction 
is drafted as follows: 

“7.4.2 BSkyB does not grant the Distributor any right to distribute the 
Channels to any device that does not provide access to a range of 
services made available by the Distributor that thereby satisfy the 
definition of TUTV Pay TV Service SAVE THAT the Distributor shall 
be entitled until 1 August 2011 (but not thereafter): 

(a) to distribute the Channels to STBs which do not provide 
access to a range of services made available by the 
Distributor that thereby satisfy the definition of TUTV Pay TV 
Service, where such STBs have been sold to consumers 
before the earlier of:  

(i) the date that the Distributor commences marketing 
the availability of the Channels (or either of them) 
via the TUTV Platform after the date of this 
Agreement; and  

(ii) the RFS Date; and  

(b) without prejudice to sub-Clause (a) above and based upon 
the Distributor's undertaking that it will make available a 
TUTV Pay TV Service via such IPTV Interface by 1 August 
2011, to distribute the Channels to STBs which have an IPTV 
Interface but which do not provide access to a range of 
services made available by the Distributor that thereby satisfy 
the definition of TUTV Pay TV Service.  Notwithstanding the 
foregoing, BSkyB shall have no remedy in damages (whether 
in contract, tort, common law or otherwise) for the 
Distributor's failure to make available a TUTV Pay TV Service 
via the IPTV Interface by 1 August 2011.” 

"TUTV Pay TV Service” is defined in schedule 1 of the Agreement: 

“as a range of audio-visual services (including the Channels) made 
available or distributed by TUTV to TUTV Customers on a pay basis 
that satisfies the following minimum criteria: 

(i) it is at least as extensive as the aggregation of (a) the range 
of audio-visual services offered to TUTV Customers through 
the Distributor's three viewing packs known as "TV 
Favourites", "PictureBox films" and "ESPN" as 1 July 2010 
and (b) the Channels; or 

(ii) it consists of a minimum number of linear television 
channels equivalent (in terms of hours broadcast) to the 
content broadcast on ten (10) twenty-four (24) hour linear 
television channels.” 

1.7 TUTV submitted the Complaint to Ofcom in respect of the Restriction on 16 
July 2010. On 19 July Ofcom sent to Sky a copy of the Complaint for 



 

 

comment and a letter in which it explained that its provisional view, on the 
basis of the contents of the Complaint only, was that the Restriction 
constituted a breach of Condition 14A, as amended by the Order.  Ofcom‟s 
letter requested comments from Sky by 22 July. On 22 July Sky submitted its 
comments (the “First Sky Response”). A version of those comments was 
provided to TUTV on 26 July 2010. 

1.8 Having considered the First Sky Response, Ofcom issued a Provisional 
Assessment to Sky and TUTV on 28 July 2010 seeking submissions by 4 
August.  Both parties submitted comments on the Provisional Assessment on 
4 August (the “Second Sky Response” and the “TUTV Response”). 

  



 

 

2  

2. Consideration of Complaint 

2.1 Under Section 316 of the Act, Ofcom inserted Condition 14A into Sky‟s 
Television Licensable Content Service (“TLCS”) licences for Sky Sports 1 and 
Sky Sports 2.  Condition 14A was subsequently varied by the Tribunal in the 
Order.    

2.2 TUTV‟s Complaint to Ofcom alleged that Sky has breached Condition 14A.  
Ofcom has considered whether there is a breach of Condition 14A in light of 
the representations from all parties and for the reasons set out in this 
decision, has decided that Sky is in breach of the Condition.  

2.3 A Condition imposed under Section 316 may require a licence holder to 
comply with directions given to him by Ofcom for the purposes of the 
Condition. 

2.4 Condition 14A(1)(f) of Sky‟s TLCS licences for Sky Sports 1 and Sky Sports  
provides that Sky shall make offers 

“in accordance with the requirements of this Condition 14A and any 
direction issued by Ofcom under this Licence”. 

2.5 Condition 14A(6) of Sky‟s TLCS licences also provides that: 

“The Licensee shall comply with any direction or request for 
information issued by Ofcom for the purpose of ensuring, monitoring 
or investigating compliance with this Condition 14A.” 

2.6 In addition, pursuant to sections 4(1)(a) and 4(2) of the Broadcasting Act 
1990 Condition 17(1) of the TLCS licences further provides that: 

“The Licensee shall comply with any direction given to him by Ofcom 
in respect of any matter, subject or thing which direction is in the 
opinion of Ofcom appropriate, having regard to any duties which are 
or may be imposed on it, or on the Licensee by or under the 1990 
Act, the 1996 Act, the Communications Act or any relevant 
international obligations and all relevant codes and guidance”. 

2.7 In light of Ofcom‟s decision that Sky is in breach of Condition 14A for the 
reasons set out in this document, Ofcom has decided to issue a direction to 
Sky to ensure compliance with the Condition.  A draft of this direction was set 
out in the Provisional Assessment and comments on it have been taken into 
account below. The terms of the direction are set out in section 4 below. 

Section 317  

2.8 Pursuant to section 317(2) of the Act,  

“Before exercising any of their Broadcasting Act powers for a 
competition purpose, OFCOM must consider whether a more 
appropriate way of proceeding in relation to some or all of the 
matters in question would be under the Competition Act 1998”. 

2.9  Pursuant to section 317(4) of the Act: 



 

 

“If OFCOM have decided to exercise any of their Broadcasting Act 
powers for a competition purpose, they must, on or before doing so, 
give a notification of their decision”. 

2.10 For the reasons set out below Ofcom‟s decision is that the Restriction 
constitutes a breach of Condition 14A. 

2.11 Pursuant to s317(2) we do not consider that it would be more appropriate to 
proceed in relation to this matter under the Competition Act 1998. For the 
reasons which are set out in the Statement (see in particular paragraphs 
9.114 to 9.120), Ofcom decided that it was appropriate to proceed under 
section 316 rather than the Competition Act 1998 to insert Condition 14A in 
Sky‟s licences. This decision concerns compliance with and enforcement of 
Condition14A. 

2.12 In accordance with s317(4) we give notice that we have decided to exercise a 
Broadcasting Act power for a competition purpose and that this decision may 
be appealed pursuant to s317(6).  

Expedited consideration of the Complaint 

2.13 TUTV submitted that Ofcom should consider the Complaint on an urgent 
basis in light of the adverse effect on competition, consumers, manufacturers 
and TUTV which TUTV say results from the Restriction. TUTV relies on 
evidence provided and submissions made by it and others at the interim relief 
hearing in April that the period around the start of the next FAPL season is 
critical to the launch of new retail offerings of Sky Sports 1 and 2; on the late 
introduction of the Restriction in negotiations; and on the lead time needed for 
manufacturers of new linear STBs.   

2.14 Sky submits that Ofcom does not have power to address the Complaint on an 
expedited basis and that there is no evidence of the Restriction having a 
material effect which would warrant Ofcom investigating the Complaint 
expeditiously. 

2.15 Ofcom has general guidelines on handling complaints (guidelines for the 
handling of competition complaints, and complaints and disputes about 
breaches of conditions imposed under the EU Directives of July 2004). 
Specifically, in respect of complaints concerning compliance with Condition 
14A, Ofcom  set out in the Statement (paragraph 10.360): 

“We recognise that a number of prospective retailers are likely to 
want to launch services based on the Core Premium Sports 
channels before the beginning of the 2010 football season and that 
consumer benefits will be maximised by minimising any delay in 
launching new retail services. It is therefore important that 
complaints are resolved as quickly as possible. Due to the amount of 
evidence collected and analysis conducted by Ofcom during the 
course of the market investigation, we are likely to be very familiar 
with the majority of issues raised in a complaint. This will help us to 
focus the scope of any complaint and as a consequence we will aim 
to expedite the completion of any investigation (whilst we recognise 
that the timeline will ultimately be determined by the facts of the 
specific complaint)”. 



 

 

2.16 Sky objected in the First Sky Response to Ofcom considering the Complaint 
on an expedited basis specifically on the grounds that paragraph 94 of the 
2004 guidelines states that “Ofcom‟s discretion under the Communications 
Act to take urgent action applies only to alleged breaches of conditions 
relating to electronic communications networks and services, and does not 
extend to conditions imposed to ensure fair and effective competition in 
commercial television and radio broadcasting services.” 

2.17 Sky‟s submission is based on a misunderstanding of this paragraph of the 
2004 guidelines.  This relates specifically to Ofcom‟s powers to deal with 
“urgent cases” set out in section 98 of the Act.  Under the Act Ofcom is 
required when enforcing conditions set out under section 45 of the Act 4 to 
provide the notified party with a statutory one month period.  Section 98 
permits Ofcom to adopt a shorter period for enforcement of the section 45 
conditions in urgent cases. As paragraph 94 of the guidelines indicates, this 
statutory process does not apply to enforcement of broadcasting licence 
conditions.   

2.18 For the reasons set out below, Ofcom has taken the view that it should act 
expeditiously in investigating the alleged breach of Condition 14A on the facts 
of this case.   

2.19 In the Statement, Ofcom found that Sky Sports 1 and 2 contain a distinctively 
large amount of the most attractive live sports, shown regularly through the 
year and the most significant of these is live coverage of Premier League 
football. For the reasons set out in the Statement, Ofcom concluded that it 
was appropriate for Ofcom to ensure fair and effective competition by 
inserting Condition 14A placing an obligation on Sky to make offers to 
wholesale Sky Sports 1 and 2.  As it submitted during the Tribunal interim 
relief hearing in April, Ofcom considers that the period surrounding the start of 
the FA Premier League season in mid-August is important to the launch of 
new retail offerings of Sky Sports 1 and 2.  Ofcom notes in particular that this 
importance is heightened this season since ESPN will have only 23, rather 
than 46, FA Premier League games showing on its channel.  Ofcom is also 
conscious of the evidence provided by TUTV and others on this issue during 
the interim relief hearing. 

2.20 TUTV and Sky have provided different views on the process and progress of 
negotiations leading to the Agreement.  [ CONFIDENTIAL COMMERCIAL 
NEGOTIATIONS] In light of the importance of this start of the Premier league 
football season on 14 August to the launch of new retail offering of Sky Sports 
1 and 2, Ofcom has considered this complaint as a matter of urgency and has 
sought to resolve it as quickly as possible. 

2.21 In this context, Ofcom is also conscious of the fact that there are significant 
lead times involved in the manufacture of set top boxes capable of receiving 
the Channels.  We understand from TUTV submissions, and also from 
meetings with two manufacturers, that on the basis of the Reference Offer 
made on 14 May 2010, which did not contain the Restriction, TUTV engaged 
with STB manufacturers to ensure that there would be sufficient linear STBs 
produced before August 2010 to supply demand from TUTV subscribers 
purchasing the Channels over a linear STB. Commitments were therefore 
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made towards ensuring that linear STBs can be available. If TUTV is unable 
to retail to linear STBs alternative arrangements will have to be put in place 
for the supply of different STBs, which will entail further delay given the lead 
times involved in the manufacture of STBs. 

2.22 Ofcom is satisfied that in conducting this investigation expeditiously it has 
properly taken account of Sky‟s rights of defence (see above for the process 
followed by Ofcom). 

  



 

 

3  

3. Assessment of compliance with Condition 14A as varied by the 
Order 

3.1 The Restriction relates to distribution of the Channels to basic DTT set-top 
boxes (“STBs”) incorporating conditional access technology (so that linear 
pay channels can be decrypted) but not incorporating either an Internet 
Protocol port (an “IP Port”) or hard-disc recording functionality (a personal 
video recorder or “PVR”). This basic, low-cost, type of STB is referred to in 
this document as a “linear STB”. 

3.2 In summary, the Restriction provides that TUTV can only retail the Channels 
to customers in one of three situations: 

 the customer has a STB with PVR functionality; 

 the customer has a STB with an IP Port, and TUTV launches an IP 
service by August 2011; and 

 the customer has a linear STB and TUTV is making available to that 
box a much wider range of content than it currently provides, or (as it 
has submitted) is able to provide given the availability of DTT capacity. 

3.3 The provisos at (a) and (b) of Clause 7.4.2 provide a “grandfathering” 
arrangement covering all existing linear STBs until 2011. The effect of this 
grandfathering arrangement is limited because it does not apply to new boxes 
and because [ CONFIDENTIAL COMMERCIAL INFORMATION]5.  

Qualifying Platforms  

3.4 TUTV submits at paragraphs 31 and 32 of the Complaint that the effect of the 
Order is to require Sky to make an offer for supply to TUTV‟s platform, subject 
only to issues concerning security and technical standards. The Restriction 
constitutes a breach of Condition 14A, as varied by the Order, because Sky 
has only made an offer in relation to a part of TUTV‟s Qualifying Platform, and 
the exclusion does not relate to security or technical standards. There is, in 
particular, no exclusion in the Order for a particular part of TUTV‟s platform. 

3.5 Firstly Sky submits6 that the meaning given to Qualifying Platform in the Order 
should be considered in context. It argues that the purpose of the part of the 
Order containing this definition was to limit the application of Condition 14A to 
the DTT distribution technology in respect of TUTV, and it was not intended to 
go any further than that and was not intended to oblige Sky to permit supply 
over any and all devices, of any description, that TUTV may use now or in the 
future that incorporate the DTT distribution technology.  

3.6 [ CONFIDENTIAL COMMERCIAL INFORMATION]7. 
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 [ CONFIDENTIAL COMMERCIAL INFORMATION]. 

6
 See paragraphs 3.1 to 3.3 of the First Sky Response and paragraph 2.5 of the Second Sky 

Response 
7
 [ CONFIDENTIAL COMMERCIAL INFORMATION] 



 

 

3.7 Ofcom‟s approach is to interpret the wording of Condition 14A by reference to 
its plain and ordinary meaning, and only to consider other factors where that 
is necessary to aid interpretation of wording which is not clear8.  

3.8 Condition 14A as amended by the Order places an obligation on Sky to offer 
Sky Sports 1 and 2 to TUTV for retail by TUTV to residential customers in the 
United Kingdom on DTT. As Sky submits the Order limits the wider definition 
of “Qualifying Platform” in the original Condition 14A to DTT for TUTV9.  
However, the Order does not limit the definition of Qualifying Platform further 
to certain DTT devices as Sky appears to submit. 

3.9 Ofcom considers10 “platforms” to be the set of devices or software 
applications under the operational control of one operator that are used to 
present a range of available content to the end user (e.g. through the 
operation of an electronic programme guide) and restrict viewing of that 
content to those end users that are entitled to view it (e.g. through the 
operation of Conditional Access or Digital Rights Management 
technologies)11. 

3.10 TUTV, with its set of DTT devices, was one of the platforms established by 
the Order to qualify for an offer from Sky.  

3.11 We therefore consider that Sky was required to make an offer to all of TUTV‟s 
platform, provided that platform is limited to distribution via DTT. The 
Restriction limits the supply for distribution of the Channels using linear STBs 
on DTT. The effect of the Restriction therefore is to carve out of Sky‟s offer to 
TUTV a part of the TUTV DTT platform.  

3.12 Sky further submits that a plain and natural reading of Condition 14A(1) is that 
it requires Sky to make an “offer” in respect of “Qualifying Platforms” that 
complies with Conditions 14A(1)(a) to 14A(1)(f). The requirements in (a) to (f) 
of the Condition define the scope of the obligation to make an offer and 
therefore contractual terms limiting the scope of devices to which an offer 
extends do not contravene Condition 14A(1) if those terms are fair, 
reasonable and without any undue discrimination (“FRND”).  We disagree. 
For the reasons set out above, we consider that the correct reading of 
Condition 14A(1) is that Sky is required to make an offer to TUTV for retail by 
TUTV on the DTT platform and there is no basis to restrict the definition of 
Qualifying Platform further to certain DTT devices.  The fact that an offer must 
be in FRND terms does not mean that those terms can further limit the 
definition of Qualifying Platforms. 

3.13 We therefore consider that the Restriction is contrary to Condition 14A as 
varied by paragraph 2 of the Schedule to the Order.  

                                                
8
 We do not consider that it is necessary to consider Sky‟s rationale for the Restriction for 

these purposes 
9
 As commented by Sky at paragraph 2.5(a) of the Second Sky Response 

10
 See paragraph 9.188 of the Statement 

11
 Digital Rights Management or „DRM‟ represents access control technologies designed to 

impose usage limitations on digital content and devices, enabling rights holders to control how 
their content is used. DRM can be used in online environments to replicate the functionality 
offered by CA in broadcast environments. 



 

 

Technical Standards - Minimum Qualifying Criteria 

3.14 Paragraph 1 of the Schedule to the Order varies Condition 14A in order to 
provide that TUTV is deemed to meet Sky‟s Minimum Qualifying Criteria 
(MQC) “save in respect of technical standards and standards of security and 
encryption”. The Restriction would therefore only be permissible as an MQC if 
and insofar as it was “in respect of technical standards and standards of 
security and encryption”. 

3.15 The Restriction does not relate to “standards of security and encryption”12. 
Therefore, in light of our conclusion above, we consider that it will constitute a 
breach of Condition 14A unless the Restriction can be regarded as a 
technical standard.   

3.16 Sky submits in its Responses that the Restriction constitutes a technical 
standard13. For the following reasons Ofcom considers that the Restriction 
cannot be regarded as a technical standard. 

3.17 We consider that the term “technical standards” would ordinarily cover the 
standards which must be met by the various technologies deployed in the 
distribution of the Channels14. In the context of a STB, a technical standard 
would relate to the functionalities of such a device. However, the Restriction is 
not directed at the functionalities of a linear STB. 

3.18 The Restriction applies to any device that does not provide access to a range 
of services made available by the Distributor “that thereby satisfy the 
definition of TUTV Pay TV Service”. The definition of TUTV Pay TV Service 
does not however distinguish, in terms of functionality, a compliant STB from 
a non-compliant STB. The determining factor for the purposes of the definition 
of TUTV Pay TV Service is what range of content TUTV supplies to a linear 
STB, not the functionality of the STB. A linear STB is capable of carrying 10 
linear pay channels or aggregating content comparable to TUTV‟s push VOD 
service. On Sky‟s submission therefore, the same STB could be non-
compliant on day 1, because TUTV was not providing the required number of 
linear pay channels, and compliant on day 2, if TUTV then started to offer 
those channels.  

3.19 Rather than acting as a technical standard it appears that the purpose of the 
Restriction is to act as a means of defining the minimum scope of the retail 
service that TUTV must provide. This is reflected in particular by Sky‟s 
statement at paragraph 2.10 of the First Sky Response that “the Restriction is 
not aimed at preventing supply to linear STBs per se, but at preventing such 
supply where, in effect, it amounts to simple resale”15. [ CONFIDENTIAL 
COMMERCIAL NEGOTIATIONS] This makes clear that the Restriction is not 
concerned with preventing supply to linear STBs by reference to the technical 
characteristics or functionality of a linear STB, but instead by reference to the 
range of non-Sky content being supplied to a linear STB. 
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 It has not been suggested by any party that the Restriction relates to security. 
13

 See paragraphs 4.5 to 4.7 of the First Sky Response and paragraph 3.8 of the Second Sky 

Response. [ CONFIDENTIAL COMMERCIAL NEGOTIATIONS] 
14

 Some examples of technical issues are provided at paragraphs 10.314 to 10.324. These 
include areas such as the technical interfaces for the delivery of programme feeds and the 
quality of video and audio feeds. 
15

 See also paragraph 2.6 of the First Sky Response 



 

 

3.20 We therefore consider that the Restriction cannot be regarded as a technical 
standard.   

3.21 Sky submits for various reasons that the Restriction is not a MQC.  
Essentially Sky‟s position is that the Restriction is a normal contractual term 
included by broadcasters in their distribution agreements. Ofcom considers 
that on a proper analysis the Restriction is a minimum requirement which Sky 
has imposed on TUTV as to the scope of services (but not technical 
standards for the reasons set out above) provided by TUTV on its DTT 
platform.  In any event, even if it is not a minimum requirement it is contrary to 
Condition 14A for all the reasons set out in this decision. 

3.22 For all the reasons set out above, Ofcom‟s conclusion is that, as a result of 
the Restriction, Sky has breached Condition 14A, as varied by the Order, in 
each of the Sky Sports 1 and Sky Sports 2 TLCS licences. 

Sky’s state of knowledge as to TUTV’s platform 

3.23 [ CONFIDENTIAL COMMERCIAL INFORMATION]16.  

3.24 [ CONFIDENTIAL COMMERCIAL INFORMATION] 

3.25 [ CONFIDENTIAL COMMERCIAL INFORMATION]17  

3.26 The Order was the result of an interim relief application brought by Sky on an 
urgent basis. Sky participated fully in the process of agreeing the wording put 
to the Tribunal which subsequently appeared in the final Order. [ 
CONFIDENTIAL COMMERCIAL NEGOTIATIONS] 

Assessment of whether the Restriction is FRND 

3.27 As explained above, Ofcom considers that the Restriction constitutes a 
breach of Condition 14A as varied by the Order. 

3.28 Essentially, Sky‟s position is that whether or not there has been a breach 
according to the wording of Condition 14A as varied by the Order, there will 
be no breach if it were considered that the Restriction complied with the 
requirement in Condition 14A (1) for the terms offered by Sky to be fair, 
reasonable and without any undue discrimination (“FRND”)18. 

3.29 Ofcom disagrees with this analysis.  The requirement that the terms offered 
by Sky be FRND is additional to the other requirements contained in 
Condition 14A(1). Even if the Restriction is compatible with the FRND 
requirement this would not render it compliant with the Condition. It is not 
therefore necessary for Ofcom separately to consider whether the Restriction 
is compatible with the obligation in Condition 14A(1) for the terms offered  to 
be FRND. 

3.30 For the reasons set out in this section, we do not in any event consider that it 
is fair or reasonable for Sky to carve out of its offer a part of the TUTV 
platform on grounds that are not related to either security or technical 
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 [ CONFIDENTIAL COMMERCIAL INFORMATION] 
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 [ CONFIDENTIAL COMMERCIAL INFORMATION] 
18

 [ CONFIDENTIAL COMMERCIAL INFORMATION] 



 

 

standards. However, for the sake of completeness we have considered Sky‟s 
submissions on why it considers that the Restriction is FRND. 

3.31 Sky submits that Ofcom cannot carry out an assessment of whether the 
Restriction is FRND without considering Sky‟s rationale for the Restriction. 
Sky summarises this rationale as being that it “wishes to prevent simple 
reselling of its valuable sports channels via linear-only devices which offer no 
opportunity for technical innovation or the ability to provide other functionality 
or pay TV content to the viewer”19. 

3.32 Sky goes on to specify its concern as being that “simple resale would (as set 
out in the Response): 

(a) undermine the intrinsic value of the channels by allowing them 
to be retailed over devices and in a manner which is not 
conducive to maintaining their status as premium channels in 
the eyes of consumers; 

(b) undermine Sky‟s incentives to invest in content thereby 
potentially damaging the future quality of the content on the 
channels; and 

(c) potentially undermine Sky‟s entire business model for premium 
channel supply through eventual commoditisation of its 
channels.”20 

3.33 Sky has provided no evidence in either of its Responses to objectively justify 
why the Restriction is FRND. In this context Ofcom notes in particular that: 

 Sky sells Sky Sports 1 and 2 to its subscribers on DSat over basic 
STBs (not having an IP Port or a hard disc) without a requirement to 
purchase other pay TV services;  

 TUTV can engage in “simple reselling” over other types of STB;  

 additional pay TV content can be provided to TUTV‟s linear STBs, as 
is recognised in the Restriction; and 

 Sky‟s position in relation to TUTV was dealt with by the Order. Its 
position in relation to retailers other than TUTV, BT and Virgin Media 
is protected because such retailers must apply to the Tribunal for an 
extension of the Order, a process which provides Sky with the 
opportunity to object to any such further extension (if it wishes). 

3.34 The apparent effect of the Restriction is to distort competition by increasing 
the minimum cost of providing a STB to a potential DTT subscriber rather 
than the prevention of “simple reselling”21. 

                                                
19

 Paragraphs 4.4 of the Second Sky Response. 
20

 Paragraph 4.6 Second Sky Response. 
21

 Linear STBs are cheaper than boxes containing PVR functionality. From January 2010 to 
July 2010 Top Up TV was advertising linear STBs for retail on its website at a cost of £30, 
with new PVR STBs costing around £100. An STB featuring an IP Port would be more 
expensive for a consumer to purchase than a linear STB (TUTV estimates in paragraph 6.6 of 
the TUTV Response that could be more significant that the £5 difference estimated by Ofcom 



 

 

3.35 Sky also argues that its rationale is consistent with statements made by 
Ofcom in the Statement. We do not agree with that analysis. It is clear from 
the Statement: 

 that Ofcom considered the lack of entry-level packages was a 
distortion of choice resulting from Sky‟s approach to the supply of 
premium channels22; 

 in referring to “entry-level packages” Ofcom was including low priced 
packages that involved devices which were not subsidised (e.g. STBs 
purchased directly by a consumer from a third party) and offered a 
limited range of content23;  

 that the WMO obligation was intended to address the lack of 
availability of such packages and that this would occur on DTT in the 
short term (on devices without IP Ports as well as hybrid boxes)24. 

3.36 Sky has made submissions to the effect that it had understood from the 
Statement that Ofcom would support the Restriction on the basis that only 
those companies which were prepared to invest in innovative technology 
should be capable of receiving the benefit of the WMO obligation. In support 
of its argument Sky has quoted selectively from the Statement and used 
quotes out of context. It is notable in particular that Sky‟s argument relies on 
quotes derived from the approach used by Ofcom to the setting of prices 
under the WMO obligation rather than the direct statements on entry-level 
packages set out above. 

3.37 Ofcom‟s approach to the calculation of the maximum prices that would apply 
under the WMO obligation was not targeted at facilitating entry by operators 
re-selling the Channels without providing additional services. This was 
because we considered it appropriate to use Sky as the appropriate 
benchmark for an efficient retailer, deriving retail-minus wholesale prices by 
subtracting retail costs from Sky‟s retail prices25.  

3.38 It is clear from the pricing principles in the Statement that Ofcom‟s approach 
was to derive prices under the WMO obligation on the basis of affording Sky's 
competitors the same retail margin as Sky enjoys itself26. The only deviation 
we made to Sky‟s costs was on the basis of scale27. 

3.39 Sky quotes paragraph 10.125 of the Statement in support of the Restriction28. 
However, this paragraph relates specifically to the question of what relevant 
costs should be included within the retail margin, given the existence of 
common costs.  

3.40 Sky achieves its level of efficiency in part through the packaging of a range of 
services which is broader than just Sky Sports 1 and Sky Sports 2. We 
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considered that competitors should be expected to achieve a similar level of 
efficiency. Had we sought directly to support entry by simple re-sellers of Sky 
Sports 1 and Sky Sports 2, all else being equal, this would have resulted in a 
larger retail margin (to enable recovery of the full standalone costs of retailing 
from these channels alone), and hence a lower wholesale price. However, our 
decision not to set lower wholesale prices did not mean that we ruled out the 
possibility that, through adopting innovative approaches or being more 
efficient than Sky in other respects, a new retailer might be able profitably to 
offer an entry level package based on simple linear devices, to a subset of its 
customers.   

3.41 Sky also refers to paragraphs 11.4, 11.116, and 11.117 of the Statement in 
support of the Restriction, noting that Ofcom‟s “objective is to ensure effective 
competition from efficient operators that are prepared to make a substantial 
long-term investment in innovative pay TV services...”29. 

3.42 These paragraphs refer to the principle that prices should be set to enable 
sustainable, long-term entry, as described in paragraphs 10.61 to 10.65 of the 
Statement. The implication of this is not that competitors should be prohibited 
from resale of the channels, but that in order to be successful in competing 
with Sky in the long term, they would be likely to have to innovate and 
differentiate30. In this respect we note that TUTV is differentiated from Sky in 
that it is broadcasting over DTT and is seeking to innovate through different 
packages of platform services and content to those provided by any other 
retailer. 

3.43 Sky‟s reference to paragraph 10.2 of the Statement “...rather they require 
entrants to innovate around the channels in order to build a successful 
business”, in support of the Restriction, suggests a narrower perspective of 
innovation than envisaged in the Statement31.  

3.44 Any pay TV service consists of the sale of both platform services and content. 
That suggests at least the following models of competition: 

 Resale of both Sky‟s platform services and Sky‟s content. It was 
decided in the Statement that, on balance, we did not believe that an 
additional intervention associated with extending the obligation to 
Sky‟s platform(s) would be appropriate for ensuring fair and effective 
competition32. 

 Resale of Sky‟s content, bundled with non-Sky platform services (as 
proposed by Top Up TV – at least to a subset of its customers). We 
allowed for this within the WMO remedy, but set prices so that the 
profitability would depend on the competitiveness of the non-Sky 
platform, rather than an ability to arbitrage the margin on the content, 
as explained above; 

 Resale of Sky‟s content, bundled with non-Sky platform services, plus 
a range of other services (as proposed by BT Vision). We also allowed 
this within the WMO remedy, but set prices so that the profitability 
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would depend on the competitiveness of the non-Sky platform and the 
range of other services. 

3.45 Both the models of competition included within the WMO remedy require a 
competitor to innovate in the type of platform services and content they intend 
to package with the Channels33. 

3.46 Sky also refers to paragraph 9.98 of the Statement and argues that this is a 
section which is not concerned with the setting of prices. That paragraph does 
however deal with price structure (in the context of the negotiation on 
commitments between Sky and Ofcom). It reflects an Ofcom concern about 
price structure encouraging pure resellers of Sky‟s content. As discussed 
above our decision not to set lower wholesale prices did not mean that we 
ruled out the possibility that, through adopting innovative approaches or being 
more efficient than Sky in other respects, a new retailer might be able 
profitably to offer an entry level package based on simple linear devices, to a 
subset of its customers. We note in any event that TUTV is not a pure reseller 
of Sky‟s content as its business incorporates a variety of platform services 
and content services. 

3.47 Sky also submits that the offer of the Channels over a linear STB cannot 
constitute an entry-level package as it would not be possible to upgrade to a 
wider range of pay TV services. We do not accept this argument. As 
discussed above, it is possible to distribute more linear channels to a linear 
STB. We do not in any event accept that the concept of an entry-level 
package requires there to be a route to a wider range of services over the 
same STB. The type of STB used is effectively part of a customer‟s package 
and once TUTV has a customer using a linear STB it might seek to upgrade 
him/her to a more capable STB.  

3.48 We note TUTV‟s argument in the Complaint that there is a breach arising 
from discriminatory treatment as between TUTV and Virgin Media. As far as 
we are aware Virgin Media has not yet sought an offer for supply on DTT 
pursuant to the Order and therefore there does not appear to be any basis at 
present for a finding of discrimination. 
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4  

4. Direction 

4.1 Sky submits that the draft direction is disproportionate in light of Ofcom‟s 
concerns and that a proportionate approach might for example involve limiting 
the scope of the direction to removing the second limb of the definition of 
“TUTV Pay TV Services”, which refers a situation where TUTV may supply to 
a linear STB when it is offering ten 24 hour linear DTT channels34. It also 
submits that if Ofcom‟s immediate concern is in relation to the arrangements 
already made by TUTV for the production of linear STBs, then this could be 
dealt with through a narrow direction which extended the grandfathering 
provisions already present in the Restriction to all linear STBs already in the 
supply chain35. 

4.2 Ofcom has decided for the reasons set out above that the Restriction is in 
breach of the obligation on Sky to make an offer Sky Sports 1 and 2 to TUTV 
for retail on DTT pursuant to Condition 14A as amended by the Order.  
Accordingly Ofcom considers that its proposed direction is a proportionate 
and appropriate measure to ensure compliance with Condition 14A. 

4.3 We do not consider that the removal of the second limb of the definition of 
“TUTV Pay TV Service” is a proportionate or appropriate measure in light of 
our decision. Ofcom does not consider the Restriction is a technical standard 
and therefore it is not appropriate for it to try to amend the Restriction in such 
a way that it might seem closer to being a technical standard. The removal of 
the second limb would in fact only serve to accentuate the negative impact of 
the Restriction.  

4.4 We also do not consider it proportionate or appropriate in light of our decision 
to require an extension of the grandfathering arrangements to linear STBs 
already in the supply chain. In particular, Ofcom‟s concern over the impact of 
the Restriction is not limited to linear STBs already in the supply chain. 

4.5 TUTV submits that the direction should refer directly to clause 7.4.2 of the 
Agreement rather than to the “Restriction” as defined in section 1 above.  We 
accept that this usefully clarifies the drafting of the direction. 

4.6 Following consideration of Sky and TUTV‟s representations, Ofcom has 
decided that the Restriction constitutes a breach of Condition 14A as 
amended by the Order.  

4.7 Ofcom therefore issues the following direction to Sky to ensure compliance 
with the Condition:  

(a) the Restriction constitutes a breach of Condition 14A as varied by the 
Order; and 

(b) Sky must remove clause 7.4.2 from the Agreement forthwith. 

 
11 AUGUST 2010 
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