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Section 1 

1 Confirmation Decision to EE Limited of a 
contravention of General Condition 14 
under section 96C of the Communications 
Act 2003 

Section 96C of the Communications Act 2003 

1.1 Section 96C of the Communications Act 2003 (the “Act”) gives the Office of 
Communications (“Ofcom”) the power to issue a decision (a “Confirmation Decision”) 
confirming the imposition of requirements on a person where that person has been 
given a notification under section 96A of the Act, Ofcom have allowed that person an 
opportunity to make representations about the matters notified, and the period 
allowed for the making of representations has expired. Ofcom may not give a 
Confirmation Decision to a person unless, having considered any representations, we 
are satisfied that the person has, in one or more of the respects notified, been in 
contravention of a condition specified in the notification under section 96A. 

1.2 A Confirmation Decision: 

a) must be given to the person without delay; 

b) must include reasons for the decision; 

c) may require immediate action by the person to comply with requirements of a kind 
mentioned in section 96A(2)(d) of the Act,1 or may specify a period within which 
the person must comply with those requirements; and 

d) may require the person to pay- 

i) the penalty specified in the notification issued under section 96A of the Act, or 

ii) such lesser penalty as Ofcom consider appropriate in light of the person’s 
representations or steps taken by the person to comply with the condition or 
remedy the consequences of the contravention, and may specify the period 
within which the penalty is to be paid. 

General Condition 14 

1.3 Section 45(1) of the Act gives Ofcom the power to set conditions, including general 
conditions, binding on the person to whom they are applied. 

1.4 The Schedule to a Notification issued by the Director General of Telecommunications 
on 22 July 2003 under section 48(1) of the Act, which took effect from 25 July 2003, 
sets out the General Conditions of Entitlement (the “General Conditions” or “GCs”) 

                                                
1
 Such requirements include those steps that Ofcom thinks should be taken by the person in order to 

comply with the condition, or to remedy the consequences of the contravention. 
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which apply to all Communications Providers (CPs) defined in each GC. The GCs 
have, from time to time, been amended.2  

1.5 In a Statement published on 22 July 2010, Ofcom introduced new rules applicable to 
all CPs, when handling Complaints made by Domestic and Small Business 
Customers (the “July 2010 Statement”).3 The July 2010 Statement established the 
Ofcom Approved Code of Practice for Complaints Handling (the “Ofcom Code” which 
is Annex 4 to GC14). The Ofcom Code sets out minimum standards covering the 
accessibility, transparency, effectiveness, and records retention aspects of providers' 
complaints handling procedures, and requires CPs to facilitate access to Alternative 
Dispute Resolution (ADR). The rules around the handling of complaints came into 
force on 22 January 2011, while the requirements regarding facilitating access to 
ADR came into force on 22 July 2011. A copy of GC14 is at Annex 1 and a copy of 
the full text of the Ofcom Code is at Annex 2.  

1.6 Ofcom also published Guidance Notes to the Ofcom Code, intended to provide some 
insight into the rationale behind each particular requirement, outline Ofcom’s 
expectations and provide some guidance as to Ofcom’s likely approach to 
investigating compliance with the Ofcom Code. A copy of the Guidance Notes is at 
Annex 3.4 

1.7 GC14 applies to CPs, defined in GC14.13 as “a person who provides Public 
Electronic Communication Services to Domestic and Small Business Customers”. 
GC14.13 in turn defines “Domestic and Small Business Customer” as, “in relation to 
a Communications Provider, a Customer of that Provider who is neither (i) himself a 
Communications Provider; nor (ii) a person who is such a Customer in respect of an 
undertaking carried on by him for which more than ten individuals work (whether as 
employees or volunteers or otherwise).” 

1.8 GC14.4 requires that: 

“The Communications Provider shall have and comply with procedures that 
conform to the Ofcom Approved Code of Practice for Complaints Handling when 
handling complaints made by Domestic and Small Business Customers about its 
Public Electronic Communications Services.5” 

Subject of this Confirmation Decision 

1.9 This Confirmation Decision is addressed to EE Limited (“EE”), trading as 4GEE, 
Orange and T-Mobile, whose registered company number is 02382161. EE’s 
registered office is Trident Place, Mosquito Way, Hatfield, Hertfordshire, AL10 9BW. 

                                                
2
 A consolidated version of the General Conditions as at 28 May 2015 is available at: 

http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/CONSOLIDATED_VERSION_OF_GENERAL_
CONDITIONS_AS_AT_28_MAY_2015.pdf  
3
 The Statement “A Review of Consumer Complaints Procedures” is available at: 

http://stakeholders.ofcom.org.uk/binaries/consultations/complaints_procedures/statement/statement.p
df  
4
 The Guidance to the Ofcom Code is available at: 

http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/complaints-handling-guidance.pdf  
5
 A Review of Consumer Complaints Procedures, Statement and notification, 22 July 2010 - deleted 

the former 14.4 and replaced with new 14.4 – entered into force 22 January 2011 

http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/CONSOLIDATED_VERSION_OF_GENERAL_CONDITIONS_AS_AT_28_MAY_2015.pdf
http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/CONSOLIDATED_VERSION_OF_GENERAL_CONDITIONS_AS_AT_28_MAY_2015.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/complaints_procedures/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/complaints_procedures/statement/statement.pdf
http://stakeholders.ofcom.org.uk/binaries/telecoms/ga/complaints-handling-guidance.pdf
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Notification given by Ofcom under section 96A 

1.10 On 26 March 2015, Ofcom issued a notification under section 96A of the Act (the 
“section 96A Notification”) to EE, stating that Ofcom had reasonable grounds for 
believing that during the Relevant Period of the investigation, and specifically over 
the period from 22 July 2011 to 8 April 2014, EE contravened GC14.4, the provision 
relating to complaints handling procedures. In particular, EE contravened GC14.4 by 
failing to have and comply with procedures that conform to the Ofcom Code when 
handling complaints made by Domestic and Small Business Customers about its 
Public Electronic Communications Services. 

1.11 In the section 96A Notification, Ofcom said that in order to comply with GC14.4, and 
specifically with paragraph 1(c)(v) of the Ofcom Code, EE should amend its 
Customer Complaints Code such that it includes a correct reference to the 
requirements on EE in paragraph 4(c) of the Ofcom Code. Ofcom also said that we 
were not minded to specify any particular steps that EE should take in order to 
remedy the consequences of the other instances we had identified over the Relevant 
Period in which EE failed to have and comply with procedures that conformed to the 
Ofcom Code (which cumulatively amount to a single contravention of GC 14.4).  

1.12 The section 96A Notification also notified EE that Ofcom was minded to impose a 
penalty on EE in respect of the contravention of GC14.4 during the Relevant Period, 
and the level of the proposed penalty. 

1.13 EE was given until 5.00pm on 28 April 2015 to make written representations to 
Ofcom about the matters set out in the section 96A Notification. EE also had the 
opportunity to make oral representations. 

1.14 EE provided written representations to Ofcom on 28 April 2015, and made oral 
representations to Ofcom on 15 May 2015. 

Confirmation Decision  

1.15 Having served the section 96A Notification on EE which allowed it the opportunity to 
make representations, the period allowed for making representations having now 
expired, and having considered EE’s representations, Ofcom is satisfied that EE has, 
in one or more of the respects notified, been in contravention of a condition specified 
in the section 96A Notification (specifically GC14.4) during the Relevant Period. 
Therefore, Ofcom has decided to give EE a Confirmation Decision in accordance with 
section 96C of the Act. The reasons are set out in the remainder of this document 
(the “Explanatory Statement”). 

Steps that should be taken by EE  

1.16 Ofcom is satisfied that EE has taken sufficient steps to come into compliance with 
paragraph 1(c)(v) of the Ofcom Code by amending its Customer Complaints Code to 
include reference to the Deadlock Letter requirement of paragraph 4(c) of the Ofcom 
Code, and that this particular contravention is therefore no longer ongoing.    

1.17 We have decided not to specify any particular steps that EE should take in order to 
remedy the consequences of the other instances we have identified over the 
Relevant Period in which EE failed to have and comply with procedures that 
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conformed to the Ofcom Code (which cumulatively amount to a single contravention 
of GC 14.4). EE is, nonetheless, free to take any steps it considers relevant.  

Penalty 

1.18 Ofcom has determined that a penalty of £1,000,000 be imposed on EE in respect of 
its contravention of GC14.4 during the Relevant Period. 

Next steps  

1.19 EE has until 5.00pm on 30 July 2015 to pay Ofcom the penalty of £1,000,000.    

Interpretation 

1.20 Words or expressions used in this Confirmation Decision have the same meaning as 
in the GCs or the Act except as otherwise stated in this Confirmation Decision. 

 

 

Tony Close (Director of Content Standards, Licensing & Enforcement) and 
William Godfrey (Director of Economic Analysis) 

as decision makers for Ofcom 

2 July 2015 
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Section 2 

2 Executive Summary 
2.1 The remainder of this document is an Explanatory Statement in support of the 

Confirmation Decision Ofcom gives EE (trading as 4GEE, Orange and T-Mobile), 
under section 96C of the Act, in respect of its contravention of GC14.4. For ease of 
reference, where we refer to: 

 “EE”, we are referring to EE Limited trading as 4GEE, Orange and T-Mobile; and 

 “4GEE”, we are referring to the 4GEE mobile brand operated by EE.6   

2.2 In a Statement published on 22 July 2010, Ofcom introduced new rules applicable to 
all communications providers (CPs), when handling Complaints made by Domestic 
and Small Business Customers (the “July 2010 Statement”). The July 2010 
Statement contained a notification of modification of GC14.4 to the effect that CPs 
must have and comply with procedures set out in the Ofcom Approved Code of 
Practice for Complaints Handling (the “Ofcom Code” which is Annex 4 to GC14). The 
Ofcom Code sets out minimum standards covering the accessibility, transparency, 
effectiveness, and records retention aspects of providers' complaints handling 
procedures, and also requires CPs to facilitate access to Alternative Dispute 
Resolution (“ADR”). The Ofcom Code requires CPs to issue ‘Deadlock Letters’ and 
‘Written Notifications’ to complainants in certain circumstances, both of which terms 
are defined in the Ofcom Code. The rules around the handling of complaints came 
into force on 22 January 2011, while the requirements regarding facilitating access to 
ADR came into force on 22 July 2011.  

2.3 On 12 February 2013, Ofcom opened an own-initiative GC14 Monitoring and 
Enforcement Programme (the “Programme”) to assess industry compliance with 
GC14.4.7 As part of the Programme, we issued EE with an information request under 
section 135 of the Act on 21 May 2013 (the “First Information Request”). The same 
information request was also issued to a number of other CPs as part of the 
Programme.  

2.4 Following an assessment of the evidence gathered under the Programme and follow-
up engagement, Ofcom decided to open an own-initiative investigation (the 
“Investigation”) into EE’s compliance with GC14.4 during the period from 
22 July 2011 onwards. On 27 February 2014 we informed EE of our decision and we 
opened the Investigation. As part of the Investigation, we issued EE with three further 
information requests under section 135 of the Act: on 6 May 2014 (the “Second 
Information Request”), on 29 July 2014 (the “Third Information Request”) and on 
3 October 2014 (the “Fourth Information Request”). 

2.5 In light of the information available to us including in EE’s and CISAS’s responses to 
Ofcom’s Information Requests and follow-up clarification correspondence, Ofcom 
reached the provisional view that we had reasonable grounds for believing that 

                                                
6
 In our correspondence with EE and the ADR scheme CISAS, EE Limited and its 4GEE brand have 

been referenced as “EE Ltd” and “EE” respectively.  
7
 Further information is available at: http://stakeholders.ofcom.org.uk/enforcement/competition-

bulletins/open-cases/all-open-cases/cw_01101/  

http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/open-cases/all-open-cases/cw_01101/
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/open-cases/all-open-cases/cw_01101/
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between 22 July 2011 and 8 April 2014 (the “Relevant Period”), EE contravened 
GC14.4 in the following ways, and at the following times: 

a) Not sending customers Written Notification of their right to go to ADR eight weeks 
after the complaint is first brought to the attention of the CP in a number of 
complaint cases that subsequently went to CISAS (EE’s ADR scheme) between 
May 2012 and April 2014, as required by paragraph 4(d) of the Ofcom Code. This 
contravention covered the entire Relevant Period (a period of nearly 33 months).    

b) Not sending Deadlock Letters on request to customers in a number of complaint 
cases that subsequently went to CISAS between May 2012 and April 2014, as 
required by paragraph 4(c) of the Ofcom Code. In at least seven cases EE 
refused to issue a Deadlock Letter to a customer by stating that it did not issue 
these types of letters. This contravention covered the entire Relevant Period (a 
period of nearly 33 months).   

c) Sending paper bills to customers that did not make reference to the fact that 
Orange customers could utilise the ADR scheme at no cost to themselves, as 
required by paragraph 4(b) of the Ofcom Code. This continued from 22 July 2011 
to 28 February 2014 (a period of approximately 31 months). 

d) Sending Written Notifications to customers that did not make reference to the fact 
that 4GEE, Orange and T-Mobile customers could utilise the ADR scheme at no 
cost to themselves, as required by paragraph (e) of the definition of Written 
Notification set out in the Ofcom Code. This continued from 22 July 2011 to 
9 February 2014 (a period of nearly 31 months). 

e) Not referencing in its Customer Complaints Code that complainants are also able 
to access EE’s ADR scheme by requesting a written Deadlock Letter where both 
parties (the CP and the complainant) have agreed to deadlock, as required by 
paragraph 1(c)(v), and 4(c), of the Ofcom Code. At the time of the section 96A 
Notification, this contravention was ongoing.  

2.6 It was on this basis that, on 26 March 2015, Ofcom issued EE with the section 96A 
Notification, a copy of which is at Annex 33. 

2.7 In the section 96A Notification, Ofcom said that in order to comply with GC14.4, and 
specifically with paragraph 1(c)(v) of the Ofcom Code, EE should amend its 
Customer Complaints Code such that it includes a correct reference to the 
requirements on EE in paragraph 4(c) of the Ofcom Code. Ofcom also said that we 
were not minded to specify any particular steps that EE should take in order to 
remedy the consequences of the other instances we had identified over the Relevant 
Period in which EE failed to have and comply with procedures that conformed to the 
Ofcom Code (which cumulatively amount to a single contravention of GC 14.4).  

2.8 The section 96A Notification also notified EE that Ofcom was minded to impose on it 
a penalty in respect of the contravention, and stated the level of the proposed 
penalty. 

2.9 EE was given until 5.00pm on 28 April 2015 to make written representations to 
Ofcom about the matters set out in the section 96A Notification, which it provided on 
28 April 2015 (the “Written Representations”), a copy of which is at Annex 34. EE 
also had the opportunity to make oral representations, which it did on 15 May 2015 
(the “Oral Representations”), a transcript of which is at Annex 36. A slide pack 
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presented by EE during the Oral Representations is at Annex 37 (together the 
“Representations”). Ofcom also wrote to EE on 5 May 2015 to request copies of 
certain email correspondence referenced in its Written Representations. EE 
responded on 5 May 2015 and this correspondence is at Annex 35. 

2.10 Ofcom has considered the Representations and is satisfied that during the Relevant 
Period, specifically between 22 July 2011 and 8 April 2014, EE contravened GC14.4 
in the following ways, and at the following times: 

a) Not sending customers Written Notification of their right to go to ADR eight weeks 
after the complaint is first brought to the attention of the CP in a number of 
complaint cases that subsequently went to CISAS between May 2012 and April 
2014, as required by paragraph 4(d) of the Ofcom Code. This contravention 
covered the entire Relevant Period (a period of nearly 33 months) but was 
particularly prevalent in 2012 and 2013.8   

b) Not sending Deadlock Letters on request to customers in a number of complaint 
cases that subsequently went to CISAS between May 2012 and April 2014, as 
required by paragraph 4(c) of the Ofcom Code. In certain cases EE refused to 
issue a Deadlock Letter to a customer by stating that it did not issue these types 
of letters. This contravention covered the entire Relevant Period (a period of 
nearly 33 months) but was particularly prevalent in 2013.   

c) Sending paper bills to customers that did not make reference to the fact that 
Orange customers can utilise the ADR scheme at no cost to themselves, as 
required by paragraph 4(b) of the Ofcom Code. This continued from 22 July 2011 
to 28 February 2014 (a period of approximately 31 months). 

d) Sending Written Notifications to customers that did not make reference to the fact 
that 4GEE, Orange and T-Mobile customers can utilise the ADR scheme at no 
cost to themselves, as required by paragraph (e) of the definition of Written 
Notification set out in the Ofcom Code. This continued from 22 July 2011 to 
9 February 2014 (a period of nearly 31 months). 

e) Not referencing in its Customer Complaints Code that complainants are also able 
to access EE’s ADR scheme by requesting a written Deadlock Letter where both 
parties (the CP and the complainant) have agreed to deadlock, as required by 
paragraph 1(c)(v), and 4(c), of the Ofcom Code. This contravention continued 
throughout the Relevant Period and ceased on 1 April 2015. 

2.11 Having considered the Representations, the basis upon which Ofcom is satisfied that 
EE has contravened GC14.4 over the Relevant Period as set out in paragraph 2.10 
above, represents a slight amendment to Ofcom’s provisional view contained within 
the section 96A Notification, as set out at paragraph 2.5 above. 

2.12 Ofcom has decided to impose a penalty on EE as a result of the contravention set out 
above. The penalty shall be the sum of £1,000,000 in respect of its contravention of 
GC14.4 during the Relevant Period. 

                                                
8
 CISAS may accept complaints up to 12 months after the customer first complained to the CP, or 

even after 12 months in exceptional circumstances. These cases therefore contain initial complaints 
made by customers to EE throughout the Relevant Period.  
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2.13 Ofcom’s view is that this penalty amount is appropriate and proportionate to the 
contravention in respect of which it is imposed. In taking that view Ofcom has had 
regard to EE’s responses to Ofcom’s First, Second, Third and Fourth Information 
Requests, CISAS’s Information Request Response, the Representations and 
Ofcom’s published Penalty Guidelines. The basis for Ofcom’s view is explained in 
Section 7 of this document. 

2.14 EE has until 5.00pm on 30 July 2015 to pay Ofcom the penalty of £1,000,000. 
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Section 3 

3 Background 

The statutory framework 

3.1 Ofcom is the national regulatory authority for electronic communications networks 
and services. We have a number of duties and functions under the Act. 

Ofcom’s duties and functions 

3.2 Ofcom’s principal duty when performing our functions is set out in section 3(1) of the 
Act: 

“(1) It shall be the principal duty of OFCOM, in carrying out their functions— 

(a) to further the interests of citizens in relation to communications matters; and 

(b) to further the interests of consumers in relevant markets, where appropriate 
by promoting competition.” 

3.3 Section 3(3) of the Act states that: 

“(3) In performing their duties under subsection (1), OFCOM must have regard, in 
all cases, to— 

(a) the principles under which regulatory activities should be transparent, 
accountable, proportionate, consistent and targeted only at cases in which 
action is needed; and 

(b) any other principles appearing to OFCOM to represent the best regulatory 
practice.” 

3.4 With section 3(3) in mind, Ofcom has published a statement of regulatory principles.9 
These include that Ofcom will: 

a) regulate with a clearly articulated and publicly reviewed annual plan, with 
stated policy objectives; 

b) operate with a bias against intervention, but with a willingness to intervene 
firmly, promptly and effectively where required; 

c) strive to ensure our interventions will be evidence-based, proportionate, 
consistent, accountable and transparent in both deliberation and outcome; 
and 

d) always seek the least intrusive regulatory mechanisms to achieve our policy 
objectives.  

                                                
9
 See: http://www.ofcom.org.uk/about/what-is-ofcom/statutory-duties-and-regulatory-principles/  

http://www.ofcom.org.uk/about/what-is-ofcom/statutory-duties-and-regulatory-principles/
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3.5 Ofcom’s functions, for present purposes, in performing which we must fulfil the duties 
above, and the powers we have to perform those functions are as follows. 

3.6 Under section 45 of the Act, Ofcom has the power to set (and the function of setting) 
General Conditions (GCs) binding the persons to whom they are applied in 
accordance with section 46. Under section 46, a GC may be applied generally to 
every person providing an electronic communications network or electronic 
communications service, or to every person providing such a network or service of a 
particular description specified in the GC. GCs can only contain provisions authorised 
or required by one or more of sections 51, 52, 57, 58 or 64 of the Act.  

3.7 The Schedule to a Notification issued by the Director General of Telecommunications 
on 22 July 2003 under section 48(1) of the Act, which took effect from 25 July 2003, 
sets out the General Conditions of Entitlement which apply to all CPs defined in each 
GC. The GCs have, from time to time, been amended. 

3.8 In 2010, Ofcom introduced new complaints handling rules, applicable from 2011, by 
making an amendment to GC14 under section 45 of the Act, which replaced the 
previous requirement for providers to seek Ofcom approval for their individual Codes 
of Practice. Through the new rules, Ofcom established minimum standards for 
complaints handling procedures, which apply to all CPs through the Ofcom Code. 
These minimum standards cover the accessibility, transparency, effectiveness, and 
records retention aspects of providers' complaints handling procedures. The Ofcom 
Code also requires CPs to provide information to Complainants about their right to 
take unresolved complaints to an independent ADR scheme at no cost to 
themselves, after eight weeks. 

3.9 The minimum standards for the handling of complaints came into force on 
22 January 2011, while the requirements in relation to facilitating access to ADR 
came into force on 22 July 2011. 

3.10 Ofcom also has the following functions and powers relating to the enforcement of 
GCs under the Act. 

3.11 Under section 96A where Ofcom determines that there are reasonable grounds for 
believing that a person is contravening, or has contravened, a condition (other than 
an SMP10 apparatus condition) set under section 45, Ofcom may give that person a 
Notification. Section 96A(2) states: 

“A notification under this section is one which- 

(a) sets out the determination made by Ofcom; 

(b) specifies the condition and contravention in respect of which that determination 
has been made; 

(c) specifies the period during which the person notified has an opportunity to make 
representations; 

(d) specifies the steps that Ofcom think should be taken by the person in order to- 

(i) comply with the condition; 

                                                
10

 Significant Market Power. 
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(ii) remedy the consequences of the contravention; 

(e) specifies any penalty which Ofcom are minded to impose in accordance with 
section 96B; 

(f) where the contravention is serious, specifies any direction which Ofcom are 
minded to give under section 100; and 

(g) where the contravention relates to a condition set under sections 87 to 91, 
specifies any direction which Ofcom are minded to give under section 11A.” 

3.12 Section 96A was inserted into the Act by paragraph 55 of The Electronic 
Communications and Wireless Telegraphy Regulations 2011 (the “2011 
Regulations”).11 The 2011 Regulations came into force on 26 May 2011 and included 
amendments to the Act for the purpose of implementing Directives 2009/136/EC12 
and 2009/140/EC.13 

3.13 The process set out in section 96A applies in respect of any contravention occurring 
on or after 26 May 2011 and, in relation to a continuing contravention, in respect of 
the period of contravention from 26 May 2011 onwards. 

3.14 As set out above, where the Notification under section 96A specifies any penalty 
which Ofcom is minded to impose, the penalty must be in accordance with section 
96B.  

3.15 Section 96B says: 

“(1) This section applies where a person is given a notification under section 96A 
which specifies a proposed penalty. 

(2)  Where the notification relates to more than one contravention, a separate penalty 
may be specified in respect of each contravention. 

(3)  Where the notification relates to a continuing contravention, no more than one 
penalty may be specified in respect of the period of contravention specified in the 
notification. 

(4)  But, in relation to a continuing contravention, a penalty may be specified in 
respect of each day on which the contravention continues after— 

(a) the giving of a confirmation decision under section 96C(4)(c) which requires 
immediate action; or 

(b) the expiry of any period specified in the confirmation decision for complying 
with a requirement so specified. 

(5) The amount of a penalty under subsection (4) is to be such amount not exceeding 
£20,000 per day as OFCOM determine to be— 

(a) appropriate; and  

                                                
11

 See: http://www.legislation.gov.uk/uksi/2011/1210/made  
12

 See: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:En:PDF  
13

 See: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0037:0069:EN:PDF  

http://www.legislation.gov.uk/uksi/2011/1210/made
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:En:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0037:0069:EN:PDF
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(b) proportionate to the contravention in respect of which it is imposed.” 

3.16 Section 97 is concerned with the amount of the penalty notified under section 96A 
(other than a penalty falling within 96B(4)). 

3.17 Section 97(1) says: 

“The amount of a penalty imposed under section 96 or notified under section 96A 
(other than a penalty falling within section 96B(4)) is to be such amount not 
exceeding ten per cent of the turnover of the person's relevant business for the 
relevant period as OFCOM determine to be—  

(a) appropriate; and  

(b) proportionate to the contravention in respect of which it is imposed.” 

3.18 Section 97(3) states the turnover of a person's relevant business for a period shall be 
calculated in accordance with any rules set out in an order made by the Secretary of 
State. It also says that such an order may provide for determining what is to be 
treated as the network, service, facility or business by reference to which the 
calculation of that turnover falls to be made. 

3.19 Section 97(5) states that, as far as relevant here, that “relevant business” means 
(subject to the provisions of an order under section 97(3)) “so much of any business 
carried on by the person that consists in any one or more of the following: 

“a) the provision of an electronic communications network;  

b) the provision of an electronic communications service;  

c) the making available of associated facilities;  

d) the supply of directories for use in connection with the use of such a network 
or service; and  

e) the making available of directory enquiry facilities for use for purposes 
connected with the use of such a network or service.” 

3.20 Section 97(5) also states that, for the purposes of calculating the maximum penalty 
that may be imposed in relation to a contravention by a person of a condition set 
under section 45, the relevant period means “…the period of one year ending on 
31 March before the notification of the contravention was given under section 96A”.  

3.21 The Electronic Communications (Networks and Services) (Penalties) (Rules for 
Calculation of Turnover) Order 200314 sets out rules governing the way in which the 
turnover of a notified CP of electronic communications networks, services, facilities, 
or apparatus should be calculated for the purposes of section 97. Relevant 
paragraphs of the Schedule to that Order state: 

“1. The turnover of a notified provider shall be calculated in conformity with 
accounting practices and principles which are generally accepted in the 
United Kingdom.  

                                                
14

 See: http://www.legislation.gov.uk/uksi/2003/2712/contents/made  

http://www.legislation.gov.uk/uksi/2003/2712/contents/made
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2. The turnover of a notified provider shall be limited to the amounts derived by 
that provider from the relevant business after deduction of sales rebates, 
value added tax and other taxes directly related to turnover. 

3. When a notified provider's relevant business consists of two or more 
undertakings that each prepare accounts then the turnover shall be 
calculated by adding together the turnover of each, save that no account 
shall be taken of any turnover resulting from the supply of goods or the 
provision of services between them.” 

3.22 Section 392(1) of the Act, meanwhile, requires Ofcom to publish a statement 
containing the guidelines we propose to follow in determining the amount of penalties 
imposed by us under provisions in the Act (or any other enactment apart from the 
Competition Act 1998). Section 392(6) says Ofcom has a duty, in determining the 
amount of any penalty to be imposed by us under the Act (or any other enactment 
apart from the Competition Act 1998) to have regard to the guidelines contained in 
the statement for the time being in force. 

3.23 Section 96C of the Act confers on Ofcom the power to issue a decision confirming 
the imposition of requirements on a person where: that person has been given a 
notification under section 96A of the Act; Ofcom has allowed that person an 
opportunity to make representations about the matters notified; and the period 
allowed for the making of representations has expired. 

3.24 Ofcom may not give a confirmation decision to a person unless, after considering any 
representations, we are satisfied that the person has, in one or more of the respects 
notified, been in contravention of a condition specified in the notification under 
section 96A. 

3.25 Section 96C(4) states: 

“A confirmation decision: 

(a) must be given to the person without delay; 

(b) must include reasons for the decision; 

(c) may require immediate action by the person to comply with requirements of 
a kind mentioned in section 96A(2)(d), or may specify a period within which 
the person must comply with those requirements; and 

(d) may require the person to pay- 

i) the penalty specified in the notification under section 96A, or 

ii) such lesser penalty as Ofcom consider appropriate in light of the 
person’s representations or steps taken by the person to comply with the 
condition or remedy the consequences of the contravention, and 

may specify the period within which the penalty is to be paid.” 

3.26 It is the duty of the person to whom a confirmation decision is issued to comply with 
the requirements imposed by that decision. Ofcom may enforce those requirements 
in civil proceedings (for example, by way of an injunction). 
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3.27 As with section 96A, section 96C was inserted into the Act by paragraph 55 of the 
first Schedule to the 2011 Regulations and became effective in relation to 
contraventions occurring on or after 26 May 2011. 

Ofcom’s penalty guidelines 

3.28 On 13 June 2011, Ofcom published revised guidelines under section 392 (the 
“Penalty Guidelines”).15  

3.29 The Penalty Guidelines are those in force and applicable at the time Ofcom has 
decided whether to impose a penalty on EE, and has determined its amount, in this 
matter. Accordingly, Ofcom has had regard to them in taking the views in this 
document. 

3.30 The Penalty Guidelines provide that: 

“Ofcom will consider all the circumstances of the case in the round in order to 
determine the appropriate and proportionate amount of any penalty. The central 
objective of imposing a penalty is deterrence. The amount of any penalty must 
be sufficient to ensure that it will act as an effective incentive to compliance, 
having regard to the seriousness of the infringement.” 

3.31 The Penalty Guidelines also set out examples of potentially relevant factors in the 
determination of a penalty, such as: 

a) the degree of harm, actual or potential, caused by the contravention; 

b) the duration of the contravention;  

c) any gain (financial or otherwise) made as a result of the contravention;  

d) any steps taken for remedying the consequences of the contravention; 

e) whether the regulated body in breach has a history of contraventions; 

f) whether in all the circumstances appropriate steps had been taken by the 

regulated body to prevent the contravention;   

g) the extent to which the contravention occurred intentionally or recklessly, 

including the extent to which senior management knew, or ought to have 

known, it was occurring or would occur;   

h) whether the contravention in question continued, or timely and effective 

steps were taken to end it, once the regulated body became aware of it; and  

i) the extent to which the level of penalty is proportionate, taking into account 

the size and turnover of the regulated body. 

                                                
15

 The Penalty Guidelines are available at: http://www.ofcom.org.uk/about/policies-and-
guidelines/penalty-guidelines/   

http://www.ofcom.org.uk/about/policies-and-guidelines/penalty-guidelines/
http://www.ofcom.org.uk/about/policies-and-guidelines/penalty-guidelines/
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3.32 The Penalty Guidelines also say Ofcom will have regard to precedents set by 
previous cases, and to the need for transparency in applying our Penalty Guidelines, 
particularly as regards the weighting of the factors considered in taking our 
preliminary view and final decision-making process. In addition, the Penalty 
Guidelines say that Ofcom may increase a penalty where the regulated body fails to 
co-operate fully with Ofcom’s investigation. 

General Condition 14.4 

3.33 Section 52(3) of the Act places a duty on Ofcom when setting relevant GCs to secure 
so far as it considers appropriate ‘that the procedures established and maintained for 
the handling of complaints and the resolution of disputes are easy to use, transparent 
and effective’. In addition, Section 52(4) of the Act empowers Ofcom to set GCs 
requiring CPs to conform to an approved Code of Practice. 

3.34 Following its December 2009 consultation “A Review of Consumer Complaints 
Procedures”16 Ofcom published the Statement on 22 July 2010. By modifying GC14.4 
and establishing the Ofcom Code, the July 2010 Statement set minimum standards 
which apply to all CPs in the handling of Complaints made by Domestic and Small 
Business Customers (as those terms are defined in GC14.13).  

3.35 These minimum standards cover the accessibility, transparency, effectiveness, and 
records retention aspects of CPs’ complaints handling procedures. The Ofcom Code 
also requires CPs to provide information to consumers about their right to take 
unresolved complaints to ADR after eight weeks. The rules on the handling of 
complaints came into force on 22 January 2011, while the requirements in relation to 
facilitating access to ADR came into force on 22 July 2011. 

3.36 Specifically, GC14.4 requires that: 

“The Communications Provider shall have and comply with procedures that 
conform to the Ofcom Approved Code of Practice for Complaints Handling when 
handling Complaints made by Domestic and Small Business Customers about its 
Public Electronic Communications Services”. 

3.37 In order for a CP to comply with GC14.4, it must have in place procedures that 
conform to the Ofcom Code when handling Complaints made by Domestic and Small 
Business Customers about its Public Electronic Communications Services. The 
Ofcom Code is set out in Annex 4 to GC14 and requires, in summary, that CPs 
complaints handling procedures are transparent, accessible, effective, facilitate 
appropriate access to ADR, and provide for appropriate retention of records. 

The Programme 

3.38 On 12 February 2013, Ofcom opened the Programme to assess industry compliance 
with GC14.4. We opened the Programme after a period of monitoring the complaints 
to Ofcom’s Consumer Contact Team against CPs regarding complaints handling, as 
well as ongoing concerns about low consumer awareness of ADR. Our concerns 
about low ADR awareness were reinforced by research that Ofcom commissioned 
and published later in 2013 (the “ADR Awareness Research”) showing low 

                                                
16

 The consultation document is available at: 
http://stakeholders.ofcom.org.uk/binaries/consultations/complaints_procedures/summary/adr_condoc.
pdf  

http://stakeholders.ofcom.org.uk/binaries/consultations/complaints_procedures/summary/adr_condoc.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/complaints_procedures/summary/adr_condoc.pdf
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awareness of ADR amongst complainants eligible to use the service.17 As stated in 
the Ofcom Annual Plan 2014/15,18 we remain concerned about the low level of take-
up of ADR by consumers, and the Programme was extended in February 2014 for a 
further six months in light of GC14.4 compliance issues identified under the 
Programme, including issues linked to these ongoing ADR awareness concerns. 

3.39 Under the Programme, in May 2013, Ofcom sent information requests to the main 
fixed and mobile CPs requesting information about their complaints handling 
procedures. We also assessed compliance with the transparency and accessibility 
requirements of the Ofcom Code through desk research.  

3.40 Following EE’s response to the First Information Request, on 20 December 2013 we 
sent EE an Informal Action Letter (the “Informal Action Letter”) identifying a number 
of issues in relation to the information it provided and our own review of its Customer 
Complaints Code on its website. EE’s response to the Informal Action Letter on 
14 January 2014, and a separate informal customer services meeting on 
7 January 2014, raised a number of concerns that led to us opening an enquiry (the 
“Enquiry”) into its compliance with GC14.4, on 24 January 2014, in order to 
determine whether we should carry out an investigation.  

3.41 Following an assessment of the evidence gathered under the Programme and 
information received during the Enquiry, on 27 February 2014 Ofcom opened the 
Investigation into EE trading as 4GEE, Orange and T-Mobile.  

                                                
17

 Alternative Dispute Resolution Research, conducted by GFK, completed in April 2013 and 
published in August 2013 is available at: http://stakeholders.ofcom.org.uk/binaries/research/telecoms-
research/adr-august-2013/ADR_august2013.pdf  
18

 Ofcom Annual Plan 2014/15, published 31 March 2014 is available at: 
http://www.ofcom.org.uk/files/2014/03/Annual_Plan_1415.pdf 

http://stakeholders.ofcom.org.uk/binaries/research/telecoms-research/adr-august-2013/ADR_august2013.pdf
http://stakeholders.ofcom.org.uk/binaries/research/telecoms-research/adr-august-2013/ADR_august2013.pdf
http://www.ofcom.org.uk/files/2014/03/Annual_Plan_1415.pdf
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Section 4 

4 The Investigation and the section 96A 
Notification 
4.1 On 27 February 2014, Ofcom opened the Investigation into EE to examine its 

compliance with GC14.4. 

4.2 The key dates and time periods in the Investigation are: 

 12 February 2013: Ofcom opened the Programme, under GC14.4. 

 24 January 2014: Ofcom opened the Enquiry into EE. 

 27 February 2014: Ofcom opened the Investigation into EE. 

 22 July 2011 until 8 April 2014: the period that the Investigation covered, (i.e. the 
period over which EE’s compliance with GC14.4 was examined). This is referred 
to as the “Relevant Period”. We have determined that different aspects of the 
breach covered different dates within the Relevant Period, and this is set out 
further below. 

4.3 The Relevant Period was selected because it covers the period from which all the 
requirements in the Ofcom Code came into force, to the date of the draft version of 
the initial information request that Ofcom sent to EE for the purposes of the 
Investigation, i.e. the Second Information Request.  

4.4 EE Limited19 (trading as 4GEE, Orange and T-Mobile) is a Limited Company 
registered in England and Wales under company number 02382161. EE was formed 
in 2010 as a joint venture between Orange S.A. (formerly France Télécom S.A) and 
Deutsche Telekom A.G. to combine their respective Orange and T-Mobile brands in 
the UK. Its registered address is Trident Place, Mosquito Way, Hatfield, 
Hertfordshire, AL10 9BW. EE provides mobile and fixed communications services to 
customers in the UK. 

Information gathering  

4.5 As part of the Investigation, Ofcom issued three further information requests to EE 
and one information request to the Communications and Internet Services 
Adjudication Scheme (CISAS), EE’s ADR scheme. The information gathered through 
these requests provides the evidence for Ofcom’s determination of EE’s compliance 
with GC14.4 during the Relevant Period. 

                                                
19

 Formerly Everything Everywhere Limited. 



20 
 
 

First Information Request to EE 

4.6 The First Information Request (sent to EE on 21 May 2013 under the Programme) 
required EE to provide specified information by 5 June 2013 and by 7 June 2013.20 A 
copy of the First Information Request is at Annex 4. 

4.7 The First Information Request required certain specified documents and information 
relating to EE’s Orange and T-Mobile brands only, including: 

 internal procedures for handling Complaints made by Domestic and/or Small 
Business customers including any internal escalation processes and timeframes; 

 processes for recognising and treating appropriately complaints from, or on behalf 
of, customers with a disability, including training materials where appropriate; 

 materials used to ensure that front-line staff are fully informed of the right of 
consumers to use ADR; 

 a copy of a paper bill actually sent to a Domestic customer during the period 1 - 8 
April 2013; 

 a copy of a Deadlock Letter and a Written Notification sent to a Domestic and/or 
Small Business customer during the period 18 March - 8 April 2013; 

 internal procedures for identifying Complaints that are still unresolved after eight 
weeks and sending out Written Notifications to Complainants of their right to go to 
ADR; and  

 data from EE’s own Orange and T-Mobile customer records for the period 
covering 1 January 2013 - 31 March 2013 inclusive, in relation the following areas: 

- the number of complaints received and resolved within eight weeks;  

- timeframes of complaint resolution;  

- Deadlock Letters requested, issued and refused; and 

- the number of complaints that remained unresolved after eight weeks from 
receipt, and the number of Written Notifications sent for eight-week old 
unresolved complaints. 

4.8 We did not request information regarding EE’s 4GEE mobile brand as it had only 
been launched relatively recently, i.e. 30 October 2012.  

EE’s response to the First Information Request 

4.9 Ofcom received EE’s response to the First Information Request (the “First 
Response”) on 5 June and 7 June 2013. A copy of the First Response is at Annex 5.  

                                                
20

Ofcom sent a draft version of the information request to EE on 3 May 2013 and asked for any 
comments EE may have on the content or deadline of the request to be provided by 9 May 2013. EE 
sent its comments to Ofcom on 9 May 2013; however, on 10 May 2013 we were advised that an 
incorrect version of EE’s response had been provided and a correct version was resubmitted.  
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4.10 The part of EE’s First Response that Ofcom received on 5 June 2013 included:  

 EE’s complaints handling process documents, named by EE as follows: 

- High level process flow21   

- “Orange complaint process”, “T-Mobile complaint process”, “Escalation 
Process Orange” and “Escalation Process T-Mobile”22  

- “Chasing escalation Orange”, “Chasing escalation T-Mobile”, “Complaints 
Team escalation process Orange” and “Complaints Team ADR process T-
Mobile”23,24  

 The document “Knowledge Tool T-Mobile”, an example of the information on ADR 
made available on EE’s Intranet for its T-Mobile agents;  

 Front line customer service agent training modules (joint Orange and T-Mobile) 
and front line Team Leader and Customer Operations Manager training modules 
(joint Orange and T-Mobile);  

 a copy of a paper bill sent to an Orange customer dated 3 April 2013; 

 a copy of a paper bill sent to a T-Mobile customer dated 4 April 2013; 

 an actual Written Notification sent to an Orange customer on 4 May 2013; and 

 an actual Written Notification sent to a T-Mobile customer on 11 March 2013.  

4.11 The part of EE’s First Response that Ofcom received on 7 June 2013 included: 

 Data for the period covering 1 January 2013 - 31 March 2013 inclusive, in relation 
to: 

- the number of front line Orange and T-Mobile complaints received and 
resolved in eight weeks for each month;  

- the timeframes within which EE resolved these complaints; and  

- the number of these complaints not resolved in 8 weeks. 

 In a letter dated 7 June 2013, EE stated that it could not provide the number of 
Deadlock Letters sent between 1 January 2013 and 31 March 2013 or Written 
Notifications sent for eight-week old unresolved complaints, as set out below: 

                                                
21

 The Second Response subsequently clarified that this document is the overall complaint process 
put in place in 2011 “to comply with GC14.4”. 
22

 The Second Response subsequently confirmed that these documents were available to all 
customer-facing staff through “the relevant intranet-based knowledge tools, Merlin and Guru”. They 
were originally developed in 2011 and used at the time of the First Response (June 2013). 
23

 The Second Response subsequently confirmed that these documents were available to all back 
office staff within customer services (Executive Office, Customer Relations and non-frontline staff) 
from 2011 to 2013.  
24

 The term ‘ADR’ in this context refers to escalated complaints, not complaints referred to the ADR 
scheme. 
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“We cannot provide the number of Deadlock letters or Written Notifications 
(questions 7.6 to 7.9 and 7.11) as it would require us to review each individual 
customer account. This is not feasible in terms of required resources and time.”     

Informal Action Letter to EE 

4.12 On 20 December 2013 Ofcom sent the Informal Action Letter to EE in order to invite 
EE the opportunity to comment on a number of issues identified in its First Response. 
A copy of the Informal Action Letter is at Annex 6.  

4.13 The Informal Action Letter raised the following issues: 

 the Orange paper bill (dated 3 April 2013) provided in response to question 4 of 
the First Information Request did not make reference to the fact that consumers 
can utilise ADR at no cost to themselves; 

 Orange’s Written Notification (dated 4 May 2013) and T Mobile’s Written 
Notification (dated 11 March 2013) did not appear to inform the Complainant that 
they can utilise ADR at no cost to themselves; 

 EE’s 4GEE, Orange and T-Mobile branded Customer Complaints Codes did not 
appear to be accessible in 2 clicks (at most) from a primary webpage for existing 
customers; and 

 EE did not seem to have provided a narrative explanation of why it considers that 
a review of each individual account would be required in order to answer 
questions 7.6 to 7.9 and 7.11 of the First Information Request. Ofcom therefore 
requested such an explanation be provided by 13 January 2014.   

4.14 The Informal Action Letter also made reference to: 

 Ofcom’s plan to work with CPs with a view to securing overall improvements in 
industry customer service, an area which Ofcom does not have any formal powers 
in outside of the narrow scope of complaints handling under GC14; and 

 a separate meeting requested by EE on 7 January to discuss general customer 
services issues. 

EE’s response to the Informal Action Letter  

4.15 Ofcom received EE’s response to the Informal Action Letter (the “Informal Action 
Response”) on 14 January 2014. A copy of its response is at Annex 7.  

4.16 EE’s Informal Action Response included: 

 a statement that it would not be possible to make any ad-hoc changes to the ADR 
text on the back of Orange paper bills before June 2014 due to an internal billing 
project; 

 assurances that changes would be made to the text on Orange Written 
Notifications in order to inform complainants that they can utilise the scheme at no 
cost to themselves;  
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 details of recent updates to EE’s ‘Contact Us’ pages on its website to include “a 
separate page ‘get in touch’ which contains the complaints process and EE 
complaints code [link to website page]. The code is accessible without the need to 
download it separately”; and 

 further details of why EE was unable to respond to questions 7.6 to 7.9 and 7.11 
of the First Information Request in relation to the number of Written Notifications 
and Deadlock Letters sent in the specified time period. 

Enquiry Letter to EE  

4.17 On 24 January 2014, Ofcom wrote to EE (the “Enquiry Letter”) to notify it that we had 
decided to open an enquiry into EE in relation to its obligations under GC14 covering 
complaints handling. A copy of the Enquiry Letter is at Annex 8. 

4.18 The Enquiry Letter set out a number of concerns which contributed to Ofcom’s 
decision to open the Enquiry, including: 

 EE’s proposed timeframe of June 2014 (at the earliest) for changing the ADR text 
on Orange paper bills; 

 no implementation date being provided to ensure changes to the ADR text in 
Orange Written Notifications and no proposal to also ensure changes to T-Mobile 
Written Notifications; 

 EE’s 4GEE, Orange and T-Mobile branded Customer Complaints Codes still did 
not appear to be accessible in 2 clicks (at most) from a primary webpage for 
existing customers; and 

 concern that EE may not historically, and may not currently, have defined and/or 
logged complaints such that it has met the requirements of GC14.   

EE’s response to the Enquiry Letter   

4.19 Ofcom received EE’s response to the Enquiry Letter (the “Enquiry Response”) on 
7 February 2014. A copy of the Enquiry Response is at Annex 9. 

4.20 EE’s Enquiry Response noted that: 

 in relation to the ADR text on Orange paper bills, it “has prioritised this issue and 
will implement a temporary, manual workaround” and has brought forward the 
implementation date to 1 March; 

 from Monday 10th February Written Notifications will specify that complainants can 
utilise the ADR scheme at no cost to themselves; 

 EE does not offer 1-click or 2-click access to the EE Customer Complaints Code 
of Practice following analysis of a sample of its customers’ use of the code but is 
willing to consider other solutions if Ofcom remains concerned, “as long as they 
are intuitive for our customers”; and 

 On 3 February EE reintroduced a web link for customers to register a complaint 
via its website. 
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4.21 The Enquiry Response also included: 

 an explanation of EE’s complaint logging process, including the statement that 
“across our brands we have processes in place that require all complaints 
(including complaints that have been resolved on the call by the agent without the 
need for escalation) to be logged, typically as a note to the customer account”; 
and 

 details of EE’s internal reporting on complaints and reference to the creation of a 
more robust audit process in Q1 of 2014 that “includes quality monitoring and 
mystery shopping to ensure 100% compliance with the capture of complaints”. 

4.22 Further to receiving the Enquiry Response, on 27 February 2014 Ofcom opened the 
Investigation into EE.  

Second Information Request to EE 

4.23 On 6 May 2014, Ofcom sent the Second Information Request to EE requiring it to 
provide specified information by 16 May 2014.25 The purpose of this request was to 
clarify aspects of the First Response as well as matters arising from correspondence 
between EE and Ofcom prior to launching the Investigation (i.e. during the Informal 
Action phase and the Enquiry). A copy of the Second Information Request is at 
Annex 10. 

4.24 The Second Information Request required certain specified documents and 
information relating to EE’s 4GEE, Orange and T-Mobile brands, including: 

 an explanation of certain terms used in documents provided in the First Response; 

 copies of each paper bill template relating to Domestic and/or Small Business 
Customers used by Orange and 4GEE during the Relevant Period, and the dates 
over which they were used; 

 the number of Orange and 4GEE customers, separated by brand, that were sent a 
paper bill each month during the Relevant Period, as well as the percentage of 
Orange and 4GEE’s customer base these figures respectively represented;  

 copies of each Written Notification template relating to Domestic and/or Small 
Business Customers used by 4GEE, Orange and T-Mobile during the Relevant 
Period, and the dates over which they were used; 

 the number of separate Orange, T-Mobile and 4GEE customers that were sent a 
Written Notification each month during the Relevant Period, as well as the 
percentage of Orange, T-Mobile and 4GEE’s customer base these figures 
respectively represented; 

                                                
25

 Ofcom sent a draft version of the s135 information request to EE on 8 April 2014 requesting the 
specified information to be provided by 1 May 2014, and any comments EE may have on the content 
or deadline of the request to be provided by 10 April 2014. EE’s response to the draft, received 
10 April 2014, requested an extension to the eventual deadline and, further to additional clarification 
provided by EE in a letter received 25 April 2014, Ofcom granted an extension to 16 May 2014. EE 
also clarified in its 25 April letter and in an email sent on 1 May 2014 that it holds complaint records 
for 24 months for all three brands, and specifically for T-Mobile and Orange it can “go back to 1 
January 2011”.  



25 
 
 

 details of how the “temporary, manual workaround” to include reference to ADR 
being free of charge to consumers in Orange paper bills (as noted in EE’s Enquiry 
Response) will work / works in practice, as well as confirmation of implementation 
and a copy of an Orange paper bill sent to a domestic customer since 
implementation;  

 confirmation that as of 10 February 2014 Written Notifications specify that 
complainants can utilise the ADR scheme at no cost to themselves, including 
copies of Written Notifications sent to one 4GEE, Orange and T-Mobile domestic 
customer respectively after this date;  

 copies of each Complaints Code of Practice (i.e. Customer Complaints Code) that 
4GEE, Orange and T-Mobile published during the Relevant Period; 

 data from EE’s own 4GEE, Orange and T-Mobile customer records for the period 
covering 1 August 2013 to 31 January 2014 inclusive, in relation the following 
areas: 

- the number of complaints received per month;   

- the number of these complaints resolved within eight weeks; and 

- the number of these complaints that remained unresolved after eight weeks 
from receipt. 

 documents that set out the audit process employed during the Relevant Period, 
copies of all audit reports produced during that period and all documents that set 
out the “more robust” audit process references in EE’s Enquiry Response;  

 any documents (e.g. training materials, guidance notes, briefings) provided to 
EE’s complaints handling staff relating to EE’s definition of a complaint;  

 details of whether each document provided by EE in its response to question 1 of 
the First Information Request was made available to complaints handling staff, if 
so to whom and when, and the dates over which each document was used;  

 details of which staff are responsible for compiling the five and seven week reports 
referenced in the documents “Chasing escalation Orange” and “Chasing 
escalation T-Mobile” provided in Part 1 of EE’s First Response; 

 a copy of one five week report from Orange and a copy of one five week and one 
seven week report from T-Mobile; and 

 details of EE’s relevant annual turnover for the period 1 April 2013 to 
31 March 2014. 

EE’s response to the Second Information Request 

4.25 EE provided a response to the Second Information Request (the “Second 
Response”) on 16 May 2014.26 A copy of the Second Response is at Annex 11.  

                                                
26

 The 16 May 2014 response was provided in hardcopy. An electronic version of the Second 
Response was submitted by EE on 20 May 2014. 
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4.26 EE’s Second Response included: 

 an explanation of certain terms used documents provided in the First Response; 

 copies of Orange paper bills sent on 3 September 2011, 22 February 2014 
and 1 March 2014; 

 copies of 4GEE paper bills sent on 13 February 2013 and 2 December 2013;27 

 a document containing a high level overview of the changes in EE’s billing 
templates from December 2012 onwards; 

 the number of Orange and T-Mobile/4GEE customers that received paper bills 
from January 2012 to April 2014 (per month), including the percentage of Orange 
and T-Mobile/4GEE’s customer base these figures respectively represent;28  

 a process flow document of the billing process showing where the Orange paper 
bill “temporary, manual workaround” takes place; 

 templates of Written Notifications used by EE for all three brands during the 
Relevant Period covering (i) up to April 2013, (ii) May 2013 – February 2014, and 
(iii) from mid February 2014;  

 the number of Written Notifications sent per month from November 2013 to March 
2014, as well as the percentage of Orange, T-Mobile and 4GEE’s customer base 
these figures respectively represent;29 

 confirmation that as of 10 February 2014 Written Notifications specify that 
complainants can utilise the ADR scheme at no cost to themselves, including 
copies of Written Notifications sent to one 4GEE, Orange and T-Mobile customer 
on 26 February 2014, 14 March 2014 and 3 March 2014 respectively;  

 copies of Customer Complaints Codes of Practice that were published throughout 
the Relevant Period by EE for all three brands;  

 data for the period covering August 2013 - April 2014, in relation to: 

- the number of front line Orange and 4GEE/T-Mobile complaints received and 
resolved in eight weeks for each month;30  

- the timeframes within which EE resolved these complaints; and  

- the number of these complaints not resolved in 8 weeks. 

                                                
27

 A cover letter, dated 16 May 2014, states that the back of 4GEE bills “has not changed from when 
[4G]EE launched in October 2012”. 
28

 EE’s cover letter notes that for reporting purposes it is unable to separate 4GEE from T-Mobile.  
29

 EE’s cover letter states that it has “started reporting on the number of written notifications sent from 
November 2013 onwards” and that is unable to provide this information prior to November 2013 as 
this would require it to “go through individual customers’ notes on their accounts”.  
30

 EE’s cover letter notes that “[4G]EE from T-Mobile complaints are recorded on the same system, 
and that in the report they are combined”. 
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 Data for the period 1 August 2013 – 31 January 2014, in relation to the number of 
complaints received per month and by brand directly into the Executive Office and 
Customer Relations team;31 

 A number of files relating to EE’s complaints handling processes and strategy, 
named by EE as follows:  

- Q13 Complaints management 2014 strategy 

- Q13 Complaints Capture and handling requirements 

- Q13 weekly volumes w/c 5th May 

- Q13 Complaints escalation – Update April 2014 

- Q13b Orange complaints review files Oct2011 

- Q13 Guidance note for ADR letter 2011   

 Documents including training materials and guidance notes provided to EE’s 
complaints handling staff relating to EE’s definition of a complaint or other 
complaints handling issues, named by EE as follows: 

- Q14 – Albert article 1092599 – Complaint definition 

- Q14 – Message from [] and Message from [] 

- Q14 – CISAS scheme 

- Q14 – Complaint Escalation process – Albert 

- Q14 – Complaints escalation process – Customer Relations 

- Q14 – Executive office complaints escalations process 

- Q14 – Executive Office case priorities – Media, Executive and Ofcom 

 Details of whether each document provided by EE in its response to question 1 of 
the First Information Request was made available to complaints handling staff 
(including who), and approximate dates over which each document was used;   

 details of which staff were responsible for compiling the five and seven week 
reports referenced in the documents Chasing escalation Orange and Chasing 
escalation T-Mobile provided in Part 1 of EE’s First Response; 

 a sample five, six and seven week report for 4GEE/T-Mobile and a sample five, 
six and seven week report for Orange, named by EE as follows: 

- Q15 T-Mobile and 4GEE sample reports; and 

                                                
31

 EE’s cover letter states that it has not included the number of these complaints resolved within eight 
weeks “because all complaints that come directly into our Executive Office, and haven’t been raised 
through frontline, are resolved within 8 weeks”. In addition, EE notes that any written customer 
complaints received by the Customer Relations team will be passed on to the Executive Office team 
upon receipt.  
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- Q15 Orange sample reports; 

 details of EE’s relevant turnover for the period 1 April 2013 to 31 March 2014. 

First Clarification Letter to EE regarding the Second Response 

4.27 On 3 June 2014, Ofcom sent a letter to EE requesting clarification on a number of 
issues regarding the Second Response (the “First Clarification Letter”). A copy of the 
First Clarification Letter is at Annex 12. 

4.28 In particular, the First Clarification Letter: 

 noted a lack of audit documentation in EE’s response to question 13 of the 
Second Information Request and requested any additional documents be 
provided; and 

 set out a number of points for clarification regarding other parts of the Second 
Response, including: 

- timescales for any changes to the ADR text on the back of Orange paper bills; 

- any calculations used to determine the provided number of Written 
Notifications sent as a percentage of the relevant customer bases;  

- clarification of certain terms used or statements made in documents provided 
in the Second Response; and 

- the dates over which each document provided in response to question 14(a) 
of the Second Information Request was, or continues to be, used. 

EE’s response to the First Clarification Letter 

4.29 EE provided a response to the First Clarification Letter (the “First Clarification 
Response”) on 10 June 2014. A copy of this letter is at Annex 13.  

4.30 EE’s First Clarification Response included: 

 an explanation of where EE considers to have used audit information in its Second 
Response, along with some additional documentation regarding EE’s capturing 
and reporting of complaints;32 

 written confirmation from EE that no changes had been made to the FAQ page of 
Orange paper bills (which contains the ADR information) between 22 July 2011 
and 3 September 2011; 

 calculations used to determine the provided number of Written Notifications sent 
as a percentage of the relevant customer bases; 

 an explanation of certain terms used or statements made in documents provided 
in the Second Response; and 

                                                
32

 Documents named by EE as follows: “Annex 1: Extracts of the complaints dashboard”, “Annex 2: 
Messages from [] and [] dated 21 February 2014”, “Annex 3 Complaints summary steer – co 
pack_02_06_14”, “Annex 4 – Campaign deep dive”, and “Annex 5 Complaints April 2014”. 
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 the dates for documents provided in response to question 14(a) of the Second 
Information Request, as set out by EE below: 

- Q14(a) Complaints escalations process – Customer relations: 30 September 
2013 to present. 

- Q14(a) Executive office case priorities – Media, Executive and Ofcom: 
7th January 2013 to present. 

- Q14(a) Executive office complaints escalations process: 7th January 2013 to 
present. 

- Q14(a) CISAS Scheme: 21 June 2010 to present. 

- Q14(a) Complaint escalation process – Albert: 30 September 2013 to 
present. 

- Q14(a) Message from [] – focus on complaints: circulated 19 March 2014. 

- Q14(a) Message from [] – focus on complaints: circulated 19 March 2014. 

Second Clarification Letter to EE regarding the Second Response 

4.31 On 16 June 2014, Ofcom sent a further letter to EE (the “Second Clarification Letter”) 
requesting clarification on a number of issues regarding the First Clarification 
Response. A copy of the Second Clarification Letter is at Annex 14. 

4.32 The Second Clarification Letter: 

 noted the absence of any full audit reports or reviews of EE’s overarching 
complaints handling processes, particularly in relation to earlier than 2014 in the 
Relevant Period;  

 requested confirmation that EE has provided all documents that set out, and/or 
explained the rationale behind, the “more robust” audit process referenced in EE’s 
Enquiry Response; and 

 stated that where information requested in an information request is unavailable, 
EE should provide a narrative explanation of why it is unavailable. 

EE’s response to the Second Clarification Letter 

4.33 EE provided a response to the Second Clarification Letter (the “Second Clarification 
Response”) on 19 June 2014. A copy of this letter is at Annex 15.  

4.34 EE’s Second Clarification Response included: 

 background regarding restructuring both the management team and reporting 
regarding customer services in 2013; and   

 clarification regarding EE’s complaints management strategy and ambition to 
improve customer services.  
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Information Request to CISAS 

4.35 Ofcom’s informal and formal correspondence with EE established that EE was 
unable to monitor the number of Written Notifications and Deadlock Letters sent to 
customers prior to November 2013, or to identify specific customers whose 
complaints were unresolved at eight weeks and had not been sent either of these 
forms of communication (and why these had not been sent), without going through 
the individual accounts of all its customers, i.e. not just those who had made 
complaints.  

4.36 For these reasons, we decided to engage with EE’s ADR scheme, CISAS, to identify 
EE customers (1) with complaints unresolved at eight weeks who did not appear to 
have been sent a Written Notification, and (2) who may have been refused a 
Deadlock Letter.33 We recognise that this approach does not capture those EE 
customers with unresolved complaints who did not eventually end up at ADR; 
however, given the limitations in the data available from EE, it would have been 
difficult to accurately identify this population. We therefore decided, for the purposes 
of this investigation, to focus on those EE customers who had taken their complaints 
to CISAS.      

4.37 On 19 June 2014, Ofcom sent an Information Request to CISAS (the “CISAS 
Information Request”) requiring it to provide specified information in two parts: by 
4 July 2014 and 17 July 2014.34 The purpose of this request was to obtain a 
representative sample of complaints made to CISAS by customers of EE in order to 
request relevant customer records for these cases from EE through a formal 
information request under Section 135 of the Act. A copy of the CISAS Information 
Request is at Annex 16. 

4.38 The Information Request required certain information relating to mobile complaints 
made to CISAS about EE’s 4GEE, Orange and T-Mobile brands over a specified time 
period – May 2012 to April 2014 for Orange and T-Mobile cases,35 and November 
2012 to April 2014 for 4GEE cases36 – and where a Written Notification or Deadlock 
Letter was not knowingly received by EE complainants to CISAS.37 We requested: 

                                                
33

 With regards to assessing compliance with the Ofcom Code, page 87 of the July 2010 Statement 
notes that “in order to [do so] we will require a minimum amount of information from CPs as to their 
approach to handling complaints. This information will need to include sufficient information to enable 
Ofcom to examine a number of individual consumer complaints to see if the CP is complying with the 
Ofcom Code – including for example, […] issuing ADR notifications to consumers whose complaints 
have not been resolved within eight weeks”. 
34

 Ofcom sent a draft version of the s135 information request to CISAS on 12 June 2014 requesting 
the specified information to be provided by 2 July 2014, and any comments CISAS may have on the 
content or deadline of the request to be provided by 17 June 2014. CISAS’s response to the draft, 
received 17 June 2014, requested an extension to the deadline and, further to additional clarification 
provided by CISAS by email on 17 June 2014 and over the phone on 18 June 2014, Ofcom agreed to 
stagger the information request in two parts and granted an extension to 4 July and 17 July 2014. 
35

 In an email dated 6 May 2014, CISAS confirmed that it holds records for two years, therefore 
restricting sample cases to the time periods specified. 
36

 EE launched the 4GEE brand in October 2012.  
37

 In an email dated 29 May 2014, CISAS provided Ofcom with a spreadsheet of the number of all EE 
complaint applications accepted between May 2012 and April 2014 ([]), including the numbers of 
Deadlock Letters or Written Notifications recorded on its system. Excluding complaint cases that 
relate to EE’s fixed services ([]) and excluding EE mobile cases where a Deadlock Letter or Written 
Notification was recorded ([]), CISAS accepted [] EE mobile cases between May 2012 and April 
2014 where a Deadlock Letter or Written Notification was not recorded.  
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 customer details (i.e. date of CISAS complaint, customer name, address, CISAS 
reference and CLI38)for each relevant CISAS complaint; and 

 a brief summary and outcome of these relevant CISAS cases. 

4.39 Ofcom additionally set out the statistical parameters to be used by CISAS in selecting 
the cases.39 

CISAS’s response to the Information Request 

4.40 CISAS provided a response to the Information Request (the “CISAS Response”) on 
4 July 2014. A redacted copy of the CISAS Response is at Annex 17.  

4.41 The CISAS Response included customer details for a random sample of 565 CISAS 
cases accepted between May 2012 and April 2014, and for which it had not recorded 
a Written Notification or Deadlock Letter, specifically: 

 [] cases logged as relating to the 4GEE brand; 

 [] cases logged as relating to the Orange brand; and 

 [] cases logged as relating to the T-Mobile brand. 

4.42 CISAS also stated that: 

 it was unable to provide CLI numbers for each case as these are not separately 
identified in its case management data base; and 

 it does not have the staff resources to create narrative summaries of each 
complaint but would be able to provide electronic copies of the original application 
forms received for each case, as well as the eventual adjudication decision.  

4.43 Therefore, on 14 July 2014 we wrote to CISAS requesting that it provide us with the 
electronic copies of documents specified in the CISAS Response by 25 July 2014.40 
This information was provided by CISAS on the specified date.  

4.44 As set out below at paragraph 4.51, EE’s response to the Third Information Request 
revealed that a large number of cases logged by CISAS as relating to the 4GEE 
brand by CISAS in fact related to its Orange and T-Mobile brands. Therefore, on 
9 September 2014 CISAS resubmitted a further randomised sample of what it 
considered to be [] 4GEE mobile complaint cases accepted between November 

                                                
38

 CLI – Calling Line Identification. 
39

 Specifically, we requested the case details of every n
th

 case where a Written Notification or 
Deadlock Letter was not knowingly received by 4GEE, Orange and T-Mobile mobile complainants 
respectively. The value n varied by brand and each 6-month period, as did the starting value X from 
which each n

th
 case was to be counted and selected. 

40
 A copy of this letter is at Annex 18. 
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2012 and April 2014 (and for which a Written Notification or Deadlock Letter had not 
been recorded).41  

Third Information Request to EE 

4.45 Ofcom sent a draft version of the Third Information Request to EE on 11 July 2014 
requesting the specified information to be provided by 1 August 2014, and any 
comments EE may have on the content or deadline of the request to be provided by 
15 July 2014. EE’s response to the draft, received 17 July 2014, included a number 
of concerns regarding the request, such as sample size, the staff resource required 
to gather the information and the timeframe for responding. EE also noted that it was 
unable to provide historical evidence regarding why Written Notifications may not 
have been sent out as it does not separately store these complaint cases.  

4.46 Ofcom agreed to: decrease the sample size from 565 to 450 cases (which we 
consider would still provide a statistically robust sample over the specified time 
period); stagger the information request in three parts by granting an extension 
to 11 August, 22 August and 5 September 2014 respectively; and remove one of the 
questions in the information request regarding details of exceptions for not sending 
Written Notifications for complaints created between 1 September 2013 and 
11 February 2014, and unresolved at eight weeks. 

4.47 On 29 July 2014, Ofcom issued the Third Information Request to EE requiring it to 
provide specified information in three parts, as set out above. The purpose of this 
request was to confirm aspects of the Second Response and to gather information 
regarding EE’s practical application of its complaints handling procedures. A copy of 
the Third Information Request is at Annex 19. 

4.48 The Third Information Request asked for certain specified documents and information 
relating to EE, including: 

 confirmation of whether the fully automated solution with regards to changing the 
ADR text on the back of Orange paper bills is in place and, if so, the exact date of 
implementation; 

 the average compensation paid out over the relevant period to 4GEE, Orange and 
T-Mobile customers respectively where the ADR scheme CISAS found in their 
favour;   

 full customer records and supporting materials of all complaints handling activity 
relating to the identified 450 4GEE, Orange and T-Mobile CISAS complaint cases 
over a 24 month period (e.g. case notes recorded by complaints handling staff; 
records of any written or telephone correspondence with customers relevant to the 
complaints handling process etc.);42 and  

 confirmation of the relevant and total turnover calculations provided by EE in 
response to question 16 of the Second Information Request.   

                                                
41

 When logging complaints cases by brand, this data will generally be based upon whatever the 
consumer has put on the application form or, if a case is submitted via CISAS’s online portal, on 
whatever the customer has indicated through that process. In this case, a number of customers may 
have identified themselves as customers of the EE parent company, thereby being logged as a 4GEE 
case.    
42

 450 cases broken down as follows: [] 4GEE cases, [] Orange cases and [] T-Mobile cases. 
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EE’s response to the Third Information Request 

4.49 EE provided its response to the Third Information Request (the “Third Response”) in 
three parts: on 11 August 2014, 21 August 2014 and 2 September 2014. A redacted 
copy of the Third Response is at Annex 20.  

4.50 The part of the Third Response that EE submitted on 11 August 2014 included: 

 confirmation that the fully automated solution with regards to changing the ADR 
text on the back of Orange paper bills was implemented on 1 June 2014;  

 calculations of the average compensation paid out over the relevant period to 
4GEE, Orange and T-Mobile customers respectively where the ADR scheme 
CISAS found in their favour, as well as a spreadsheet of all relevant individual 
payments; 

 customer records and supporting materials of complaints handling activity relating 
to approximately [] 4GEE mobile brand CISAS complaint cases; and 

 confirmation that the relevant and total turnover calculations provided by EE in the 
Second Response still stand.  

4.51 EE also highlighted in this part of the Third Response that only a small number of 
cases (approximately []) included in the [] ‘EE brand’ (i.e. 4GEE) cases provided 
by CISAS actually related to EE’s 4GEE mobile brand, with the remainder of cases 
relating to the its Orange and T-Mobile brands.   

4.52 The part of the Third Response that EE submitted on 21 August 2014 included 
customer records and supporting materials of complaints handling activity relating to 
[] of the Orange brand CISAS complaint cases.43  

4.53 The part of the Third Response that EE submitted on 2 September 2014 included 
customer records and supporting materials of complaints handling activity relating to 
[] of the T-Mobile brand CISAS complaint cases.44  

Third Clarification Letter to EE regarding the Third Response 

4.54 On 5 September 2014, Ofcom sent a letter to EE (the “Third Clarification Letter”) 
regarding what it considered to be a potentially incomplete response to question 3 of 
the Third Information Request. A copy of the Third Clarification Letter is at Annex 21. 

4.55 In particular, the Third Clarification Letter:  

 noted that the Orange and T-Mobile customer records and supporting materials 
provided by EE in its Third Response did not appear to include a record of the 
date when a customer service agent first logged (i.e. raised or created) a 
customer complaint in EE’s systems; and  

                                                
43

 EE noted in its 21 August 2014 response that it excluded [] of the original [] Orange CISAS 
cases as they related to fixed and/or broadband services – the scope of the Investigation relates to 
EE’s mobile services only.  
44

 EE noted in its 2 September 2014 response that one of the [] T-Mobile cases sent by Ofcom is 
not an EE customer, and that it could not find any matches in its systems for one other case. These 
two cases were therefore excluded from the T-Mobile sample. 



34 
 
 

 requested records, including substantiating evidence, of when the relevant Orange 
and T-Mobile cases were first logged (i.e. raised or created) as complaints. 

EE’s response to the Third Clarification Letter 

4.56 EE provided a response to the Third Clarification Letter (the “Third Clarification 
Response”) on 17 September 2014. A copy of this response is at Annex 22.  

4.57 The Third Clarification Response included a list of dates (specifically “Date of first 
contact relating to issue”) for each relevant Orange and T-Mobile case. 

Fourth Clarification Letter to EE regarding the Third Response 

4.58 On 22 September 2014, Ofcom sent a further clarification letter to EE (the “Fourth 
Clarification Letter”) requesting clarification on a number of issues regarding the Third 
Clarification Response. A copy of the Fourth Clarification Letter is at Annex 23. 

4.59 The Fourth Clarification Letter requested: 

 clarification on whether “date of first contact relating to issue” in EE’s Third 
Clarification Response is the date that the complaint was physically logged as a 
complaint in EE’s systems; and 

 full records (i.e. evidence) of the relevant Orange and T-Mobile cases being 
logged as complaints in EE’s systems.45 

EE’s response to the Fourth Clarification Letter 

4.60 EE provided a response to the Fourth Clarification Letter (the “Fourth Clarification 
Response”) on 24 September 2014. A copy of this response is at Annex 24.  

4.61 The Fourth Clarification Response included:  

 clarification that the dates provided in the Third Clarification Response are “the 
date we first logged the expression of dissatisfaction”; and 

 the position that the records already provided to Ofcom “therefore set out a full 
and relevant trail of how the expression of dissatisfaction was handled”. 

 Fourth Information Request to EE 

4.62 Further to CISAS resubmitting a sample of what it considered to be [] 4GEE mobile 
complaint cases to Ofcom on 9 September 2014, on 30 September 2014 Ofcom sent 
a draft version of the Fourth Information Request to EE requesting the specified 
information to be provided by 15 October 2014, and any comments EE may have on 
the content or deadline of the request to be provided by 2 October 2014. The 
purpose of this request was to obtain information for what we consider would 
represent a statistically robust sample size for EE’s 4GEE brand based on the time 
period to which the relevant CISAS cases relate (November 2012 to April 2014). 

                                                
45

 For example, a record of the date could include (but not be limited to) a screenshot of a complaint 
being captured in EE’s systems.  
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4.63 EE’s response to the draft, received 2 October 2014, raised concerns about the 
amount of resources required to provide customer records for an additional [] 
4GEE CISAS cases.46 Ofcom therefore agreed to reduce the sample to [] cases 
(which, including the 4GEE brand customer records received in the Third Response 
on 11 August 2014, we considered would still provide a statistically robust sample 
over the specified time period). 

4.64 On 3 October 2014, Ofcom sent the Fourth Information Request to EE requiring it to 
provide specified information by 15 October 2014. A copy of the Fourth Information 
Request is at Annex 25. 

4.65 Specifically, the Fourth Information Request required EE to provide full customer 
records and supporting materials of all complaints handling activity relating to the 
identified [] 4GEE CISAS complaint cases, e.g. case notes recorded by complaints 
handling staff; records of any written or telephone correspondence with customers 
relevant to the complaints handling process etc.47 

EE’s response to the Fourth Information Request 

4.66 EE provided its response to the Fourth Information Request (the “Fourth Response”) 
on 15 October 2014. A redacted copy of the Fourth Response is at Annex 26. 

4.67 The Fourth Response included customer records and supporting materials of 
complaints handling activity relating to a further [] 4GEE CISAS complaint cases, 
including a list of dates of when it considered the relevant complaints were first 
logged as such in EE’s systems. EE noted that only [] of the [] cases related to 
4GEE mobile (the remainder related to the Orange and T-Mobile brands) but that one 
of these was a fraudulent account for which EE does not have any case notes.   

Fifth Clarification Letter to EE  

4.68 On 16 October 2014, Ofcom sent a clarification letter to EE (the “Fifth Clarification 
Letter”) requesting additional information regarding the Third Response. A copy of 
the Fifth Clarification Letter is at Annex 27. 

4.69 The Fifth Clarification Letter requested the dates, including substantiating evidence, 
which EE considers to be when the approximately [] 4GEE mobile cases included 
in the part of the Third Response that EE submitted on 11 August 2014 were first 
logged (i.e. raised or created) as complaints in EE’s systems. 

EE’s response to the Fifth Clarification Letter 

4.70 EE provided its response to the Fifth Clarification Letter (the “Fifth Clarification 
Response”) on 17 October 2014. A redacted copy of this response is at Annex 28. 

                                                
46

 While CISAS resubmitted [] cases to Ofcom, we considered that the more manageable figure of 
[] cases would suffice to provide a statistically robust sample over the specified time period. 
47

 The Fourth Information Request also specified that this should include records, including 
substantiating evidence, of when these cases were first logged (i.e. raised or created) as complaints 
in EE’s systems. 
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4.71 The Fifth Clarification Response: 

 included a list of dates when EE considered the relevant 4GEE complaints were 
first logged as such in EE’s systems; and  

 noted that only [] of these cases related to its 4GEE brand (the remainder 
related to the T-Mobile brand).  

Notification under section s96A of the Act 

4.72 On the basis of the information gathered above, Ofcom determined that it had 
reasonable grounds for believing that during the Relevant Period of the Investigation, 
and specifically between 22 July 2011 and 8 April 2014, EE contravened GC14.4 in 
the following ways, and at the following times: 

a) Not sending customers Written Notification of their right to go to ADR eight 
weeks after the complaint is first brought to the attention of the CP in a number 
of complaint cases that subsequently went to CISAS between May 2012 and 
April 2014, as required by paragraph 4(d) of the Ofcom Code. This contravention 
covered the entire Relevant Period (a period of nearly 33 months).     

b) Not sending Deadlock Letters on request to customers in a number of complaint 
cases that subsequently went to CISAS between May 2012 and April 2014, as 
required by paragraph 4(c) of the Ofcom Code. In at least seven cases EE 
refused to issue a Deadlock Letter to a customer by stating that it did not issue 
these types of letters. This contravention covered the entire Relevant Period (a 
period of nearly 33 months).   

c) Sending paper bills to customers that did not make reference to the fact that 
Orange customers could utilise the ADR scheme at no cost to themselves, as 
required by paragraph 4(b) of the Ofcom Code. This continued from 22 July 2011 
to 28 February 2014 (a period of approximately 31 months). 

d) Sending Written Notifications to customers that did not make reference to the 
fact that 4GEE, Orange and T-Mobile customers could utilise the ADR scheme at 
no cost to themselves, as required by paragraph (e) of the definition of Written 
Notification set out in the Ofcom Code. This continued from 22 July 2011 to 
9 February 2014 (a period of nearly 31 months). 

e) Not referencing in its Customer Complaints Code that complainants are also able 
to access EE’s ADR scheme by requesting a written Deadlock Letter where both 
parties (the CP and the complainant) have agreed to deadlock, as required by 
paragraph 1(c)(v), and 4(c), of the Ofcom Code. At the time of the section 96A 
Notification, this contravention was ongoing.  

4.73 It was on this basis that, on 26 March 2015, Ofcom issued EE with the section 96A 
Notification. 

4.74 In the section 96A Notification, Ofcom said that in order to comply with GC14.4, and 
specifically with paragraph 1(c)(v) of the Ofcom Code, EE should amend its 
Customer Complaints Code such that it includes a correct reference to the 
requirements on EE in paragraph 4(c) of the Ofcom Code. Ofcom also said that we 
were not minded to specify any particular steps that EE should take in order to 
remedy the consequences of the other instances we had identified over the Relevant 
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Period in which EE failed to have and comply with procedures that conformed to the 
Ofcom Code (which cumulatively amount to a single contravention of GC 14.4).  

4.75 The section 96A Notification also notified EE that Ofcom was minded to impose on it 
a penalty in respect of the contravention, and stated the level of the proposed 
penalty. 

4.76 EE was given until 5.00pm on 28 April 2015 to make written representations to 
Ofcom about the matters notified. EE also had the opportunity to make oral 
representations. 

4.77 EE provided its Written Representations to Ofcom on 28 April 2015 and made its Oral 
Representations to Ofcom on 15 May 2015.48 EE’s Representations are considered 
in Sections 6 and 7 of this Explanatory Statement. Ofcom also wrote to EE on 
5 May 2015 to request copies of certain email correspondence referenced in its 
Written Representations – EE provided this correspondence on 5 May 2015.  

                                                
48

 EE resubmitted its Written Representations on 29 April 2015 in order to correct a number of errors 
that it had picked up in the version submitted on 28 April 2015.   
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Section 5 

5 Application of General Condition 14 to EE 
5.1 This Section sets out Ofcom‘s reasoning and findings with respect to whether EE falls 

within the scope of GC14. 

5.2 GC14.4 requires that: 

“The Communications Provider shall have and comply with procedures that 
conform to the Ofcom Approved Code of Practice for Complaints Handling 
when handling Complaints made by Domestic and Small Business Customers 
about its Public Electronic Communications Services.” 

5.3 GC14.13 defines a “Communications Provider” as “a person who provides Public 
Electronic Communication Services to Domestic and Small Business Customers.” 

5.4 In turn, it also defines “Domestic and Small Business Customer” as, “in relation to a 
Communications Provider, a Customer of that Provider who is neither (i) himself a 
Communications Provider; nor (ii) a person who is such a Customer in respect of an 
undertaking carried on by him for which more than ten individuals work (whether as 
employees or volunteers or otherwise)”. 

5.5 Section 151 of the Act defines a “Public Electronic Communications Service” as, “any 
electronic communications service that is provided so as to be available for use by 
members of the public”. 

5.6 An “Electronic Communications Service” is defined in Section 32(2) of the Act as “a 
service consisting in, or having as its principal feature, the conveyance by means of 
an electronic communications network of signals, except in so far as it is a content 
service.” 

5.7 “Signal” is defined in Section 32(10) of the Act, and includes – 

“(a) anything comprising speech, music, sounds, visual images or 
communications or data of any description; and 

(b) signals serving for the impartation of anything between persons, between a 
person and a thing or between things, or for the actuation or control of any 
apparatus.” 

5.8 “Electronic Communications Network” is defined in section 32(1) of the Act, and 
means: 

“(a) a transmission system for the conveyance, by use of electrical, magnetic or 
electro-magnetic energy, of Signals of any description; and 

(b) such of the following as are used, by the person providing the system and in 
association with it, for the conveyance of the Signals – 

i. apparatus comprised in the system; 

ii. apparatus used for the switching or routing of the Signals;  
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iii. software and stored data; and 

iv. (except for the purposes of sections 125 to 127) other resources, 
including network elements which are not active.” 

5.9 “Customers” are defined in Part 1 of the GCs, which states: 

““Customers”, in relation to a Communications Provider, means the following 
(including any of them whose use or potential use of the network or service is 
for the purposes of, or in connection with, a business): 

(a) the persons to whom the network or service is provided in the course of any 
business carried on as such by the Communications Provider; 

(b) the persons to whom the Communications Provider is seeking to secure that 
the network or service is so provided; 

(c) the persons who wish to be so provided with the network or service, or who 
are likely to seek to become persons to whom the network or service is so 
provided;” 

5.10 In summary, in issuing a Notification under section 96A to EE in relation to 
contraventions of GC14, Ofcom must have reasonable grounds for believing that EE 
provides Public Electronic Communication Services to Domestic and Small Business 
Customers. 

Application to EE 

5.11 EE is a 50:50 joint venture between Deutsche Telekom and Orange S.A and, as 
confirmed on its website, it operates under the “4GEE”, “Orange” and “T-Mobile” 
brands.49  

5.12 EE, therefore, provides mobile telecommunications services and, as such, a service 
which consists of the conveyance of signals via an Electronic Communications 
Network, which is not a content service. This falls within the definition of Electronic 
Communications Service contained in section 32(2) of the Act. It makes such 
services available to members of the public, and therefore is providing Public 
Electronic Communications Services within the definition in section 151 of the Act 
and within GC14.13.  

5.13 EE provides its services to persons in the course of its business. As a result, its 
customers fall into the definition of “Customer” for the purpose of Part 1 of the GCs. It 
is clear from publicly available information and material relating to its business that a 
number of those Customers are Domestic and Small Business Customers.   

5.14 Accordingly, EE is a CP who provides Public Electronic Communications Services to 
Domestic and Small Business Customers and, as such, falls within the definition of a 
CP for the purposes of GC14.4. 

5.15 EE’s Representations did not dispute that GC14 applies to EE. 

                                                
49

 http://ee.co.uk/our-company/about-ee 

http://ee.co.uk/our-company/about-ee
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Section 6 

6 Evidence of contravention 
6.1 This Section sets out the evidence relied upon which Ofcom, having carefully 

considered the Representations, is satisfied demonstrates that EE has contravened 
GC14 (specifically GC14.4). 

6.2 Ofcom’s findings are based on evidence obtained from EE’s responses to Ofcom’s 
First, Second, Third and Fourth Information Requests, as well as the CISAS 
Information Request.50 As set out in Section 4 of this document, Ofcom sent the First 
Information Request to EE under the Programme, and the Second, Third and Fourth 
Requests to EE – as well as the Information Request to CISAS – as part of the 
Investigation. Ofcom received the First, Second, Third and Fourth Responses from 
EE, and the Response from CISAS, as described in Section 4 of this Explanatory 
Statement.  

6.3 Ofcom has also carefully considered EE’s Representations. Overall, EE accepts that 
it was in breach of General Condition 14.4, stating in its Written Representations that 
it “accepts Ofcom’s basic findings of contravention of GC14 as set out in the section 
96A Notification” and that it “apologises unreservedly for these contraventions and 
has taken Ofcom’s findings very seriously”. This was reiterated by EE in its Oral 
Representations: “we accept we were in breach of General Condition 14.4”. 

6.4 The primary focus of EE’s Representations is to challenge Ofcom’s analysis in 
respect of Deadlock Letters and the level of the provisional penalty which it considers 
to be disproportionate. 

6.5 This Section summarises those of EE’s Representations that were relevant to the 
existence of a contravention, and sets out Ofcom’s response to them. EE also made 
representations which were relevant to Ofcom’s decision to impose a penalty and, as 
mentioned above, the amount of the penalty; these and Ofcom’s response to them 
are set out in Section 7. 

Contravention of GC14.4 

6.6 GC14.4 requires that: 

“The Communications Provider shall have and comply with procedures that 
conform to the Ofcom Approved Code of Practice for Complaints Handling 
when handling Complaints made by Domestic and Small Business Customers 
about its Public Electronic Communications Services”. 

6.7 The Ofcom Code appears at Annex 4 to GC14. GC14.4 requires CPs not only to 
have in place, but also to comply with, procedures conforming to the Ofcom Code.  

6.8 In summary, the Ofcom Code requires that a CP’s complaints handling procedures 
must be transparent, accessible, effective, facilitate access to ADR, and the CP must 
retain appropriate records of contact with Complainants. It sets out the minimum 
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 This includes information provided by EE and CISAS in response to follow-up requests for 
clarification by Ofcom as set out in Section 4. 
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measures required to achieve those aims. There are a number of provisions of the 
Ofcom Code which are of particular relevance to the present case:  

 Paragraph 1(c)(v) states that the Customer Complaints Code must include 
information about, “the contact details for the CP’s Alternative Dispute Resolution 
scheme, with details on when a Complaint will be able to access the service (with 
reference to the requirements on a CP in both clause 4(c) and 4(d) below)”. 

 Paragraph 4(b) states that, “Every paper bill provided to domestic customers must 
include, in a reasonably prominent manner, relevant text regarding the right of 
consumers to take unresolved complaints to Alternative Dispute Resolution” 
including at 4(b)(iv) “reference to the fact that consumers can utilise the scheme at 
no cost to themselves”. 

 Paragraph 4(c) states that, “A CP must promptly issue a written Deadlock Letter 
when requested by a Complainant, unless:  

i) the CP has genuine and reasonable grounds for considering that the 
Complaint will be resolved in a timely manner and subsequently takes 
active steps to do so; or  

ii) it is reasonable to consider the Complaint to be vexatious; or  

iii) the subject-matter of the Complaint is outside the jurisdiction of the CP’s 
Alternative Dispute Resolution scheme.”51  

 Paragraph 4(d) states that, “A CP must ensure Complainants receive prompt 
Written Notification of their right to go to Alternative Dispute Resolution eight 
weeks after the Complaint is first brought to the attention of the CP, unless: 

i)  it is reasonable to consider the Complaint has been resolved; or 

ii) it is reasonable to consider the Complaint to be vexatious: or 

iii) the subject-matter of the Complaint is outside the jurisdiction of the CP’s 
Alternative Dispute Resolution scheme.” 52 

6.9 Also relevant to this case is the definition of Written Notification as set out in the 
Ofcom Code, specifically paragraph (e) of the definition requiring that a Written 
Notification “informs the Complainant that they can utilise the scheme at no cost to 
themselves”.  

6.10 Ofcom’s analysis of EE’s First, Second, Third and Fourth Responses, and the CISAS 
Response, formed the basis for Ofcom having had at the time of the section 96A 

                                                
51

 The “Deadlock Letter” is defined in the Ofcom Code as a letter or email from a CP to a Complainant 
agreeing that the Complaint can be referred to the relevant ADR scheme. 
52

 The “Written Notification” is defined in the Ofcom Code as a written notification sent to a 
Complainant that: a) is in plain English; b) is solely about the relevant Complaint; c) informs the 
Complainant of the availability of dispute resolution, which is independent of the CP; d) provides the 
name and appropriate contact details for the relevant ADR scheme; and e) informs the Complainant 
that they can use the scheme at no cost to themselves. The Written Notification is sometimes referred 
to as an “eight week letter.” While this term suggests that the Written Notification is in the form of a 
letter, the Guidance Notes to the Ofcom Code clarify that the notification must be written, which would 
include a letter as well as an email, SMS or other written format. 
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Notification, reasonable grounds for believing that, between 22 July 2011 and 
8 April 2014 (a period of nearly 33 months), EE breached GC14.4 by failing to have 
and comply with procedures that conform to the Ofcom Code when handling 
Complaints made by Domestic and Small Business Customers about its Public 
Electronic Communications Services, as set out above at paragraph 2.5.  

6.11 Below we set out the approach taken in determining whether during the Relevant 
Period EE contravened GC14 (specifically GC14.4). 

Independent analysis of sample of EE cases that went to ADR 

6.12 In December 2014, Ofcom commissioned Mott MacDonald (MM) consultancy to 
conduct an independent analysis of a representative and random sample of [] EE 
cases of the total of []53 cases that went to the ADR scheme CISAS and for which 
EE and CISAS provided relevant customer records and supporting documentation 
respectively.54 EE customer records included: case notes recorded by complaints 
handling staff; records of written or telephone correspondence with customers 
relevant to the complaints handling process; and copies of Deadlock Letters and 
Written Notifications. CISAS supporting documentation included: the customer’s 
CISAS application form; other supporting documents provided to CISAS by the 
customer (e.g. copies of correspondence); and, where available, an adjudication 
decision. 

6.13 The objectives of this piece of work were determined by Ofcom, with the 
methodology and analytical framework agreed subsequently with MM. MM conducted 
the analysis itself independently, building a detailed spreadsheet in which it recorded 
information on timings, events and actions by EE and the consumer in relation to 
each of the [] cases. This enabled MM to build a detailed picture of EE’s actions 
with regard to the issuing of Written Notifications and Deadlock Letters in respect of 
these cases. 

6.14 One key objective of MM’s analysis was to identify the extent to which EE issued 
Written Notifications and Deadlock Letters in the [] CISAS cases and, where it did 
not, whether it should have done so in MM’s opinion. MM’s analysis revealed a 
duplicate case therefore the sample analysed comprised [] CISAS cases. 

6.15 MM was also required to provide Ofcom with summaries of CISAS complaint cases 
where, in its opinion, EE should have sent a Written Notification or Deadlock Letter to 
customers. 

6.16 MM’s findings with regards to Written Notifications and Deadlock Letters are set out 
further down in this section. A copy of MM’s report is attached at Annex 29. In 
summary, MM identified 234 cases, in which, in its opinion, EE should have sent a 
Written Notification or Deadlock Letter to customers.  

Ofcom review of independent analysis of sample of EE cases that went to ADR 

6.17 Following on from MM’s own analysis, Ofcom then carried out its own analysis of all 
the evidence (EE evidence from its records and customer evidence provided by 
CISAS) in each of the 234 cases MM had identified, in order to determine whether or 

                                                
53

 See Section 4 (footnote 37). 
54

 And for which a Written Notification or Deadlock Letter had not been recorded by CISAS. 
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not we considered a Deadlock Letter and/or Written Notification should have been 
sent.  

6.18 Our analysis took into consideration the exceptions to sending a Deadlock Letter or 
Written Notification as set out in the Ofcom Code, the Guidance Notes to the Ofcom 
Code and the July 2010 Statement itself.    

6.19 The Ofcom review also included a number of internal meetings where the 
Investigation team reviewed individual cases and reached a final decision on whether 
it considered a Written Notification or Deadlock Letter should have been sent. 

6.20 Ofcom’s provisional findings from this review, which differ in places to those of MM, 
are set out accordingly below at paragraphs 6.34 to 6.42, and 6.52 to 6.59.55 Our final 
determination is set out below at paragraphs 6.44 to 6.45, and 6.70 to 6.71. 

EE’s Representations regarding Ofcom’s overall approach and Ofcom’s response 

6.21 EE considers that Ofcom has placed too much weight on individual breaches in 
determining whether EE contravened paragraphs 4(c) and 4(d) of the Ofcom Code by 
not sending Deadlock Letters and Written Notifications as required. It refers in its 
Written Representations to the July 2010 statement and Ofcom’s Guidance Notes, 
particularly where we state in the latter “It is not our intention to investigate 
individual consumer Complaints or individual breaches of the Ofcom 
Code…Any investigation would likely focus on the processes and procedures 
that the CP in question has in place to ensure its compliance with the Ofcom 
Code….” (emphasis added by EE), and raises concerns that we have placed “undue 
weight on the individual breaches of paragraph 4(d) of the Ofcom Code that it 
[Ofcom] has found as set out in Annex 30 to the Notification (which inevitably involve 
a degree of subjective judgement), rather than on the processes and procedures that 
EE has put in place in order to endeavour to ensure its compliance with GC 14.” 

6.22 While Ofcom’s Guidance Notes do point to potential investigations focusing on 
processes and procedures that CPs have in place to ensure compliance with the 
Ofcom Code, we note that the July 2010 Statement also clarifies that: 

 “in order to assess compliance with the Ofcom Code we will require a minimum 
amount of information from CPs as to their approach to handling complaints. This 
information will need to include sufficient information to enable Ofcom to examine 
a number of individual consumer complaints to see if the CP is complying with 
the Ofcom Code – including for example, […] issuing ADR notifications to 
consumers whose complaints have not been resolved within eight weeks” (p.87); 

 Ofcom was “satisfied that this [the written record keeping obligation] would 
provide us with sufficient information to examine how CPs handled certain 
complaints which, along with information about their processes, would be 
sufficient for any future Ofcom investigations” (p.86-87); and 

 “It is likely that on the basis of written records made by a CP that we [Ofcom] will 
be able to make judgements as to whether any given CP has complied with the 
Ofcom Code” (p.88). 
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 A copy of Ofcom’s provisional summary analysis of the relevant cases is available at Annex 30. 
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6.23 We do not agree that our investigation has placed too much weight on individual 
breaches of the Ofcom Code in isolation. Rather, and in light of limitations in EE’s 
reporting capabilities,56 we have reviewed a statistically robust sample of complaint 
cases in order to determine whether there were wider failings in EE’s complaints 
handling policies and processes. It is crucial that any policies and processes put in 
place are consistently applied and appropriately monitored, and that they are 
followed by customer service staff in practice.  

6.24 We therefore consider this to have been an appropriate and necessary approach to 
take, particularly given EE told us that it was unable to monitor the number of Written 
Notifications and Deadlock Letters sent to customers prior to November 2013, or to 
identify specific customers whose complaints were unresolved at eight weeks and 
had not been sent either of these forms of communication (and why these had not 
been sent) without going through the individual accounts of all its customers (i.e. not 
just those with complaints).   

6.25 Ofcom’s more detailed analysis of EE’s and CISAS’s Responses and the information 
provided in EE’s Representations, which provides the basis for the determination 
Ofcom now makes, is as follows. 

Not sending Written Notifications as required 

6.26 Paragraph 4(d) of the Ofcom Code states that: 

“A CP must ensure Complainants receive prompt Written Notification of their 
right to go to Alternative Dispute Resolution eight weeks after the Complaint is 
first brought to the attention of the CP, unless: 

i) it is reasonable to consider the Complaint has been resolved; or 

ii) it is reasonable to consider the Complaint to be vexatious: or 

iii) the subject-matter of the Complaint is outside the jurisdiction of the CP’s 
Alternative Dispute Resolution scheme.” 

Evidence obtained from EE’s Information Request Responses and the CISAS 
Response57 

6.27 In its First and Second Responses, EE provided a number of internal documents that 
reference its process or policy for sending Written Notifications: 

 “High Level process flow” – overall complaint process put in place in 2011. 

 “Escalation Process Orange” – made available to all customer-facing staff through 
relevant intranet tools and in use from 2011 to 2013.  

 “Complaints Team escalation process Orange” and “Complaints Team ADR 
process T-Mobile” – made available to all back-office staff within customer 
services (Executive Office, Customer Relations and non-frontline staff) from 2011 
to 2013. 
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 As referenced in Section 4 at paragraphs 4.11, 4.16, 4.21 and 4.45, and at footnote 29. 
57

 May also include information provided in response to follow-up requests for clarification by Ofcom 
as set out in Section 4. 
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 “Q13 Complaints Capture and handling requirements” – an internal presentation 
for all staff dealing with complaints, dated February and March 2014.  

 “Q14 – CISAS scheme” – an explanation of CISAS to all customer-facing staff on 
EE’s intranet, available from 21 June 2010.58 

6.28 EE also provided in its Second Response copies of T-Mobile/4GEE (consolidated) 
and Orange reports that were used internally to track complaints at five, six and 
seven weeks from when they were raised.   

6.29 EE said it was unable to provide data on the number of Written Notifications and 
Deadlock Letters sent monthly prior to November 2013 when it amended its reporting 
suite to include this measure. 

6.30 In its Response, CISAS provided the original application forms submitted to it – 
including any supporting documentation provided by the customer – and, where 
available, the adjudication decision, for the random sample (as selected by CISAS, 
using parameters set by Ofcom) of complaint cases logged by CISAS as relating to 
the 4GEE, Orange or T-Mobile brands between May 2012 and April 2014. 

6.31 In its Third and Fourth Responses EE provided: 

 customer records and supporting materials of complaints handling activity relating 
to [] Orange complaint cases that were accepted by CISAS between May 2012 
and April 2014 (and for which a Written Notification and/or Deadlock Letter had 
not been recorded by CISAS); 

 customer records and supporting materials of complaints handling activity relating 
to [] T-Mobile complaint cases that were accepted by CISAS between May 2012 
and April 2014 (and for which a Written Notification and/or Deadlock Letter had 
not been recorded by CISAS);  

 customer records and supporting materials of complaints handling activity relating 
to approximately [] 4GEE complaint cases that were accepted by CISAS 
between November 2012 and April 2014 (and for which a Written Notification 
and/or Deadlock Letter had not been recorded by CISAS); and 

 a list of dates (specifically “Date of first contact relating to issue”) for each relevant 
4GEE, Orange and T-Mobile CISAS case. 

6.32 Following an initial review of these cases, Ofcom excluded a number of complaints 
from the analysis detailed below which were clearly made outside the Relevant 
Period and/or related exclusively to Broadband.  

Independent analysis of sample of EE cases that went to ADR 

6.33 In relation to Written Notifications, MM’s independent analysis of the [] CISAS 
cases (as described above at paragraphs 6.12 to 6.16) found that: 

 EE had issued a form of Written Notification in 18 out of the [] cases.  
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 Until at least the date of EE’s First Clarification Response (10 June 2014). 
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 In a further 222 cases, MM considered that a Written Notification should have 
been issued (but did not appear to have been), because the complaint had been 
alive for over eight weeks and there was no evidence that Ofcom’s prescribed 
exceptions to issuing a Written Notification applied. 

Ofcom review of independent analysis of sample of EE cases that went to ADR 

6.34 Following Ofcom’s separate analysis of the cases identified by MM and its findings, 
the section 96A Notification set out our provisional view that Written Notifications 
should have been sent (but did not appear to have been) in [] out of [] cases in 
the sample – i.e. []% of the sample.    

6.35 The main reasons which appear to have contributed to customers not receiving 
Written Notifications, as required, include: 

 Customer complaint letters to EE going unanswered; 

 Cases being dealt with by agents as ‘queries’ rather than complaints where the 
customer has clearly expressed dissatisfaction, thus in certain instances delaying 
or preventing the complaint from entering into a tracked complaints handling 
process where the eight-week point would be picked up (for instance by the five, 
six and seven-week complaints reports noted by EE in its Responses); 

 A small number of cases where agents categorically closed a complaint where 
three call-backs/contacts have been made in a short space of time without 
success (complaints handling process documents provided by EE in its First and 
Second Response note that these cases should still be left open);59 and 

 Some cases where customers do not appear to have been allowed to make a 
complaint over the phone, with EE customer service agents telling them to send a 
letter of complaint instead. 

6.36 In the section 96A Notification we considered whether it is possible that Written 
Notifications may have been sent in respect of some of these cases but were not 
made available to Ofcom as part of the evidence provided by EE and CISAS because 
copies of such notifications were not retained by EE on its customer complaints 
handling and were not provided to CISAS by the customer when referring their 
complaint to CISAS for ADR. However, we considered the risk of this to be 
sufficiently low such that we are confident it would not affect the robustness of the 
results of our assessment, for the following reasons: 

 The EE and CISAS evidence was obtained under formal powers and came from 
a comprehensive list of questions – we should therefore be entitled to rely on this 
information as being complete and accurate.60 

 Further, we purposefully requested both the EE and CISAS evidence under our 
formal powers in order to provide us with two sources of what we would be 
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 “Escalation Process Orange” and “Q14 – Complaints Escalation process – Albert” respectively.  
60

 In addition, EE’s letter of 25 April 2014 and email of 1 May 2014 (referenced in Section 4) informed 
Ofcom that it retained complaints records for all three of its brands for 24 months and that for the T-
Mobile and Orange brands it had records going back to 1 January 2011. Copies of this 
correspondence are available at Annex 31. 
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entitled to rely on as complete and accurate information for each complaint 
analysed.  

 We did not simply identify the absence of a Written Notification in both EE and 
CISAS records as providing reasonable grounds for believing that a Written 
Notification was not sent. Instead, we carried out a cumulative assessment of all 
the evidence available from the two sources – i.e. from EE and from CISAS – for 
each complaint, to determine whether in each complaint that evidence as a whole 
provided reasonable grounds for considering a Written Notification was not sent 
despite the requirements in paragraph 4(d) of the Ofcom Code being met. For 
purposes of clarity, this cumulative assessment involved, for each complaint, 
going through EE customer records such as case notes recorded by complaints 
handling staff and records of written or telephone correspondence with customers 
relevant to the complaints handling process, and going through the CISAS 
supporting documentation.61 

6.37 For all of the above reasons, we determined that we had reasonable grounds to 
believe that EE did not issue a Written Notification when it should have done in [] 
out of the [] cases in the sample. 

Statistical extrapolation of the breach to the wider CISAS population  

6.38 We considered this sample of [] cases to be suitably robust given its size and 
spread over the Relevant Period to extrapolate out any breach findings to the wider 
population of EE mobile customers who complained to CISAS. 

6.39 There were a total of [] EE mobile complaint cases referred to CISAS between 
May 2012 and April 2014 for which CISAS had not recorded a Written Notification or 
Deadlock Letter as being knowingly received by the consumer.62 However, we 
excluded at least 5% of the total population as a small number of cases may have 
fallen outside of the Relevant Period, i.e. some of these cases may have been 
accepted by CISAS after 8 April 2014.63 We therefore took the wider population of 
CISAS cases about EE mobile complaints to be [] less 5% which is [] cases.  

6.40 We then extrapolated our breach findings to this wider population by applying 
confidence intervals, which allow for possible disparities that can arise between 
sample and population, e.g. a sample not fully matching the profile of the population, 
potentially due to extreme outliers included in the sample and given too much weight 
in the analysis.  

6.41 These confidence intervals provide a range of values (i.e. from X to Y) and are 
provided at a confidence interval of 99%. This means that if you repeatedly pulled 
different samples of [] cases from the same population, in 99 out of the 100 
samples the percentage of customers who did not receive a Written Notification 
and/or Deadlock Letter as required would fall into this range.  

                                                
61

 See paragraph 6.12 above for a summary of the information obtained from EE and from CISAS for 
each complaint. 
62

 CISAS may accept complaints up to 12 months after the customer first complained to the CP, or 
even after 12 months in exceptional circumstances. This sample therefore contains initial complaints 
made by customers to EE throughout the Relevant Period. 
63

 Given that only eight days of April 2014 fall within the Relevant Period, we removed this month from 
the 24 months of CISAS data when calculating the most appropriate population figure. Specifically, 
we considered the proportion of cases that this month would give rise to (1/24 = 0.042) and rounded 
upwards to 5%. 
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6.42 In this instance, extrapolating out to the wider population of CISAS complaints from 
the sample of [] cases indicated that []% to []% of all relevant EE mobile 
cases that went to CISAS between May 2012 and April 2014 should have been sent 
a Written Notification (at 99% confidence).64 Accordingly, this gave us statistically 
valid grounds to consider in the section 96A Notification that Written Notifications 
would not have been sent as required in 2,311 to 3,097 cases – an average of 2,704 
cases out of the total population of [] complaints.65  

EE’s Representations and Ofcom’s response 

6.43 In relation to this aspect of the contravention, in the Written Representations EE said 
that it accepts that it failed to send Written Notifications throughout the Relevant 
Period. However, EE asks Ofcom to take into consideration that “the majority of these 
failures took place in 2012 and 2013, with lower incidences having taken place in 
2014 and following as a result of EE’s voluntary compliance improvement initiatives”.  

Conclusion of not sending Written Notifications as required 

6.44 Ofcom is satisfied, as set out above, that during the period 22 July 2011 to 
8 April 2014 (a period of nearly 33 months) EE did not send Written Notifications to 
complainants informing them of their right to go to ADR eight weeks after their 
complaints were first brought to EE’s attention, as required by the Ofcom Code. We 
note that this was particularly prevalent in 2012 and 2013. 

6.45 As such, despite having a number of internal process and policy documents setting 
out the requirements for Written Notifications, we determine that these were not 
properly applied in practice or, at best, that there were insufficient controls to ensure 
that these were properly applied and, therefore, EE did not have, and comply with, 
procedures which conformed to paragraph 4(d) of the Ofcom Code. 

Not sending Deadlock Letters when required 

6.46 Paragraph 4(c) of the Ofcom Code states that: 

“A CP must promptly issue a written Deadlock Letter when requested by a 
Complainant, unless: 

i) the CP has genuine and reasonable grounds for considering that the 
Complaint will be resolved in a timely manner and subsequently takes active 
steps to do so; or 

ii) it is reasonable to consider the Complaint to be vexatious; or 

iii) the subject-matter of the Complaint is outside the jurisdiction of the CP’s 
Alternative Dispute Resolution scheme.” 

                                                
64

 To find upper and lower bounds, the confidence intervals can be determined using the binomial 
distribution. The binomial significance test was considered appropriate for measuring the distribution 
of failures in a sequence of events, e.g. the number of cases where an individual should have been 
sent a Written Notification but was not. 
65

 Formula for extrapolation is (a/n)*N where: “a” is the average number of cases showing the relevant 
behaviour (i.e. Written Notification not sent when required); “n” is the sample size; and “N” is the total 
relevant population. 
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Evidence obtained from EE’s Information Request Responses and the CISAS 
Response66 

6.47 In its First and Second Responses EE provided a number of internal documents that 
reference the process or policy for sending Deadlock Letters: 

 “High level process flow” (overall process put in place in 2011). 

 “Escalation Process Orange”, “Complaints Team escalation process Orange”, 
“Complaints Team ADR process T-Mobile” and “Knowledge Tool T-Mobile” (used 
from 2011 to June 2013). 

 “Q14 – CISAS Scheme” (in use from 21 June 2010). 

 “Q14 – Complaints Escalation process – Albert” (in use from 30 September 2013). 

 “Q14 – Complaints escalation process – Customer Relations” (in use from 
30 September 2013). 

 “Q14 – Executive Office complaints escalations process” (in use from 
7 January 2013).67 

6.48 In its Response, CISAS provided the original application forms – including any 
supporting documentation provided by the customer – and, where available, the 
adjudication decision, for the random sample (as selected by CISAS, using 
parameters set by Ofcom) of complaint cases logged by CISAS as relating to the 
4GEE, Orange or T-Mobile brands between May 2012 and April 2014. 

6.49 In its Third and Fourth Responses EE provided: 

 customer records and supporting materials of complaints handling activity relating 
to [] Orange complaint cases that were accepted by CISAS between May 2012 
and April 2014 (and for which a Written Notification and/or Deadlock Letter had 
not been recorded by CISAS); 

 customer records and supporting materials of complaints handling activity relating 
to [] T-Mobile complaint cases that were accepted by CISAS between May 2012 
and April 2014 (and for which a Written Notification and/or Deadlock Letter had 
not been recorded by CISAS);  

 customer records and supporting materials of complaints handling activity relating 
to approximately [] 4GEE complaint cases that were accepted by CISAS 
between November 2012 and April 2014 (and for which a Written Notification 
and/or Deadlock Letter had not been recorded by CISAS); and  

 a list of dates (specifically “Date of first contact relating to issue”) for each relevant 
4GEE, Orange and T-Mobile CISAS case. 

                                                
66

 May also include information provided in response to follow-up requests for clarification by Ofcom 
as set out in Section 4. 
67

 All four “Q14” documents mentioned in this list were in use until at least the date of EE’s First 
Clarification Response, i.e. 10 June 2014. 
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6.50 As set out at paragraph 6.32 above, Ofcom excluded a number of complaints from 
the analysis detailed below. 

Independent analysis of sample of EE cases that went to ADR 

6.51 In relation to Deadlock Letters, MM’s independent analysis of the [] CISAS cases 
(as described above at paragraphs 6.12 to 6.16) found that: 

 EE had issued a form of Deadlock Letter in nine cases; this included six cases 
where there was not a copy of the letter itself but where the customer had 
seemingly provided a deadlock reference number in the appropriate place on 
CISAS’s application form.68 

 A Deadlock Letter had been requested by customers in 49 cases. In one of these 
cases the customer had received a Deadlock Letter, and of the remaining 48 
cases MM considered that EE should have issued a Deadlock Letter in 26 cases.  

 In seven of the cases in which a customer requested a Deadlock Letter, EE stated 
clearly that it does not issue Deadlock Letters. 

Ofcom review of independent analysis of sample of EE cases that went to ADR 

6.52 Following Ofcom’s separate review of the cases identified by MM and its findings,69 in 
the section 96A Notification we set out our provisional view that Deadlock Letters 
should have been issued by EE (but do not appear to have been) in [] out of the 
[] cases ([]%) in the sample and, particularly, in [] out of the 49 cases where 
customers had requested a Deadlock Letter (%). These [] cases included seven 
cases in which EE stated clearly that it does not issue Deadlock Letters. 

6.53 Examples of the reasons given by EE for refusing to issue a Deadlock Letter 
highlighted in the section 96A Notification include: 

 “We do not issue deadlock letters. To refer the matter to CISAS within 8 weeks of 
making your initial complaint you require our consent. To clarify we do not consent 
to this matter being referred to CISAS; however you are free to refer the matter to 
CISAS after the 8 week period has passed”;  

 “In line with our Complaints Policy, we don’t issue letters of deadlock. I have sent 
you a copy of our Code of Practice which outlines the next steps[…]. If you still 
choose to take further action, we will co-operate fully with anyone who you instruct 
to act on your behalf”; and 

 “As a network we do not issue deadlock letters and we are not obliged to do so. 
You are free to seek independent advice at anytime should you wish”.70 

                                                
68

 Ofcom has looked at these six cases in detail – in five of the six cases, the reference number 
provided was in fact the customer’s EE account number, complaint case ID number or CISAS 
reference number and in the sixth case it is unclear what the reference number provided is. 
69

 As a result of our review of the cases identified by MM and its findings, we became aware that one 
of the seven instances in which MM’s report identified that a customer requested a Deadlock Letter 
and EE stated clearly that it did not issue Deadlock Letters, was not included in the 234 cases MM 
originally sent to Ofcom to review. Therefore, we identified which case that was out of the [] cases 
analysed by MM, and included it, together with the original 234 cases, in our review.   
70

 Copies of the correspondence from which these examples are taken are available at Annex 32.  
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6.54 EE’s practice of refusing to issue Deadlock Letters in these cases contradicts the 
policy and process documents provided to us by EE in its First and Second 
Responses.71 For instance, the instruction document “Q14 – Executive Office 
complaints escalations process” submitted in EE’s Second Response, and available 
internally to its staff from 30 September 2013, sets out: 

“Does the customer require a Deadlock Reference? 

If they do, approach your Team Manager regarding the matter and providing the 
case is suitable a deadlock reference will be generated. Issue this to the 
customer using the standard CISAS Deadlock Letter Template. Details can be 
found in Executive Office – deadlock letter request.” 

6.55 Another document, “Complaints Team escalation process Orange”, provided in EE’s 
First Response and in use from 2011 to 2013, states:  

“If resolution cannot be reached, and the customer requests a deadlock 
reference and has an applicable complaint type, ask a Team Manager to 
generate a reference number”.     

6.56 In the section 96A Notification we also noted that EE’s Customer Complaints Code of 
Practice, including previous versions of EE, Orange and T-Mobile Codes published 
throughout the Relevant Period, did not reference that customers can request a 
Deadlock Letter (where applicable) as required by the Ofcom Code. This is 
addressed separately below.    

6.57 We additionally considered whether it is possible that EE may have issued Deadlock 
Letters in respect of some of these cases but copies of those letters were not 
provided to Ofcom by either EE and CISAS because they had not been retained by 
EE on its customer complaints handling systems and were not provided to CISAS by 
the customer when referring their complaint to CISAS for ADR. However, for the 
same reasons given in respect of Written Notifications at paragraphs 6.36 above, we 
considered the risk of this to be sufficiently low. All the more so given that out of the 
[] cases in the sample in which we considered provisionally that EE should have 
issued a Deadlock Letter, in seven of those cases EE stated that it does not issue 
Deadlock Letters. For these reasons, in the section 96A Notification we considered 
that we had reasonable grounds to believe that EE did not issue a Deadlock Letter 
when it should have done in [] out of the [] cases in the sample. 

Statistical extrapolation of the breach to the wider CISAS population 

6.58 As set out previously, we considered that our robust sample allowed us to extrapolate 
out breach findings to the wider population of EE mobile customers who complained 
to CISAS.  

6.59 The section 96A Notification set out that, in this instance, extrapolating out to the 
wider population of CISAS cases about EE mobile complaints from the sample of [] 
cases indicated (at 99% confidence) that []% to []% of all relevant EE mobile 
cases that went to CISAS between May 2012 and April 2014 comprised cases in 
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 Named by EE as follows: “High level process flow”, “Escalation Process Orange”, “Complaints 
Team escalation process Orange”, “Complaints Team ADR process T-Mobile”, “Knowledge Tool T-
Mobile”, “Q14 – CISAS Scheme”, “Q14 – Complaints Escalation process – Albert”, “Q14 – Complaints 
escalation process – Customer Relations”, “Q14 – Executive Office complaints escalations process”. 
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which the complainant would have requested a Deadlock Letter, none of the 
exceptions in paragraph 4(c) of the Ofcom Code applied and therefore a Deadlock 
Letter should have been issued. Accordingly, this gave us statistically valid grounds 
at the time to consider that Deadlock Letters would not have been sent as required in 
128 to 476 cases – an average of 302 cases, out of the wider population of [] 
complaints.  

EE’s Representations and Ofcom’s response 

6.60 In its Representations, EE challenges the findings of Ofcom’s Deadlock Letter 
analysis set out in the section 96A Notification, and considers that Deadlock Letters 
should have been sent in only five cases, rather than in the [] cases which Ofcom 
provisionally considered to be in breach in the section 96A Notification. Annex 5 to 
the Written Representations set out EE’s reasoning regarding whether or not it 
considered a breach had occurred in each of these [] cases. 

6.61 In light of EE’s Representations, we have carefully reviewed all [] cases, taking into 
account all relevant information, including EE’s Representations, EE’s comments on 
individual cases in Annex 5 of the Written Representations, our provisional summary 
analysis at Annex 30 of the section 96A Notification and a full review of the 
underlying CISAS and EE case evidence.  

6.62 Our conclusion following that review is that in [] out of the [] provisional 
Deadlock Letter cases the evidence shows that a Deadlock Letter should have been 
sent but does not appear to have been. These [] cases make up []% of the [] 
cases in our total sample and, particularly, []% of the [] cases where customers 
had requested a Deadlock Letter. These [] cases include six cases in which EE 
stated clearly that it does not issue Deadlock Letters. The majority of these [] 
cases date from 2013, except for [ cases] in 2012 and [] in 2014. A detailed 
assessment of the cases, including why we have maintained our position in [] 
instances, is set out at Annex 38.   

6.63 Extrapolating out from the sample of [] cases to the wider population of [] CISAS 
cases about EE mobile complaints indicates (at 99% confidence) that []% to []% 
of all relevant EE mobile complaint cases that went to CISAS between May 2012 and 
April 2014 comprised cases in which the complainant would have requested a 
Deadlock Letter, none of the exceptions in paragraph 4(c) of the Ofcom Code applied 
and therefore a Deadlock Letter should have been issued. Accordingly, this gives us 
statistically valid grounds to consider that Deadlock Letters would not have been sent 
as required in between 41 and 309 cases – with an average of 175 cases. This is 
around 40% fewer cases than set out provisionally in the section 96A Notification (i.e. 
128 to 476 cases, with an average of 302 cases).  

6.64 In its Representations, EE also considers that even if Ofcom’s findings regarding all 
[] cases were to stand, these overstate the importance of a few individual cases of 
non-compliance. EE does not accept that the evidence supports a finding of any 
systematic or fundamental practical failure of EE’s policies and procedures in relation 
to the issuance of Deadlock Letters, pointing to a number of factors in its Written 
Representations, including (but not limited to): 

 the impossibility of removing “the human element” from its processes, resulting in 
“two key implications: (i) it is to be expected that through practical necessity some 
of the nuanced instructions EE sets out in our guidance and policies will be 
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distilled down into abbreviated “rules of thumb”; and (ii) sometimes the judgement 
calls made by CS staff in this area will unintentionally be incorrect.” 

 that the judgement regarding whether or not to send a Deadlock Letter on request 
is “often not that clear cut and involves individual interpretation, around the facts, 
the resolution offered, whether or not the process of finding a resolution is still 
ongoing, and acceptance of the resolution by the customer”. EE considers that 
“different people may reach a different conclusion based on the same facts as to 
whether or not a Deadlock Request should be granted”. 

 that, as set out in the July 2012 Statement, “The intention behind creating an 
obligation for a CP to issue a deadlock letter on request was to ensure that a 
consumer is satisfied that their provider is taking steps to try to resolve their 
complaint (potentially relieving stress and worry), rather than the matter 
necessarily going to ADR for resolution….” (emphasis added by EE). 

6.65 Nonetheless, in its Oral Representations EE notes that while it has “argued that the 
breach of the Deadlock Letter procedures was not as significant as you suggested 
but we’re not denying that there were deficiencies in that process”.  

6.66 While we recognise that there is likely to be an element of interpretation and 
judgement applied in dealing with Deadlock Letter requests, we have relied only on 
those where the evidence clearly shows that none of the exemptions to sending a 
Deadlock Letter apply. In particular, there is no evidence of further timely steps being 
taken by EE to resolve the customer’s specific issue following a request for Deadlock 
and, therefore, the exemption to paragraph 4(c) of the Ofcom Code regarding taking 
active steps to resolve a complaint was not met.    

6.67 We also note that in six of the [] cases where we are satisfied there has been a 
breach customer service representatives – [] – told customers that EE does not 
issue Deadlock Letters. While this occurred in a relatively small number of cases, it 
was EE’s response to over []% of Deadlock Letter requests and therefore points to 
a failure to ensure complaints handling processes and procedures were sufficiently 
being followed by staff. 

6.68 EE additionally disagrees with Ofcom’s provisional view that this particular aspect of 
the contravention covers the entire Relevant Period of 33 months. The five cases 
which EE accepts to be in breach all date from 2013 (from February to December). 
Accordingly, EE argues that the duration of this aspect of the breach should properly 
be considered as ten months. Alternatively, even if all [] cases identified by Ofcom 
in the section 96A Notification are taken into account, EE submits that the duration of 
this aspect of the infringement should be shortened to reflect that the majority of 
alleged Deadlock Letter breach cases highlighted by Ofcom fall within a 22-month 
period from 2012 to 2013.  

6.69 We note that of the [] cases in which Ofcom considers a Deadlock Letter should 
have been sent, [] of those cases occurred in 2013. However, we also note that 
the individual cases analysed and identified are part of a statistical sample taken from 
a wider population of complaints which covers the entire Relevant Period and that 
[] of the [] cases date from 2012 and [] from 2014. We therefore do not 
consider it appropriate to narrow the duration of this aspect of the contravention as 
suggested by EE, but rather to maintain the period of the breach as set in the section 
96A Notification. Nevertheless, we acknowledge that this particular aspect of the 
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contravention appears to have been particularly prevalent in 2013 compared to the 
rest of the Relevant Period.     

Conclusion of not sending Deadlock Letters when required  

6.70 Ofcom is satisfied, as set out above, that during the period of 22 July 2011 to 8 April 
2014, (a period of nearly 33 months); EE did not send Deadlock Letters when 
requested, as required by paragraph 4(c) of the Ofcom Code. As such, despite EE 
having a number of internal process and policy documents setting out the 
requirements for Deadlock Letters, we determine that these were not properly applied 
in practice, or at least that there were insufficient controls to ensure that these were 
properly applied and, therefore, EE did not have, and comply with, procedures which 
conformed to paragraph 4(c) of the Ofcom Code.  

6.71 However, we recognise that it is likely fewer consumers were affected by the breach 
than provisionally set out in the section 96A Notification, and that the contravention 
was particularly prevalent in 2013 compared to the rest of the Relevant Period.  

ADR Information on paper bills   

6.72 Paragraph 4(b) of the Ofcom Code states that:  

“Every paper bill provided to domestic customers must include, in a reasonably 
prominent manner, relevant text regarding the right of consumers to take 
unresolved complaints to Alternative Dispute Resolution” including at 4(b)(iv) 
“reference to the fact that consumers can utilise the scheme at no cost to 
themselves”. 

Evidence obtained from EE’s First, Second and Third Responses72  

6.73 In its First Response, EE supplied one copy of a paper bill sent to a Domestic 
customer of Orange on 3 April 2013.  

6.74 In its Second Response, EE provided the following information about its Orange bills:  

 A consumer bill dated 3 September 2011. 

 A consumer bill dated 22 February 2014.   

 A consumer bill dated 1 March 2014 (an example bill of the paper bills used from 
1 March 2014 and the version which is currently in use). 

 That it deployed a manual change to its bills on 1 March 2014 and that therefore 
EE began sending paper bills to Orange customers with reference to ADR being 
free from 1 March 2014.  

6.75 EE’s First Clarification Response confirmed that the FAQ page of Orange paper bills 
(which contains the ADR information) has remained the same between 22 July 2011 
and 3 September 2011 (the date of the first consumer bill provided).  

                                                
72

 May also include information provided in response to follow-up requests for clarification by Ofcom 
as set out in Section 4. 
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6.76 In its Third Response, EE confirmed that a fully automated solution to include 
reference to ADR being free of charge to consumers was implemented on 
1 June 2014. 

EE’s Representations and Ofcom’s response 

6.77 In relation to this element of the contravention, the Representations do not challenge 
Ofcom’s provisional view but, instead, focus on the impact of the omission and the 
reasoning behind delays to EE changing the bill. This is considered in Section 7. 

Conclusion of ADR information on paper bills 

6.78 The following factors derived from EE’s First, Second and Third Responses all 
contribute to Ofcom having reasonable grounds to believe that from 22 July 2011 to 
28 February 2014 (a period of approximately 31 months), EE’s Orange paper bills did 
not make reference to the fact that consumers can utilise ADR at no cost to 
themselves: 

 The Orange paper bill supplied in EE’s First Response did not make reference to 
the fact that consumers can utilise ADR at no cost to themselves.  

 The Orange consumer bills dated 3 September 2011 and 22 February 2014 
supplied in EE’s Second Response did not make reference to the fact that 
consumers can utilise ADR at no cost to themselves. 

6.79 As such, EE did not have and comply with procedures which conformed to paragraph 
4(b)(iv) of the Ofcom Code. 

6.80 The Orange consumer bill dated 1 March 2014 did mention the fact that consumers 
can utilise ADR at no cost to themselves, and EE’s Second Response confirms that 
EE began sending paper bills to Orange customers with reference to ADR being free 
from 1 March 2014. We therefore consider that the breach ceased on 
28 February 2014, and is not ongoing. 

ADR Information on Written Notifications   

6.81 Paragraph (e) of the definition of ‘Written Notification’ set out in the Ofcom Code 
states that a Written Notification should inform “the Complainant that they can utilise 
the scheme at no cost to themselves.” 

Evidence obtained from EE’s First and Second Responses 

6.82 In its First Response, EE supplied one copy of a Written Notification sent to a 
Domestic 

 Orange customer on 4 May 2013; and 

 T-Mobile customer on 11 March 2013.  

6.83 In its Second Response, EE provided the following information about its Written 
Notifications:  

 Written Notification templates for all three brands (4GEE, Orange and T-Mobile) 
for the following periods: 
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- Up to April 2013; 

- May 2013 to February 2014; and 

- From 10 February 2014. 

 Written confirmation that changes were made to its Written Notification templates 
on 10 February 2014 and that therefore EE began sending Written Notifications to 
customers with reference to ADR being free from 10 February 2014. 

 Copies of Written Notifications sent to customers for each brand since 
10 February 2014: 

- A 4GEE Written Notification dated 26 February 2014; 

- A T-Mobile Written Notification dated 3 March 2014; and 

- An Orange Written Notification dated 14 March 2014. 

EE’s Representations and Ofcom’s response 

6.84 In relation to this element of the contravention, the Representations do not challenge 
Ofcom’s provisional view but, instead, focus on the impact of the omission. This is 
considered in Section 7. 

Conclusion of ADR information on Written Notifications  

6.85 The following factors derived from EE’s First and Second Responses all contribute to 
Ofcom having reasonable grounds to believe that from 22 July 2011 to 9 February 
2014 (a period of nearly 31 months), Written Notifications sent by EE did not make 
reference to the fact that consumers can utilise ADR at no cost to themselves: 

 The Orange and T-Mobile Written Notifications supplied in EE’s First Response 
did not make reference to the fact that consumers can utilise ADR at no cost to 
themselves. 

 The Written Notification templates used for all brands up to 9 February 2014 and 
supplied in EE’s Second Response did not make reference to the fact that 
consumers can utilise ADR at no cost to themselves. 

6.86 As such, EE did not have and comply with procedures which conformed to the 
definition of a Written Notification as set out in the Ofcom Code. 

6.87 EE Written Notification templates in use from 10 February 2014 and the 4GEE, T-
Mobile and Orange Written Notifications, dated 26 February 2014, 3 March 2014 and 
14 March 2014 respectively, mention the fact that consumers can utilise ADR at no 
cost to themselves: “You do not have to pay any costs for using this service (the only 
costs you might have to pay are photocopying or postage costs”.  

6.88 We therefore consider that the breach ceased on 9 February 2014, and is not 
ongoing. 
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Deadlock reference in Customer Complaints Code  

6.89 Paragraph 1(c)(v) of the Ofcom Code states that a CP’s Customer Complaints Code 
must as a minimum include information about: 

“the contact details for the CP’s Alternative Dispute Resolution scheme, with 
details on when a Complainant will be able to access the service (with reference 
to the requirements on a CP in both clause 4(c) and 4(d) below)”.  

6.90 Clause 4(c) of the Ofcom Code states that: 

“A CP must promptly issue a written Deadlock Letter when requested by a 
Complainant, unless: 

i) the CP has genuine and reasonable grounds for considering that the 
Complaint will be resolved in a timely manner and subsequently takes active 
steps to do so; or 

ii) it is reasonable to consider the Complaint to be vexatious; or 

iii) the subject-matter of the Complaint is outside the jurisdiction of the CP’s 
Alternative Dispute Resolution scheme.” 

Evidence obtained from EE’s Second Response 

6.91 In its Second Response, EE supplied a copy of each Customer Complaints Code of 
Practice that EE has published during the Relevant Period for each of its three 
brands (4GEE, Orange and T-Mobile) as well as approximate dates of publication. 
The documents provided are as follows: 

 “Q10 CoP EE Jan 2014” (consolidated EE Code for all three brands)  

 “Q10 CoP EE Sept 2013” (consolidated EE Code for all three brands) 

 “Q10 CoP OUK Feb 2013” (Orange brand) 

 “Q10 CoP TMUK Feb 2013” (T-Mobile brand) 

 “Q10 CoP OUK Jan 2013” (Orange brand) 

 “Q10 CoP TMUK Jan 2013” (T-Mobile brand) 

 “Q10 CoP OUK Oct 2012” (Orange brand) 

 “Q10 CoP EE Oct 2012” (4GEE brand) 

 “Q10 CoP OUK March 2012” (Orange brand) 

 “Q10 CoP OUK Jan 2012” (Orange brand) 

 “Q10 CoP TMUK Jan 2012” (T-Mobile brand) 

 “Q10 CoP TMUK Feb 2011” (T-Mobile brand) 
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 “Q10 CoP OUK Jan 2011” (Orange brand) 

 “Q10 CoP TMUK Jan 2011” (T-Mobile brand) 

6.92 These documents set out for customers the complaints handling and ADR process of 
EE’s brands. 

EE’s Representations and Ofcom’s response 

6.93 EE accepts Ofcom’s provisional view that there has been a breach of paragraph 
1(c)(v) of the Ofcom Code and explains in its Written Representations that it has 
“taken timely and effective steps to remedy the outstanding contravention of GC14.4 
(with respect to amending the reference to the deadlock procedure in the EE 
Complaints Code). This change to the EE Complaints Code went live on 2 April 
2015”. 

6.94 Specifically, EE confirms that it has updated its Customer Complaints Code to 
include the following reference:  

“If after contacting us we have not resolved your complaint within 8 weeks or 
if there is a deadlock situation, you may refer your complaint to CISAS, free of 
charge. Deadlock arises when we believe we have done everything we can to 
resolve your complaint but can’t reach an agreement with you. You must have 
followed our escalation process before you can request a deadlock and we 
will be unable to send a deadlock letter if we are still working to resolve your 
complaint or if your complaint falls outside the remit of CISAS.” 

6.95 EE’s Written Representations include a copy of its updated Customer Complaints 
Code at Annex 1, as well as a link to the Customer Complaints Code on its website.73 

Conclusion of Deadlock reference in Customer Complaints Code  

6.96 The following factors derived from EE’s Second Response; further versions of its 
Customer Complaints Code of Practice available on its website prior to the date of 
the section 96A Notification; and the Written Representations, all contribute to Ofcom 
being satisfied that from 22 July 2011 to 1 April 2015 EE’s Customer Complaints 
Code did not reference that complainants are able to access EE’s ADR scheme by 
requesting a written Deadlock Letter where both parties (the CP and the complainant) 
have agreed to deadlock: 

 All Customer Complaints Codes supplied in EE’s Second Response and used 
throughout the Relevant Period do not make reference to the fact that 
complainants are able to access EE’s ADR scheme by requesting a written 
Deadlock Letter where both parties (the CP and the complainant) recognise that 
the complaint cannot be resolved or that the CP is not prepared to take any steps 
to try to resolve the complaint. 

 All Orange Customer Complaints Codes of Practice and two versions of T-
Mobile’s Customer Complaints Code (in use from approximately January 2011 to 
September 2013, and January 2013 until September 2013 respectively) supplied 
in EE’s Second Response did make reference to Deadlock but not that the 
complainant themselves can request such a letter where relevant. Instead they 
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 EE’s Customer Complaints Code of Practice is available at: http://explore.ee.co.uk/regulatory 

http://explore.ee.co.uk/regulatory
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state that a customer can go to ADR at eight weeks “or if you have received a 
letter from us saying that your complaint has reached “deadlock”, you may make 
a complaint through CISAS”. This wording suggests that the customer has a 
passive role in the Deadlock process.  

6.97 As such, EE did not have and comply with procedures which conformed to paragraph 
1(c)(v) of the Ofcom Code. 

6.98 The approximate publication dates of the Customer Complaints Codes provided in 
the Second Response, a review of EE’s Customer Complaints Code of Practice on its 
website on 20 May 2014 (January 2014 version), 19 August 2014 (July 2014 version) 
and 10 February 2015 (February 2015 version), and information provided as part of 
the Written Representations leads us to determine that the breach occurred during 
the entire Relevant Period and ceased on 1 April 2015.   
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Section 7 

Ofcom’s Decision to Impose a Penalty 
7.1 This Section sets out Ofcom’s decision to impose a penalty on EE for the 

contravention of GC14 set out in the preceding sections. It explains why we consider 
a penalty to be appropriate and why we consider the amount to be appropriate and 
proportionate to the contravention in respect of which it is being imposed. We have 
had regard to the following matters in particular: 

(a) the evidence that, during the Relevant Period (as defined above), EE did not 
have in place, and comply with, procedures that conform to the Ofcom Code 
when handling Complaints made by Domestic and Small Business Customers 
about its Public Electronic Communications Service;  

(b) the actual and potential harm for consumers where they have not been made 
aware of their right to go to ADR for unresolved eight week-old complaints, or 
that they have not been made aware of their right to request a Deadlock 
Letter (where appropriate); or they have been refused a Deadlock Letter 
unfairly; or that the right to go to ADR is free for them; and the dampening 
effect this has on EE’s incentives to compete on customer service to 
contribute to positive consumer outcomes in the communications sector;    

(c) EE’s Representations in relation to the imposition of a penalty; and 

(d) Ofcom’s published Penalty Guidelines that are in force under section 392 of 
the Act. 

7.2 The applicable legal framework is set out in Section 3 of this Explanatory Statement. 

Consideration of whether to impose a penalty  

7.3 As set out in Section 3 above, section 96A(2)(e) of the Act provides that a notification 
under section 96A shall specify any penalty which Ofcom is minded to impose in 
accordance with section 96B. Ofcom may specify a fixed penalty in respect of the 
period covered by the notification and, where a contravention is continuing, may also 
specify a penalty in respect of each day on which the contravention continues after 
the giving of a Confirmation Decision under section 96C(4)(c).  

7.4 Ofcom considers a contravention to be a “continuing contravention” for the purposes 
of sections 96A and 96B where we have reasonable grounds to believe that the 
contravention is continuing as at the date a section 96A Notification is issued.  

7.5 In the present case, we have determined that one aspect of the contravention only 
ceased on 1 April 2015, after we issued the section 96A Notification.74 However, as 
set out in the section 96A Notification, for the purposes of managing this investigation 
as effectively and efficiently as possible we decided it was appropriate to limit our 
consideration of the penalty to the Relevant Period only. In so doing, we have 
considered the instances we have identified in which EE failed to have and comply 
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 Specifically, EE’s failure to provide details in its Customer Complaints Code on when a complainant 
will be able to access EE’s ADR scheme, specifically the requirement on EE to issue a written 
Deadlock Letter when requested by a complainant under paragraph 4(c) of the Ofcom Code. 
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with procedures that conformed to the Ofcom Code – of which the breach referred to 
above is one such instance – as constituent parts which cumulatively amount to a 
single contravention of GC14.4. Therefore, our consideration of whether to impose a 
penalty involves our consideration of these constituent parts of varying durations and 
degrees of gravity, as set out below, which together comprise a single contravention 
the duration of which covers the Relevant Period. For the reasons set out in 
paragraphs 7.95 to 7.106, Ofcom has determined 8 April 2014 to be the end date of 
the contravention generally.  

7.6 Accordingly, Ofcom has decided to specify a fixed penalty only. The reasons that 
Ofcom has decided it is appropriate to impose a penalty are as follows. 

7.7 We consider that the imposition of a penalty will help to secure Ofcom’s objective of 
furthering the interests of citizens and consumers by helping to foster compliance on 
the part of CPs with legislation and regulatory principles, and that a penalty in this 
case is proportionate to the seriousness of the case and targeted at a case in which 
that action is needed. 

7.8 In particular, Ofcom is of the view that EE’s contravention of GC14.4 during the 
Relevant Period can be characterised as serious. This is based on an objective 
assessment of the number of EE customers for whom EE did not sufficiently facilitate 
access to ADR, together with the duration of the contravention, the multi-faceted 
nature of the contravention, and EE’s culpability in the contravention.    

7.9 On that basis, we consider that it is necessary and appropriate to impose a penalty 
on EE so as to give it, and other CPs, sufficient incentive to comply with GC14.4, 
deterring non-compliance, thereby protecting and furthering the interests of 
consumers. This accords with the central objective of our Penalty Guidelines, which 
is deterrence.  

7.10 EE’s Representations do not challenge Ofcom’s decision to impose a penalty. At the 
oral hearing held on 15 May 2015, EE said, “We don’t dispute the notion of a 
penalty”.75 

7.11 Rather they focus on the level of the provisional penalty:  

“The primary focus of this response is the proposed penalty of £[] that Ofcom 
is minded to impose on EE in accordance with section 96B of the Act. For the 
reasons we explain below, EE submits that Ofcom should impose a materially 
lesser penalty in the confirmation decision which will be issued by Ofcom […]”76 

7.12 We consider EE’s Representations on the level of the penalty below. 

Determination of penalty amount 

7.13 A Confirmation Decision may, under section 96C(4)(d) of the Act, require a person to 
pay the penalty specified in the section 96A Notification, or such lesser penalty as 
Ofcom considers appropriate in light of that person’s representations or the steps that 
person has taken to either comply with the condition and/or remedy the 
consequences of the contravention. Where a penalty is specified in a Confirmation 
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 EE’s Oral Representations of 15 May 2015, page 4 of the transcript. 
76

 EE’s Written Representations of 28 April 2015, paragraph 1.5. 
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Decision, the person on whom it is imposed must, under section 96C(7), pay the 
required sum to Ofcom. 

7.14 Ofcom has carefully considered EE’s Representations as to the amount of any 
penalty, as set out below. In light of these, we have reduced the penalty from that 
proposed in the section 96A Notification. 

7.15 The amount of the penalty Ofcom imposes on EE is £1,000,000. 

Turnover of the relevant business  

7.16 Pursuant to section 97 of the Act, the statutory maximum amount of the fixed penalty 
Ofcom may notify to EE under section 96A of the Act (and confirm under section 96C 
of the Act) is ten per cent of the turnover of its relevant business for the period 1 April 
2013 to 31 March 2014.77  

7.17 EE stated that its relevant turnover for the period 1 April 2013 to 31 March 2014 was 
£[].78 Therefore, the maximum penalty Ofcom may impose on EE is ten per cent of 
that figure, which is £[].   

The penalty guidelines and relevant factors 

7.18 The particular factors we have considered in our determination of the penalty, 
including those in the Penalty Guidelines, are set out below. 

7.19 Ofcom will consider all the circumstances of the case in the round in order to 
determine the appropriate and proportionate amount of any penalty.  

7.20 The particular factors we have considered are: 

a) our duties under section 3(3) of the Act, to have regard to the principles under 
which regulatory activities should be transparent, accountable, proportionate, 
consistent and targeted only at cases in which action is needed;  

b) the central objective of imposing a penalty which, as stated in the Penalty 
Guidelines, is deterrence. The amount of any penalty must be sufficient to 
ensure that it will act as an effective incentive for compliance, having regard to 
the seriousness of the infringement; 

c) the following factors which appear to us to be relevant in determining an 
appropriate penalty that is proportionate to the contravention in respect of which it 
is being imposed: 

i) the size and seriousness of EE’s contravention; 

ii) the degree of harm, actual or potential, caused by that contravention; 

iii) the duration of the contravention; 
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 See paragraphs 3.19 and 3.20. Given that the section 96A Notification was issued on 26 March 
2015, the period of 1 April 2013 to 31 March 2014 is the relevant period for the purposes of 
calculating the maximum penalty, as defined in section 97(5) of the Act.  
78

 EE’s Second and Third Responses.  
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iv) any gain (financial or otherwise) made by EE as a result of the 
contravention;  

v) whether EE has a history of contraventions;  

vi) whether, in all the circumstances, EE took appropriate steps to prevent 
the contravention (and took timely and effective steps to end the 
contravention on becoming aware of it);   

vii) any steps EE has taken for remedying the consequences of the 
contravention; 

viii) the extent to which the contravention occurred intentionally or recklessly, 
including the extent to which senior management knew, or ought to have 
known, it was occurring or would occur;  

ix) the extent to which EE has co-operated with the Investigation; 

x) the extent to which earlier cases set a precedent for any penalty that 
might be imposed on EE; and 

xi) the extent to which the level of penalty is proportionate, taking into 
account EE’s size and turnover. 

7.21 We have also had regard to the need for transparency in applying our Penalty 
Guidelines, particularly as regards the weighting of the factors considered in taking 
our proposed approach.  

7.22 We have also carefully considered EE’s Representations. 

Deterrence 

7.23 As described above, deterrence is a central consideration in our determination of the 
appropriate amount of any penalty. Another consideration, particularly in light of the 
requirement of proportionality, is the need for the penalty to reflect the size and 
seriousness of the contravention and EE’s culpability in that contravention. Ofcom is 
mindful of the need to strike a fair balance between those considerations.  

7.24 In this regard, Ofcom considers that, whilst there should be a relationship between 
the size and seriousness of EE’s contravention and the amount of the penalty, this is 
not necessarily a linear relationship. Some factors weigh more heavily than others in 
Ofcom’s determination.  

7.25 These points go to ensuring that any amount imposed:  

a) both appropriately and proportionately penalises EE for the contravention 
specified in this Confirmation Decision; and  

b) creates an appropriate and proportionate deterrent effect for both EE and other 
CPs providing (or using) an electronic communications network or an electronic 
communications service. 

7.26 In particular, GC14.4 is designed to ensure that Domestic and Small Business 
Customers are appropriately protected and empowered in their dealings with CPs. If 
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a complaint is handled badly by a CP, an individual consumer may suffer emotional 
and financial harm beyond that which they may have suffered by the problem that 
prompted the complaint. This may have the effect of reducing general consumer 
confidence and trust in the market. 

7.27 The rules set out in GC14.4 are important. For consumers, pursuing a complaint can 
result in varying degrees of frustration, anger, stress, and unnecessary expenditure 
of time and money. Whilst a fair and effective complaints handling procedure in line 
with that set out in the Ofcom Code cannot necessarily eliminate all these negative 
experiences, they nonetheless mitigate them and protect and empower consumers 
when they are in dispute with their CP. 

7.28 In particular, the rules ensure that consumers who expect either a response or 
resolution to their expression of dissatisfaction receive one in a timely manner. They 
improve the prospect of a satisfactory resolution being achieved, and provide 
information to consumers who remain unhappy with the response of their options 
(particularly free ADR). Even where the outcome is not the one sought by the 
consumer, the consumer has the comfort of knowing that their complaint has been 
considered in an appropriate way, going through to a written communication setting 
out their options should they wish to take the matter further.  

7.29 The procedures prescribed by the rules are also active in nature, in that they impose 
requirements to ensure that customers who feel dissatisfaction can easily express it, 
can expect it to be considered as a complaint within a particular procedure and can 
be assured (irrespective of which CP they are dealing with) that this will lead to 
actions resulting, if not in satisfactory resolution, then in a Written Notification (or 
Deadlock Letter where applicable) and the chance to consider the option of pursuing 
ADR. CPs face mixed incentives in relation to resolving complaints, which include 
some incentives to limit customers’ scope to bring complaints and to reduce their 
need to take active steps to reach a resolution. A basic level of uniformity reduces the 
scope for CPs to fail to treat an approach from a concerned consumer as a 
complaint, or to close complaints prematurely once opened, and ensures they are 
dealt with fairly and effectively within a prescribed framework, rather than being 
dependent only on the diligence or skill of the individual customer service staff with 
whom a consumer deals.  

7.30 Complaints also have wider benefits to other consumers by bringing to light 
potentially systemic problems which CPs can, following a successful complaint, 
rectify and seek to ensure do not affect others. More generally, the existence and 
application of effective complaint resolution rules should also incentivise CPs to 
provide high quality and legally compliant services. Additionally, CPs’ compliance 
with GC14.4 is a fundamental and ongoing obligation and it is within each CP’s 
control and responsibility to have processes for compliance as part of their ordinary 
course of business. 

7.31 The ADR Awareness Research referenced in Section 3 found that making a 
complaint had both practical and emotional implications for complainants. The 
practical implications included time spent dealing with the complaint, general 
inconvenience and costs incurred. In terms of the emotional effect, the vast majority 
of complainants reported that they felt varying levels of worry, stress and anger 
during the complaint process. 

7.32 Recent research on quality of service commissioned by Ofcom suggests that only 
53% of people who contacted their mobile phone provider with a complaint were 
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satisfied with the time taken to handle it.79 This highlights the importance of ensuring 
that the deterrent effect of the penalty acts as an appropriate incentive to EE and to 
other CPs to improve the effectiveness of their complaints handling procedures, such 
that complaints are resolved in a fair and timely manner. 

7.33 Similarly, ADR is a well-established and important mechanism for giving consumers 
access to redress where recourse to the court system may be impossible or 
impractical due to cost and resource restraints. For example, ADR schemes can 
require a CP to provide a financial award, to return the customer to the position they 
were in before the problem occurred or to acknowledge a shortfall in customer 
service. Additionally, they can require a non-financial remedy such as an apology, an 
explanation, a service or some practical action.80 It is therefore an important way to 
redress the imbalance of power between consumers and CPs – who will usually have 
greater resources, knowledge and control over the products and services which are 
in dispute. The existence of ADR which is free to the consumer (but not CPs) acts as 
an incentive for CPs to resolve complaints effectively themselves and, indeed, to 
provide levels of quality and service that reduce the prospect of complaints arising in 
the first place. However, for it to be effective, consumers need to be made aware of, 
and have sufficient relevant information about, ADR. 

7.34 The ADR Awareness Research showed that: 

 only 31% of Eligible mobile Complainants were aware of ADR;81 and 

 while 27% of complainants were eligible for ADR, only 4% of all complainants 
screened were referred to ADR. 

7.35 This, again, highlights the importance of ensuring that the deterrent effect of the 
penalty acts as a sufficient incentive to EE and other CPs to improve their facilitation 
of access to ADR, including through raising awareness.  

7.36 EE touches upon deterrence briefly in the Written Representations, stating that “there 
is no evidence to suggest that such a significant financial penalty is appropriate or 
necessary in order to act as a strong deterrent in this case”.  

7.37 In addition, EE makes the point in its Oral Representations that the finding itself will 
act as a deterrence. EE states that while the penalty matters, and is an indication of 
the severity of the breach in Ofcom’s view, what is driving them is that they do not 
want to be in this situation again, i.e. EE does not want to breach GC14 or any other 
General Condition.   

7.38 Ofcom’s view, after careful consideration of the Representations, is that EE’s 
contravention as set out in this Confirmation Decision fundamentally frustrated the 
objectives of GC14.4. In particular, by not having sufficiently enforceable and 
monitored complaints handling procedures and policies in place to send Written 
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 Ofcom Quality of Customer Service Online Research, December 2014, see Table 108, p.652: 
http://stakeholders.ofcom.org.uk/binaries/research/statistics/2014Dec/Ofcom_Quality_of_Customer_S
ervice_2014_-_Online_stage_data_tables_Stage_2.pdf#page=652 
80

 As set out in the Ombudsman Services 2013 Annual Report, available here: 
http://www.ombudsman-services.org/downloads/OS%20Annual%20Report%202013.pdf 
81

 An Eligible Complaint is defined as a complaint that is unresolved for more than eight weeks, or a 
complaint that has been unresolved for less than eight weeks but for which the complainant has 
received written notification of their right to apply to ADR or a Deadlock Letter. Eligibility refers to 
eligibility for ADR referral, not necessarily eligibility for acceptance to an ADR scheme. 

http://stakeholders.ofcom.org.uk/binaries/research/statistics/2014Dec/Ofcom_Quality_of_Customer_Service_2014_-_Online_stage_data_tables_Stage_2.pdf#page=652
http://stakeholders.ofcom.org.uk/binaries/research/statistics/2014Dec/Ofcom_Quality_of_Customer_Service_2014_-_Online_stage_data_tables_Stage_2.pdf#page=652
http://www.ombudsman-services.org/downloads/OS%20Annual%20Report%202013.pdf
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Notifications and Deadlock Letters, complaints did not proceed to signposting or 
referral to ADR as required. In addition, in relation to consumers receiving Orange 
paper bills and 4GEE, Orange and T-Mobile Written Notifications, these consumers 
were not informed that ADR was available to them without any financial cost to them.  

7.39 Finally, in relation to not referencing a customer’s right to request a Deadlock Letter 
in its Customer Complaints Code (available on the CP’s website but also referred to 
by EE’s customer service agents when dealing with customer complaints), a small 
number of customers may have been deterred from taking their complaint to ADR 
earlier in the process than at eight weeks in the event where a satisfactory resolution 
was not available to them.  

7.40 As deterrence is a central objective, it is therefore important to set a penalty that 
deters non-compliance with the relevant rules, in light of the contravention Ofcom has 
found to have occurred. Our view is that the penalty should be non-trivial, in reflection 
of the importance of the rule and the extent to which EE has breached it.   

7.41 The further factors that are relevant to our consideration of the penalty, and its 
proportionality to EE’s contravention of GC14.4, for which it is imposed, are as 
follows.  

Size and seriousness of EE’s contravention of GC14.4  

7.42 In this particular case, Ofcom has found that EE contravened GC14.4 for a period in 
excess of two and a half years by not having and complying with procedures that 
conformed to the Ofcom Code when handling Complaints made by Domestic and 
Small Business Customers. This finding is comprised of several constituent parts of 
varying durations and degrees of gravity.  

7.43 In summary, for certain periods of time during the Relevant Period, EE: 

 Did not have sufficiently transparent complaints handling procedures as it did not 
make customers aware in its Customer Complaints Code of Practice that they 
can request a Deadlock Letter (as appropriate).  

 Did not sufficiently facilitate access to ADR for certain complainants by: 

- sending Written Notifications and Deadlock Letters as required; and 

- informing customers that the right to go to ADR is free for them.  

7.44 In the section 96A Notification, we said that the amalgamation of all these factors, in 
Ofcom’s provisional view, represented a serious and significant contravention of 
GC14.4. 

7.45 EE’s Written Representations in relation to the size and seriousness of its 
contravention state that “the weight given to the cumulative size and seriousness of 
the contravention (and the corresponding impact on the level of penalty given that 
these were taken into account as “significant factors”) is disproportionate to the actual 
gravity of the contravention.” 

7.46 Ofcom’s considerations in relation to the existence of a contravention were covered 
in Section 6, and those on its seriousness are in this Section. Having carefully 
considered the Representations, we agree with EE that one aspect of the 
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contravention (namely, in respect of the failure to send Deadlock Letters as required) 
is to some extent less serious than was provisionally considered to be the case in the 
section 96A Notification, and the penalty imposed compared with that proposed in the 
section 96A Notification reflects that. Even so, Ofcom continues to consider the 
contravention to have serious and significant aspects. 

7.47 When assessing the size and seriousness of the contravention, we have taken into 
account the factors set out below, each of which contributes to our decision that the 
size and seriousness of the contravention of GC14.4, and any corresponding penalty, 
are greater than trivial (even though one aspect of the contravention is less serious 
than provisionally set out in the section 96A Notification). 

Assessment of size and seriousness of EE’s contravention 

Not sending Written Notifications  

7.48 Our investigation has only focused on a very small proportion of EE’s total customer 
base (i.e. only those EE customers who raised a complaint with EE and, ultimately, 
referred their complaint to CISAS during the Relevant Period82), and has not looked 
at customers of EE with unresolved complaints who did not eventually find their way 
to ADR. Throughout the Relevant Period, EE did not have sufficiently enforceable 
and monitored processes in place to facilitate access to ADR, leading to customers 
not receiving a Written Notification as required. Following a statistical analysis of the 
complaints data provided by EE and CISAS, we have concluded that the number of 
customers affected in this way falls within a range of 2,311 to 3,097, with an average 
of 2,704 customers out of [] EE customers who referred their complaint to CISAS 
during the Relevant Period. 

7.49 In terms of the impact on each individual affected, Ofcom believes that this is the 
most serious of the component parts of EE’s contravention of GC14.4. These 
customers would not have been informed of their right to go to ADR at the eight-week 
point. This resulted in affected consumers having to find their own way to ADR 
through other means, and in a number of cases there was a significant delay beyond 
eight weeks when the customer first raised the complaint with EE and when they 
eventually found their way to ADR. More important though than the extent of any 
such delay is the failure on the part of EE to have sufficiently enforceable and 
monitored processes in place to identify those complaints to which its obligation 
under paragraph 4(d) applied and to send a Written Notification. This is reflected in 
the July 2010 Statement, where we stated that “[t]he eight week notification is the 
central aspect of our drive to address areas of consumer harm from complaints 
handling. We anticipate that this obligation will: 

 directly benefit consumers with long-standing unresolved complaints by ensuring 
they are informed of their right to go to ADR (with the research indicating low 
awareness is undermining Ofcom’s ability to ensure dispute resolution 
procedures are ‘effective’); and 

 indirectly benefit complainants who may otherwise encounter procedural 
difficulties getting their complaints recognised by their CP. With a regulatory 
obligation to identify consumers who have unresolved complaints we expect CPs 
will improve their identification of ongoing issues and will have strong incentives 
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 And for whom CISAS did not record a Written Notification. 
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to reduce the number of complaints that last 8 weeks without being resolved (to 
avoid an ADR case-fee)”.83    

7.50 In its Written Representations, EE states that when placed in the context of the 
number of complaints received by EE over the Relevant Period “the number of 
individual breaches is small” and is concentrated in the 2012 to 2013 period during 
which “EE launched a new brand – 4GEE – and underwent some major post-merger 
changes to its two previously separate T-Mobile UK and Orange UK CS functions”.    

7.51 While the number of EE customers affected in this way represents a relatively small 
proportion of EE’s total customer base, Ofcom nevertheless considers this aspect of 
the breach to be serious. This is because the contravention arose out of EE’s failures 
to properly apply its complaints handing policies and processes with regards to 
facilitating access to ADR in practice, or at least that there were insufficient controls 
to ensure that these were properly applied. In addition, we do not agree that the fact 
that EE was going through a phase of post-merger integration at the time lessens the 
severity of the breach as it does not excuse EE from compliance with its regulatory 
obligations. Consolidation is a normal feature of markets and it is important that any 
CP who is involved is such activity ensures that it continues to have adequate 
measures in place to ensure compliance with its obligations.    

7.52 We separately considered in the section 96A Notification that it would be reasonable 
to assume that a larger number of EE customers outside of the CISAS population 
analysed by Ofcom (i.e. customers with unresolved complaints who did not 
eventually find their way to ADR) would also not have been informed of their right to 
go to ADR through a Written Notification during the Relevant Period, and that this 
may have been a contributing factor in not taking their unresolved complaint to 
ADR.84 However, as these customers are not reflected in the sample analysed we 
have not taken this potentially wider population of consumers into account in our 
penalty considerations.   

Not sending Deadlock Letters as required 

7.53 In the section 96A Notification we said that while the provisional Deadlock Letter 
numbers represented only a small minority of EE’s total customer base, Ofcom 
nevertheless considered the breach to be serious. This is because, as per our 
provisional view on the severity of EE’s failure to send Written Notifications, we 
considered the contravention arose out of EE’s failures to properly apply its 
complaints handing policies and processes with regards to facilitating access to ADR 
in practice, or at least that there were insufficient controls to ensure that these were 
properly applied. We noted that these failures manifested themselves both as a 
failure to issue a Deadlock Letter when requested,85 and as a failure to ensure EE’s 
customers were in an informed position to avail themselves of the right to request a 
Deadlock Letter (see below), thus undermining the purpose and effectiveness of 
paragraph 4(c) of the Ofcom Code.  
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 See paragraph 5.128 of the July 2010 Statement.  
84

 This is because in all instances the complaint would have been met with EE’s same complaints 
handling procedures, the compliance of which with the Ofcom Code is the subject of this investigation 
(albeit for an intentionally specific group of customers).  
85

 And when none of the exceptions – as set out in paragraph 4(c)(i) to (iii) of the Ofcom Code – to the 
obligation to do so applied. 
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7.54 In its Written Representations, EE submits that “the size and severity of the 
contravention is much smaller than as presently set out in the Notification”. As 
outlined in Section 6, EE considers that it failed to send Deadlock Letters as required 
in only five cases and that Ofcom’s focus should be on process failures rather than 
individual breach allegations. In particular, it states that “even taking extrapolations of 
customer numbers at their highest, these cases represent less than []% of EE’s 
total customer base” and that this is “a negligible proportion”. 

7.55 As described at paragraph 6.61, in light of EE’s Representations, and taking account 
of all relevant information available, we have re-examined all [] cases in which we 
provisionally concluded in the section 96A Notification that Deadlock Letters did not 
appear to have been sent when they should have been. On account of this exercise, 
we are no longer relying on [] of the cases identified in the section 96A Notification 
in this respect; and we have concluded that there are [] individual cases in the 
sample where the evidence supports a finding that Deadlock Letters do not appear to 
have been sent as and when required.  

7.56 Accordingly, our final determination is that, throughout the Relevant Period, EE did 
not have sufficiently enforceable and monitored processes in place to facilitate 
access to ADR, leading to certain customers not receiving a Deadlock Letter when 
they should have done. Our final statistical analysis of the complaints data indicates 
that the number of customers affected in this way is smaller than provisionally set out 
in the section 96A Notification, falling within a range of 41 to 309, with an average of 
175 customers out of []. 

7.57 Additionally, in at least six substantiated complaint cases EE’s staff refused a 
Deadlock Letter request by stating that EE does not issue these types of letters, 
contradicting a number of internal process and policy documents for handling 
complaints provided to Ofcom in EE’s First and Second Responses (as set out in 
Section 6, at paragraphs 6.54 to 6.55).  

7.58 Although CISAS still considered the relevant complaint cases without a Deadlock 
Letter, paragraph 4(c) of the Ofcom Code remains an unambiguous regulatory 
requirement that CPs should be complying with.  

7.59 However, given this reduction in substantiated cases, and taking account of EE’s 
Representations, we have revised our assessment of the impact of this aspect of the 
contravention and accept that the overall seriousness is likely to be lower than 
provisionally considered by Ofcom. Nonetheless, we are satisfied that the evidence 
indicates that there were historical deficiencies in EE’s application and monitoring of 
its Deadlock Letter procedures, as recognised by EE in its Oral Representations: “We 
have argued that the breach of the Deadlock Letter procedures was not as significant 
as you suggested but we’re not denying that there were deficiencies in that process”.     

7.60 In the section 96A Notification we separately considered that it would be reasonable 
to assume that some EE customers outside of the CISAS population analysed by 
Ofcom (i.e. customers with unresolved complaints who did not eventually end up at 
ADR) would have also been refused a Deadlock Letter when eligible during the 
Relevant Period, and that this may have deterred them from taking their unresolved 
complaint to ADR.86 However, as these customers are not reflected in the sample 
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 This is because in all instances the complaint would have been met with EE’s same complaints 
handling procedures the compliance of which with the Ofcom Code is the subject of this investigation 
(albeit for an intentionally specific group of customers). 
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analysed we have not taken this potentially wider population of consumers into 
account in our penalty considerations.  

ADR information on Orange paper bills  

7.61 For a period of approximately 31 months, EE did not make reference on its paper 
bills to the fact that Orange Customers can utilise the ADR scheme at no cost to 
themselves, as required by paragraph 4(d) of the Ofcom Code. 

7.62 In addition, and as confirmed by EE’s Second Response, between 22 July 2011 and 
28 February 2014 (the period of this particular element of breach), EE issued an 
estimated total of 65 million paper bills to Orange customers without referencing that 
ADR is free.87 Ofcom has calculated that this was an average of c. 2 million paper 
bills per month, representing on average []% of EE’s Orange customer base over 
the period of the breach (and []% of EE’s entire customer base).88 

7.63 The ADR Awareness Research shows that 14% became aware of ADR as a result of 
the bill. ADR offers protection and empowerment to individual consumers, and for the 
right to be meaningful consumers need to be able to exercise it, which implies they 
need to know about their right and not be discouraged from using it through a lack of 
information.  

7.64 We consider that a further likely consequence of EE’s actions is that a very small 
number of Orange consumers may have assumed that taking a case to ADR would 
cost them money, which may have been a barrier to exercising their right to ADR.  

7.65 We note that the paper bill is only one element connected to ADR awareness, but we 
consider it to be an important element. Not only is indicating that ADR is free on 
paper bills an important aspect of the rules designed to facilitate access to ADR by 
showing consumers that the potential barrier of direct costs is not in play, but it also 
allows this information to reach those consumers (who may be in the minority but still 
exist) who choose to receive paper bills and are not as likely to be online. Paper bills 
therefore continue to be an important source of information for a small group of 
consumers. 

7.66 EE submits in its Written Representations that given the small number of customers 
affected this aspect of the contravention “should not be regarded as serious by 
Ofcom”. However, in its Oral Representations it did acknowledge that “the omission 
of the words ‘for free’ was a serious issue”. 
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 In its Second Response EE was only able to provide monthly data on the number of Orange paper 
bills sent to customers between January 2012 and April 2014. For some of the period of the breach 
(i.e. July 2011 to December 2011) EE was unable to provide data. We estimated the number of bills 
sent during these months by extrapolating a trend based on the data that EE was able to provide, 
using Ordinary Least Squares linear regression. We did not include extrapolated data for July 2011 in 
our estimate because the relevant period for this breach only covered part of July 2011. 
88

 As part of its Second Response, EE provided the number of paper bills sent each month from 
January 2012 to 28 February 2014 and the proportion of EE’s Orange customer base that this figure 
represented, each month. EE provided similar data for its T-Mobile and EE brands. Using this data 
Ofcom estimated the total number of bills sent within each month, for each brand, by dividing the 
number of paper bills sent by the percentage of the customer base that received paper bills. Over the 
period from January 2012 to February 2014 EE sent a total of [ over 50 million] incomplete paper 
bills out of an estimated total of [] group wide bills sent which gives a weighted average of []% of 
bills sent over the period.  
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7.67 We recognise that the absence of a mention that ADR is free may be a deterrent to 
going to ADR for only a minority of consumers, however, we consider this reference 
on paper bills to be useful for the reasons above. Additionally, it is a clear and 
unambiguous regulatory requirement, without scope for interpretation and uncertainty 
that can easily be complied with. A CP’s failure to implement such a clear regulatory 
requirement, designed to facilitate the pursuit of an outcome the CP might not 
otherwise wish to occur – i.e. ADR – has an intrinsic level of seriousness. 

ADR information on Written Notifications 

7.68 For a period of nearly 31 months, EE did not make reference on its Written 
Notifications to the fact that its customers can utilise the ADR scheme at no cost to 
themselves, as required by the definition of Written Notification set out in the Ofcom 
Code.  

7.69 Additionally, between 22 July 2011 and 9 February 2014 (the period of this particular 
breach), we estimate that EE issued more than 8,000 Written Notifications to its 
customers without referencing that ADR is free.89 

7.70 The ADR Awareness Research shows that 27% of ADR users first became aware of 
ADR through a service provider’s letter – it is therefore an important signpost in 
raising awareness of ADR. As noted above, ADR offers protection and empowerment 
to individual consumers, and for the right to be meaningful consumers need to be 
able to exercise it, which implies they need to know about their right and not be 
discouraged from using it through a lack of information.  

7.71 We consider that a potential consequence of EE’s actions is that some EE 
consumers (albeit a relatively small number) with unresolved complaints at eight 
weeks may have assumed that taking a case to ADR would cost them money, which 
may have been a barrier to exercising their right to ADR. 

7.72 As with Orange paper bills, EE’s Representations state that given the small number 
of customers affected, this aspect of the contravention “should not be regarded as 
serious by Ofcom”. As set out in more detail at paragraph 7.67 above, Ofcom 
considers this element of the contravention to similarly have an intrinsic level of 
seriousness – particularly as customers with eight-week old complaints would be at 
greater risk of dissatisfaction and the need for ADR than customers not engaged in 
the complaint process.  

Deadlock Reference in Customer Complaints Code  

7.73 From 22 July 2011 to 1 April 2015, EE did not make reference in its various 
Customer Complaints Codes that customers can go to ADR before eight weeks by 
requesting a Deadlock Letter, where appropriate. 

7.74 While EE recognises and acknowledges its contravention in this regard, it submits in 
its Written Representations that this element is “not sufficiently serious (cumulatively 
or in isolation) to warrant having an aggravating impact on the level of penalty 

                                                
89

 In its Second Response EE was only able to provide monthly data on the number of 4GEE, Orange 
and T-Mobile Written Notifications sent to customers between November 2013 and March 2014. This 
data showed that EE sent an average of 277 Written Notifications per month. We believe that EE was 
sending Written Notifications with incomplete information from 22 July 2011 to 9 February 2014, a 
period of nearly 31 months. This suggests that between 8,000 and 9,000 Written Notifications with 
incomplete information were sent by EE during this period.  
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imposed on EE.” It does not provide any further reasoning on this particular breach in 
isolation. 

7.75 In the section 96A Notification we noted that in our review of CISAS case evidence 
(provided by EE and CISAS), customers were occasionally directed to the Customer 
Complaints Code by customer service agents, either when first complaining or in a 
few [] cases where staff stated that the highest level of escalation had been 
reached.  

7.76 We also stated that, in considering the size and seriousness of EE’s contravention of 
GC14.4, we considered it important to have regard to the extent of any relevant 
nexus between the various obligations imposed on CPs by the Ofcom Code. In this 
respect, we stated in the 2010 July Statement that “[i]n order to benefit under this 
proposal a consumer would need to be aware of ADR, be aware of their ability to 
request a deadlock letter, not be satisfied with the response they are receiving from 
their CP and not be satisfied with waiting the eight weeks until they have the right to 
take a case to ADR” (emphasis added). EE’s Customer Complaints Code did not 
provide the necessary information. Consequently, we consider failing to make 
reference in its various Customer Complaints Codes that customers can go to ADR 
before eight weeks by requesting a Deadlock Letter, where appropriate, will have 
undermined the purpose and effectiveness of paragraph 4(c) of the Ofcom Code 
since in order for the obligation under this paragraph to apply, the customer must first 
be aware of their right to make such a request.90 Therefore, we considered the 
breach to be serious. 

7.77 Having taken account of EE’s Representations, we maintain our position as set out in 
the section 96A Notification. 

Overall view on size and seriousness of EE’s contravention 

7.78 On those bases, Ofcom is satisfied that EE’s contravention of GC14.4 comprised a 
number of constituent parts of varying durations and degrees of gravity. We are 
further satisfied that some aspects of the contravention can be characterised as 
being serious and significant in nature, with one aspect of the contravention 
(regarding failure to send Deadlock Letters as required) deemed to be somewhat less 
serious than was provisionally considered to be the case in the section 96A 
Notification. While we have taken this into account in determining the level of the 
penalty, overall, the cumulative seriousness of the contravention remains a significant 
factor in our final determination.  

Degree of harm, actual or potential, caused by the contravention 

7.79 The Ofcom Code promotes effective complaints handling processes and access to 
ADR. Ofcom considers the benefits arising from such a regulatory regime include:  

 reducing the imbalance of power between consumers and CPs, who will 
usually have greater resources, knowledge and control over the products and 
services in dispute;  

 improving the outcome for those consumers who would otherwise fail to pursue 
complaints out of frustration with their CP’s response or lack of response;  
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 To be compared with the obligation under paragraph 4(d) of the Ofcom Code, the application of 
which does not require specific action on the part of the complainant.  
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 empowering consumers to pursue their rights more effectively with their own 
CP, with the knowledge that they have an alternative option for redress if the 
complaint becomes intractable;  

 providing additional incentives for CPs to improve the quality and compliance of 
their services to improve their complaints handling procedures and to resolve 
complaints quickly and effectively; and  

 giving consumers access to redress where recourse to the court system may 
be impossible or impractical due to cost and resource restraints, as well as 
reducing the ‘system costs’ that would occur if a high volume of relatively low 
monetary value disputes were instead required to be resolved by the legal 
system. 

7.80 We have given the following consideration in this case to the degree of harm, 
whether actual or potential, caused by the contravention, including any increased 
cost incurred by consumers or other market participants. In doing so, we have taken 
careful account of EE’s Representations. 

Assessment of the degree of actual or potential harm caused by EE’s contravention 

7.81 EE’s contravention of GC14.4 comprises five key constituent parts: 

 EE did not send Written Notifications to a minimum of 2,311 out of [] 
customers who were due one;91 

 EE did not send Deadlock Letters to a minimum of 41 customers out of [] 
who were due one, and in at least six actual cases its customer service staff 
stated that it did not issue these types of letters;92 

 For a period of approximately 31 months, EE issued an estimated total of 65 
million paper bills to Orange customers that did not make reference to the fact 
that customers can utilise ADR at no cost to themselves;93 

 For a period of nearly 31 months, EE issued more than 8,000 Written 
Notifications to its customers that did not make reference to the fact that 
customers can utilise ADR at no cost to themselves;94 and 

 During the entire Relevant Period, EE’s Customer Complaints Code did not 
reference that customers can request a Deadlock Letter (as appropriate). 

7.82 Ofcom’s provisional view as set out in the section 96A Notification was that the 
combination of these constituent parts of the breach would have generated actual 
and potential harm, both financial and emotional, as explained below. 

7.83 As set out in the July 2010 Statement, giving consumers the right to go to an 
independent body for fair and impartial dispute resolution is an important way to 

                                                
91

 See paragraph 7.48 above. Our statistical analysis of the complaints data indicates that the number 
of customers affected in this way falls within a range of 2,311 to 3,097, with an average of 2,704. 
92

 See paragraph 7.55 above. Our statistical analysis of the complaints data indicates that the number 
of customers affected in this way falls within a range of 41 to 309, with an average of 175. 
93

 See paragraph 7.62 above.  
94

 See footnote 89. 
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protect and empower consumers during a dispute with their CP.95 However, the ADR 
Awareness Research demonstrated low levels of ADR awareness amongst Eligible 
Complainants.96 In addition, only 14% of eligible complainants recalled receiving 
notification in writing of their right to refer their complaint to an ADR scheme. 
Furthermore, their satisfaction with the outcome of the complaint was improved when 
the ADR scheme was used.97 Ofcom considers that low awareness of ADR 
undermines its effectiveness and can unnecessarily prolong the harm that can 
accompany long-standing complaints. 

7.84 In particular, we stated that by not sending Written Notifications and Deadlock Letters 
where required to a number of its customers with unresolved complaints, EE was 
denying these complainants the opportunity for effective complaint resolution by 
ADR, as required by GC14.4. 

7.85 We set out our view in the July 2010 Statement (a view which we consider continues 
to hold) that if a complaint is handled badly an individual consumer may suffer 
emotional and financial harm beyond that which may have been caused by the initial 
problem that prompted the complaint. Precisely because the breach by EE denied 
complainants the opportunity for effective complaint resolution by ADR, it appeared 
likely to Ofcom in the section 96A Notification that these customers would have 
suffered a degree of frustration, anger and/or worry compared to those customers 
whose complaints moved effectively through the complaints handling process and, in 
the event of unresolved complaints, were sent a Written Notification or Deadlock 
Letter when required. Specifically, we stated that those affected customers would 
have potentially suffered the loss of the opportunity to benefit from having their 
complaint resolved through ADR in a timely manner, including the possibility of 
compensation.  

7.86 In its Written Representations, EE states that it “disagrees with Ofcom’s provisional 
view that material harm would have been suffered [] as a result of EE’s 
contravention of GC14.4.” In particular, it considers that when determining a penalty it 
is “disproportionate to rely on something inherently unquantifiable as a ‘significant 
factor’”. 

7.87 EE also noted that: 

“To the extent that avoided costs may be regarded as a proxy of consumer 
benefits forgone and thus consumer harm caused, application of the 
methodology applied by Ofcom in the H3G case suggests that the harm caused 
by EE was less than 60% of that caused in the H3G Case”. 

7.88 Ofcom’s assessment of harm is not simply tied to quantifiable avoided costs and 
follows a principle based approach, including an assessment of potential as well as 
actual harm caused by the contravention. As set out in the section 96A Notification, 
Ofcom considers that by not sending a Written Notification or Deadlock Letter to 
complainants who were due one, not referencing in its Customer Complaints Code 
that customers can request a Deadlock Letter (where appropriate), as well as issuing 
Orange paper bills and 4GEE, Orange and T-Mobile Written Notifications to domestic 

                                                
95

 See, for example, paragraph 3.3 of the July 2010 Statement. 
96

 See paragraph 7.34 above. 
97

 According to the ADR Awareness Research, only 14% of ADR users were dissatisfied with the 
outcome of their complaint compared with 49% of mobile users whose complaint was handled by their 
CP. 
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customers with incomplete information regarding ADR, EE would have caused actual 
or potential harm to consumers. In particular, the poor handling of a complaint may 
lead to a consumer suffering emotional and financial harm beyond that caused by the 
initial problem which led to the complaint. Therefore, we consider that the overall 
contravention of GC14.4 gave rise to significant harm in principle, given the public 
policy objectives of these particular rules.  

7.89 In the context of the H3G case (the “Three case”),98 we continue to consider that 
there are elements of the present case which make the degree of harm, actual or 
potential, to certain individual consumers, somewhat more in the present case than in 
the Three case. For example, in the Three case, we accepted a number of points 
arising out of Three’s Representations, each of which would suggest that Three’s 
customers suffered less actual harm than they otherwise might have. First, that the 
actual harm caused by the narrow definition of “complaints” was small. Second, that 
some complaints closed as un-contactable would have been reasonably considered 
to be resolved by advisors effecting the closure. Third, that some complaints which 
were closed as un-contactable may have been re-opened where the customer 
contacted Three within six weeks. Fourth, that the circumstances of closure (e.g. 
where customers were not responsive to calls and texts) were such that some 
complainants whose cases were prematurely closed were relatively unlikely to have 
pursued ADR even if notified of it, as they ought to have been, in accordance with 
GC14.  

7.90 In relation to EE’s particular failure to send Deadlock Letters as and when required, 
EE submits in its Written Representations that “in none of these cases did (and 
statistically extrapolated would) EE’s failure to issue the requested Deadlock Letter 
result in the customer missing out on ADR – as all of these cases were in fact 
referred to CISAS” and that “any actual or potential degree of harm caused by its 
conduct was extremely low”. 

7.91 Ofcom accepts that in these Deadlock Letter cases customers did not ultimately  
miss out on ADR. However, we note that they would have had to persist and escalate 
their complaints through their own efforts to ADR, notwithstanding the obstacles to 
doing so caused by EE’s non-compliance with 4(c) of the Ofcom Code. This may well 
have resulted in additional emotional harm including stress, anger and frustration, 
particularly at potentially having to wait unnecessarily until the eight-week point to 
progress their unresolved (and deadlocked) complaint. However, given the reduction 
in the number of cases in which it has been established that EE failed to send a 
Deadlock Letter – as set out at paragraph 6.63 above and Annex 38 – we accept that 
the level of harm associated with EE’s failure to send Deadlock Letters as and when 
required is likely to have been less than provisionally alleged in the section 96A 
Notification. 

7.92 Nonetheless, we continue to consider, overall, the harm caused to have been 
material in respect of each affected individual as we believe they would have wasted 
time, and possibly incurred unnecessary expenditure. 

                                                
98

 Ofcom’s own-initiative investigation into Hutchison 3G UK Limited (trading as Three) concerning 
compliance with GC14.4. See: http://stakeholders.ofcom.org.uk/enforcement/competition-
bulletins/closed-cases/all-closed-cases/cw_01112/ 

http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-closed-cases/cw_01112/
http://stakeholders.ofcom.org.uk/enforcement/competition-bulletins/closed-cases/all-closed-cases/cw_01112/
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Overall view on the degree of actual or potential harm caused by EE’s contravention 

7.93 We maintain, as set out in the section 96A Notification, that it is not possible, nor 
necessary, for Ofcom to seek to quantify precisely the degree of actual or potential 
harm arising from EE’s contravention of GC14.4. EE’s contravention denied the 
complainants the opportunity for effective complaint resolution by ADR which is the 
aim sought to be achieved by GC14.4 and the Ofcom Code.  

7.94 For the reasons set out above, Ofcom considers that EE’s contravention has given 
rise to a material degree of actual and potential harm to its customers. This includes 
harm such as unnecessary time and cost spent lodging and pursuing unresolved 
complaints, as well as emotional harm including stress, anger and frustration. The 
potential harm can be characterised to a certain extent by the non-financial (and to a 
lesser extent financial) benefits of timely resolution through ADR foregone. On these 
bases, Ofcom’s view is that this is a significant factor to take into account in 
determining the amount of any penalty – however, we accept that the degree of harm 
caused by EE’s failure to send Deadlock Letters as and when required is less than 
that which we provisionally considered to be the case in the section 96A Notification. 
We have taken this into account in determining the level of the overall penalty 
imposed.  

The duration of the contravention  

7.95 For the purpose of the Investigation, we have considered EE’s activities over the 
Relevant Period. This period was selected because it covers the period from when all 
the requirements of the Ofcom Code had come into force to the date of the draft 
version of the Second Information Request sent to EE (which is the first one sent to 
EE specifically for the purpose of the Investigation, as opposed to the purposes of the 
Programme). 

7.96 Following our analysis of the information received during the Investigation and EE’s 
Representations, as set out in Section 6 above, Ofcom’s determination is that we 
have reasonable grounds to believe EE contravened GC14.4 over the Relevant 
Period (a period of nearly 33 months), with one element of the contravention (relating 
to the content of the Customer Complaints Code) ceasing after the Relevant Period, 
on 1 April 2015. The duration of nearly 33 months is comprised of a number of 
elements of differing durations, as set out below. 

Assessment of duration of EE’s contravention 

Not sending Written Notifications as required 

7.97 In the section 96A Notification we said that EE did not send Written Notifications 
when required to customers in a number of complaint cases that subsequently went 
to CISAS between May 2012 and April 2014, with the original complaints made by 
customers to EE spanning the entire Relevant Period. We considered that this part of 
the contravention therefore took place from 22 July 2011 to 8 April 2014 (a period of 
nearly 33 months).  

7.98 In its Written Representations EE states that it “accepts that it failed to send Written 
Notifications throughout the relevant period of 2011 to 2014”, however it asks Ofcom 
to take into account “that the majority of these failures took place in 2012 and 2013, 
with lower incidences having taken place in 2014”.  
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7.99 Our final decision is that this aspect of the contravention spanned the entire Relevant 
Period; however, in setting the penalty we have taken into consideration the 
prevalence of this particular breach in 2012 and 2013, reflecting the spread of the 
substantiated [] Written Notification cases, over 90% of which fell in 2012 and 
2013. 

Not sending Deadlock Letters as required 

7.100 In the section 96A Notification we said that EE did not send Deadlock Letters when 
required to customers in a number of complaint cases that subsequently went to 
CISAS between May 2012 and April 2014, with the original complaints made by 
customers to EE spanning the entire Relevant Period. We considered that this part of 
the contravention therefore took place from 22 July 2011 to 8 April 2014 (a period of 
nearly 33 months). 

7.101 As outlined in Section 6, EE disagrees in its Representations with Ofcom’s 
provisional view that this particular aspect of the contravention covers the entire 
Relevant Period of 33 months and argues in its Written Representations that the 
duration of this aspect of the contravention should be regarded as a 10 month period 
in 2013 when the cases accepted by EE as substantiated fell, or “at its very highest, 
as being no longer than a period of 22 months” within 2012 to 2013 when the majority 
of alleged Deadlock Letter breach cases highlighted by Ofcom in the section 96A 
Notification fell. 

7.102 As set out at paragraph 6.69, our final decision is that this aspect of the contravention 
spanned the entire Relevant Period; however, in setting the penalty we have taken 
into consideration the prevalence of this particular breach in 2013, reflecting the 
spread of the substantiated [] Deadlock Letter cases, [] of which fell in 2013. 

ADR information on Orange paper bills 

7.103 Paper bills sent to domestic Orange customers did not make reference to the fact 
that these customers can utilise the ADR scheme at no cost to themselves. EE’s 
Second and Third Responses demonstrate that EE manually changed its Orange bill 
template to make this reference from 1 March 2014, before implementing the change 
automatically from 1 June 2014. Hence this part of the contravention took place from 
22 July 2011 to 28 February 2014 (a period of approximately 31 months). EE’s 
Representations do not challenge the duration of this particular element of its 
contravention.  

ADR information on Written Notifications 

7.104 EE’s Written Notifications to domestic 4GEE, Orange and T-Mobile customers did not 
make reference to the fact that these customers can utilise the ADR scheme at no 
cost to themselves. EE’s Second Response indicates that EE changed its Written 
Notification templates for all three brands to include this reference from 
10 February 2014. Therefore this part of the contravention took place from 22 July 
2011 to 9 February 2014 (a period of nearly 31 months). EE’s Representations do not 
challenge the duration of this particular element of its contravention. 

Deadlock Reference in Customer Complaints Code  

7.105 EE’s Customer Complaints Codes (for the separate 4GEE, Orange and T-Mobile 
brands prior to September 2013, and then consolidated into one EE Code from 
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September 2013) up to, and including, 1 April 2015 did not make reference to the fact 
that customers are also able to access EE’s ADR scheme by requesting a written 
Deadlock Letter where both parties (the CP and the complainant) recognise that the 
complaint cannot be resolved or that the CP is not prepared to take any steps to try 
to resolve the complaint. This part of the contravention took place from 22 July 2011 
to 1 April 2015 (a period of around 44 months). However, as set out at paragraph 7.5, 
we have restricted the period of contravention for setting a penalty to the Relevant 
Period of 33 months.  

Overall view on duration of EE’s contravention 

7.106 Ofcom determines that the varying durations involved for different aspects of the 
contravention, considered cumulatively, give rise to a substantial period during which 
EE contravened rules designed to protect domestic and small business customers, 
albeit that certain aspects of the contravention were concentrated in certain shorter 
periods within the Relevant Period (as set out above). As EE contravened GC14 over 
a period of nearly 33 months, Ofcom’s view is that this is a significant factor to take 
into account in determining the amount of any penalty. However, we have also taken 
into account in setting the penalty that the breaches in relation to facilitating access to 
ADR (not sending Written Notifications and Deadlock Letters when required) were 
particularly prevalent in 2012 to 2013, and 2013 respectively. 

Any gain (financial or otherwise) made by EE as a result of the contravention  

7.107 Our assessment of the gains made by EE as a result of contravening GC14.4 over 
the Relevant Period is set out below. 

7.108 In the section 96A Notification we set out that it appeared to Ofcom that, were it not 
for some of the contraventions, EE’s costs of handling complaints would have been 
higher. The costs would include, but are not limited to: 

 any salaries which EE pays to the dedicated work force in handling complaints 
and the associated costs; 

 financial compensation payments that EE may have been willing to offer 
complainants to resolve their complaint; 

 foregone revenues when allowing a customer to exit their contract with EE; 

 total costs of engaging in ADR (administrative costs and resolution costs); and 

 stationery and postal costs involved in corresponding with complainants. 

7.109 As a result, our provisional assessment was that the contravention could have led to 
material savings. We acknowledged that it was difficult to fully quantify any financial 
gains in this case; however, in some cases, we were able to give estimates of the 
extent to which the customer base was affected. This meant that we could assess 
what could be likely values of the gains, albeit that this involves making some 
assumptions which we set out.  

7.110 EE made representations regarding Ofcom’s provisional assessment, focusing on a 
potential ceiling of any potential gains made by EE.  
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Assessment of gains made by EE as a result of the contravention 

Not sending Written Notifications as required 

7.111 As a result of our investigation we believe that between 2,311 and 3,097 cases out of 
[] that went to CISAS between May 2012 and April 2014 were not sent a Written 
Notification when required. In many of these cases EE would have saved the costs of 
preparing and sending a letter. However, given the number of cases involved this 
gain is unlikely to be material. 

7.112 In the section 96A Notification we said that we do not have direct evidence from EE 
customers that made a complaint during this period but did not take their complaint to 
ADR. To the extent that the evidence we have found from our examination of cases 
that went to CISAS is indicative of a broader problem with EE’s compliance with 
paragraph 4(d) of the Ofcom Code, it may well be the case that the number of cases 
going to CISAS was reduced which could have led to more substantial gains as a 
result of the consequent administrative costs and customer payments avoided. 
However, we did not taken account of the potential for such wider breaches as part of 
this investigation and, consequently, nor for the purpose of whether additional gains 
were likely to have been realised.  

Not sending Deadlock Letters as required 

7.113 We believe that in between 41 and 309 cases out of [] that went to CISAS between 
May 2012 and April 2014 EE did not send a Deadlock Letter when required. In each 
of these cases EE would have avoided the costs of preparing and sending a letter. 
However given the number of cases involved this gain is unlikely to be material. 

7.114 In the section 96A Notification we noted that to the extent that the evidence we found 
from our examination of cases that went to CISAS is indicative of a broader problem 
with EE’s compliance with paragraph 4(c) of the Ofcom Code, it may be that EE 
made further gains as a result of the avoided costs of sending letters to other 
customers. We did not believe, however, that failure to send Deadlock Letters would 
have led to a material reduction in complaints going to ADR as the purpose of a 
Deadlock Letter is to foreshorten the complaints process should the parties reach an 
impasse. In addition, the scope of the Investigation does not extend to those 
customers outside of the CISAS population analysed, therefore any gains that may 
have been derived from these were not taken into consideration in the section 96A 
Notification.  

ADR information on Orange paper bills 

7.115 In the section 96A Notification we set out our provisional estimate of the gains made 
by EE in not mentioning that Orange domestic customers may go to ADR at no cost 
to themselves on the Orange paper bills issued between 22 July 2011 and 
28 February 2014. By doing so, we said that EE might have discouraged some 
eligible complainants from successfully going to ADR, and would have saved the 
related additional ADR costs.  

7.116 To the extent customers were discouraged from going to ADR, we noted that EE may 
have made savings related to: 

 compensation paid as part of any ADR process, and 
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 administrative costs related to any ADR application. 

7.117 We provisionally considered that the actual savings EE realised depends on the 
proportion of the customer base that was affected by the practice. Paper bills are an 
important means by which some customers will receive information about the ADR 
process and it is important that the information consumers receive is complete and 
accurate.99 However, even though the estimated total number of bills that contained 
incomplete information is high (65 million), we were not able to quantify the number 
of eligible complainants that were discouraged from taking their case through the 
ADR process as a result.100 

7.118 For each case that did not progress to the ADR process we estimated that on 
average EE would have saved approximately £[]101 in administrative fees and 
£[]102 in payments as a result of ADR rulings. 

ADR information on Written Notifications 

7.119 As a result of our Investigation, we believe that Written Notifications issued by EE to 
domestic customers under the 4GEE, Orange and T-Mobile brands between 
22 July 2011 and 9 February 2014 did not make reference to the fact that customers 
can utilise the ADR process at no cost to themselves. By doing so, we considered it 
reasonable to assume in the section 96A Notification that some eligible complainants 
will have been discouraged from successfully going to ADR, and EE would have 
saved the related additional ADR costs. 

7.120 To the extent customers were discouraged from going to ADR, we noted that EE may 
have made savings related to: 

 compensation paid as part of any ADR process, and 

 administrative costs related to any ADR application. 

7.121 The actual savings EE realised depends on the proportion of the customer base that 
was affected by the practice. Written Notifications are an important means by which 
some customers will receive information about the ADR process and it is important 

                                                
99

 Our 2013 ADR research indicated that 14% of ADR complainants first heard about the ADR 
process on their bill. The research also showed that 16% of eligible complainants that did not use 
ADR would have liked their provider to inform them about ADR via their bill. 
100

 All of these bills made reference to the ADR process, so that eligible complainants would have 
been made aware of its existence. Some eligible complainants will not have been discouraged by the 
prospect of a charge, some of those that were concerned about fees could have found out by other 
means that ADR was free and the remainder would have been discouraged from using the ADR 
process. We do not have any evidence available to us that would allow us to estimate the size of 
these three groups reliably.  
101

 The document “Q13 Complaints Capture and handling requirements” provided in EE’s Second 
Response indicated that there were [] cases that went to CISAS in 2013 resulting in a total cost to 
EE of just under £[] (slide 24). This indicates an average cost per case of £[], which we rounded 
down to £[]. 
102

 Over the period from 22 July 2011 to 8 April 2014, CISAS adjudicated [] cases from Orange 
customers (see EE’s Third Response). Total pay-outs to these customers as a result of CISAS 
decisions in the customers’ favour were £[] which gives an average pay-out per Orange CISAS 
case of £[]. 
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that the information consumers receive is complete and accurate.103 Whilst we were 
unable to quantify the number of eligible complainants that were discouraged from 
taking their case through the ADR process104, we estimated that more than 8,000 
Written Notifications contained incomplete information.105 

7.122 For each case that did not progress to the ADR process we estimated that on 
average EE would have saved approximately £[]106 in administrative fees and 
£[]107 in payments as a result of ADR rulings.  

Deadlock Reference in Customer Complaints Code  

7.123 EE’s Responses show that from 22 July 2011 to the date of the section 96A 
Notification, EE did not make reference in its various Customer Complaints Codes to 
the possibility that customers may go to ADR before eight weeks by requesting a 
Deadlock Letter, where appropriate. 

7.124 In the section 96A Notification we noted that while it is plausible that a minority of 
eligible customers may have been deterred from going to ADR on this basis, leading 
to a small number of gains by EE, equally we recognised that the effect of a 
Deadlock Letter would primarily be to reduce the period before the case went to 
ADR, meaning EE would still bear the same indirect costs of the case going to ADR. 
Consequently, we did not seek to quantify the number of customers affected by this 
failure, nor any potential gains by EE. We also recognised that some of these 
customers may have then been sent a Written Notification further on in the process. 

EE’s Representations 

7.125 In its Written Representations, EE states that in its view it is “highly unlikely” that 
contravening the requirements of GC14 would lead to substantial gains for EE. It 
notes that Ofcom has not been able to quantify the amount of any such gain and it 
therefore considers it “inappropriate for Ofcom to impose a penalty which reflects the 
prospect of making such gains”. It also considers that we have given “a 
disproportionate amount of weight to the consideration that the contravention had the 
potential to result in a material gain for EE”. It also provides some estimates on these 
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 Our 2013 ADR research indicated that 27% of ADR complainants first heard about the ADR 
process via a letter from their provider. The research also showed that 27% of eligible complainants 
that did not use ADR would have liked their provider to inform them about their eligibility for ADR via a 
letter (28% for email and 5% by SMS/text message). 
104

 All of these Written Notifications made reference to the ADR process, so that eligible complainants 
would have been made aware of their eligibility for ADR. Some of the eligible complainants will not 
have been discouraged by the prospect of a charge, some of those that were concerned about fees 
could have found out by other means that ADR was free and the remainder would have been 
discouraged from using the ADR process. We do not have any evidence available to us that would 
allow us to estimate the size of these three groups reliably.  
105

 See footnote 89. We estimated that EE issued more than 8,000 Written Notifications that did not 
mention that ADR is free.  
106

 See footnote 101.  
107

 Over the period from 22 July 2011 to 8 April 2014, CISAS adjudicated [] cases from 4GEE, T-
Mobile and Orange customers (see EE’s Third Response). Total pay-outs to these customers as a 
result of CISAS decisions in the customers’ favour were £[] which gives an average pay-out per 
CISAS case of £[]. This figure is slightly different to the one given in paragraph 7.118 above, 
because in the former case we only looked at payments to customers of the Orange brand, whereas 
in the latter we looked at complaints from customers of all three EE brands (as this element of the 
contravention relates to all three EE brands).  
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potential gains, using the Three case as a proxy, resulting in what it considers to be 
an estimated combined gain of less than £[]. 

7.126 We note that in the section 96A Notification we do not point to financial gain as a 
significant factor adding to the provisional penalty. Rather, we explained that while 
we were unable to quantify the size of the gain we were of the view that there were 
reasonable grounds to suspect that EE made some financial gain. 

Overall view on gain made by EE as a result of the contravention 

7.127 Our view is that the contravention had the potential to result in a material gain for EE 
to the extent that the contravention discouraged eligible complainants from taking 
cases to CISAS in order to make use of the ADR process. However, on the basis of 
the evidence available to us, we are unable to quantify the number of eligible 
complainants that were discouraged in this way and so are unable to quantify the 
exact size of this gain.  

7.128 On the basis of the assessment set out above and EE’s Representations, Ofcom’s 
final judgment in determining the level of the penalty is that it is likely that EE made 
some financial gain from contravening GC14.4, and we are minded to impose a 
penalty that reflects such prospects of making gains and thereby deters EE (and 
other CPs) from conduct that gives rise to the possibility of making such gains. 

Whether EE has a history of contraventions 

7.129 EE does not have a history of contraventions of the GCs. Accordingly, this is not a 
factor which Ofcom considers should be reflected by an increased penalty in this 
case.  

Whether in all the circumstances EE took appropriate steps to prevent the 
contravention (and took timely and effective steps to end the contravention on 
becoming aware of it)  

7.130 CPs’ compliance with GC14 is a fundamental and ongoing obligation. Compliance 
with GC14 is the responsibility of each individual CP and is fully within their control. It 
is important that EE and other CPs have systems and processes in place for 
compliance as part of the ordinary course of their business.  

7.131 The July 2010 Statement, in which Ofcom set out the current rules on complaints 
handling and introduced the Ofcom Code, was published on 22 July 2010. As we 
considered that the ADR requirements were likely to require the most significant 
changes to CPs’ internal procedures, we provided a 12 month implementation period 
for CPs to prepare for these, and a six implementation period for the remaining 
obligations. Consequently, the Ofcom Code came into force on 22 January 2011, 
with the exception of clause 4 regarding ADR obligations, which came into force on 
22 July 2011.  

7.132 In the section 96A Notification we said that EE, like all CPs, was given sufficient time 
to implement the changes, and therefore in our provisional view EE should have 
accordingly put in place adequate controls to prevent the contravention that has been 
identified, as explained below. 
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Assessment of steps taken by EE to prevent the contravention 

7.133 In its First and Second Responses, EE submitted a number of training materials and 
work instructions that it used to instruct advisors over the Relevant Period about its 
complaints handling processes. The section 96A Notification set out Ofcom’s 
preliminary view that while these serve to ensure that staff are aware of the rules, EE 
should also have had adequate systems in place to check how the processes were 
working in practice and prevent, in particular, the following actions which formed part 
of the contravention: 

 Staff not sending Written Notifications when required to a number of EE 
customers; and 

 Staff not sending Deadlock Letters when required to a number of EE 
customers, and in particular staff in some cases telling customers that EE does 
not issue these types of letters. 

7.134 We stated that such measures could have included conducting full audits and 
process reviews, taking steps to ensure all advisors understood the work instructions, 
implementing adequate incentives to encourage correct application and establishing 
sufficient monitoring and controls to check that the work instructions were being 
applied correctly. 

7.135 We also noted that in EE’s Second Response it submitted an internal presentation for 
all staff dealing with complaints, named as “Q13 Complaints Capture and handling 
requirements” (dated February and March 2014), which stated that:  

“[]”.  

7.136 With regards to the incomplete text on Orange paper bills, EE’s Informal Action 
Response states: 

“[]” 

7.137 In the section 96A Notification we said that the fact that EE was already aware of the 
contravention prior to receiving Ofcom’s Informal Action Letter and did not plan to 
rectify the issue for at least a further six months, demonstrated in our view that EE 
did not take adequate steps to prevent this aspect of the contravention of GC14.4. 
We said we did not consider that any costs and the protracted process for making 
changes to bills as raised by EE would justify the length of time that EE has allowed 
the contravention to occur (and would have continued to do so without Ofcom’s 
intervention). We consider EE’s Representations on this issue, specifically in relation 
to intent, at paragraphs 7.160 to 7.164.  

7.138 Regarding the incomplete text on EE (i.e. 4GEE, Orange and T-Mobile) Written 
Notifications, EE’s Informal Action Response sets out its position: 

“We acknowledge that Orange’s Written Notification (of 4 May 2013) and T-
Mobile’s (of 11 March 2013) did not inform the complainant that they could utilise 
the scheme at no cost to themselves. The Orange letters are currently being 
amended to reflect that a customer can access the scheme at no cost to them” 

7.139 The fact that the subsequent changes to the ADR text on EE Written Notifications 
were prompted by Ofcom suggests, in our view, that EE did not have sufficient 
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compliance monitoring processes in place to become aware of this omission of its 
own accord, and therefore suggests that EE did not take adequate steps to prevent 
this aspect of the contravention of GC14.4. 

7.140 With regards to EE’s failure to make reference in its Customer Complaints Codes to 
the possibility that customers may go to ADR before eight weeks by requesting a 
Deadlock Letter where appropriate, we consider that EE did not have sufficient 
compliance monitoring processes in place to become aware of this omission from its 
Customer Complaints Codes of its own accord, and therefore this suggests that EE 
did not take adequate steps to prevent this aspect of the contravention of GC14.4. 

7.141 In its Written Representations, on whether it took appropriate steps to prevent the 
contravention EE submits that credit should be given for: 

“(i) its early engagement with Ofcom in 2009 and 2010 in frankly raising with EE 
the practical hurdles the new obligations in GC 14 were likely to entail for it, then 
working collaboratively with Ofcom to ensure that the obligations in GC 14 were 
workable for the industry; (ii) the significant IT investments made by T-Mobile UK 
in 2011 to ensure that it would be able to comply with paragraph 4(d) of the 
Ofcom Code; (iii) the practical difficulties that any two large organisations such 
as Orange UK and T-Mobile UK may be expected to face when merging their CS 
functions and launching a new brand of products and services, as EE did over 
the course of 2010 to 2012; (iv) the fact that throughout the course of 2013 and 
2014 EE has undertaken a number of proactive steps to improve its processes 
and procedures to better ensure compliance with GC 14 and improve its overall 
CS performance […]”  

7.142 As noted in the section 96A Notification, EE, like other CPs, was given sufficient time 
to implement the changes in GC14.4. As EE references in its Representations, it was 
part of a wider consultation process in 2009 and 2010 whereby practical difficulties 
with implementing the proposed rules were raised by stakeholders and, where 
possible, were incorporated by Ofcom into the final iteration of GC14.4 that came into 
force in January 2011 and July 2011 respectively. We also recognise that while 
significant IT investments were made by T-Mobile, these did not prevent various 
elements of the contravention from occurring. 

7.143 With regards to issues arising from the historical T-Mobile/Orange merger and the 
subsequent launch of the 4GEE brand, as noted previously at paragraph 7.51 any 
such changes to a CP’s business do not justify the contravention of regulatory 
obligations and, if necessary, additional caution should be taken in such instances to 
ensure continuing compliance.    

7.144 We consider some of the steps taken more recently by EE to improve its overall 
Customer Service performance at paragraphs 7.149 to 7.152.  

Assessment of steps taken by EE to end the contravention 

7.145 In the section 96A Notification we set out the evidence provided by EE that it has 
taken steps to address some of the identified contraventions: 

 It made [] changes to its Orange paper bills to include reference to 
consumers being able to utilise ADR at no cost, as evidenced in its Second and 
Third Responses. This change to the bill text took effect on 1 March 2014. 
However, we note that EE only agreed to make these changes in February 
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2014 after Ofcom opened the Enquiry into its compliance with GC14.4 – the 
issue was first raised by Ofcom in the Informal Action Letter sent on 
20 December 2013, with EE’s Informal Action Response of 14 January 2014 
stating it would not be possible to make any changes before June 2014 []. 

 It made changes, in effect from 10 February 2014, to its EE Written Notification 
templates to include reference to consumers utilising ADR at no cost to them, 
as evidenced in its Second Response. EE first said it would make these 
changes in its Informal Action Response.  

7.146 The element of the contravention relating to the content of the Customer Complaints 
Code (i.e. the absence of a reference to the possibility of customers being able to 
request a Deadlock Letter) and those in relation to facilitating access to ADR (not 
sending Written Notifications and Deadlock Letters when required) were discovered 
during the Investigation and as such were not raised with EE prior to the section 96A 
Notification.  

7.147 In relation to EE’s Customer Complaints Code, as set out in Section 6 above EE’s 
Representations outline the steps taken to come into compliance with paragraph 
1(c)(v) of the Code and confirm that as of 2 April 2015 its Customer Complaints Code 
of Practice references Deadlock as required.  

7.148 EE’s Written Representations also note that “we hope that the prompt action we have 
taken in this regard and the fact that this aspect of the contravention is no longer 
enduring will be reflected in Ofcom’s final decision on the level of fine Ofcom is 
minded to impose.” While we have taken this action into account in setting the 
penalty, we have done so in the context of the long duration of this breach and, as 
set out at paragraph 7.140, EE not having sufficient compliance monitoring 
processes in place to become aware of this breach of its own accord.   

7.149 While we did not specifically raise the contraventions in relation to facilitating access 
to ADR (not sending Written Notifications and Deadlock Letters when required) with 
EE prior to the section 96A Notification, as highlighted in the Notification we 
expressed high-level concerns with EE’s complaints handling processes prior to and 
throughout the Investigation, including monitoring and reporting of complaints. In light 
of this, we consider some of the more general steps taken by EE in relation to 
improving its complaints handling policies and procedures: 

 In its Enquiry Response, EE stated that it was it was in the process of making 
improvements to its internal “reporting capability[]”. It also noted that it is 
“creating a more robust audit process in [2014] [].”   

 EE also stated that a “new Chief Customer Officer started in [], and 
restructured both the management team and reporting regarding customer 
services in []” – further to this restructure: 

- In its Second Response EE submitted the documents “Q13 Complaints 
management 2014” (an internal presentation from January 2014) and 
“Q13 Complaints Capture and handling requirements” (mentioned above 
at paragraph 7.135) which set out a number of steps for improving 
reporting and monitoring of complaints[].  
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- “Q13 Complaints management 2014” also sets out three regular reports 
“which will be produced” for monitoring purposes[],108 [],109 [] and 
[]. 

- [].110 

- Since November 2013, EE is able to report monthly on the number of 
Written Notifications and Deadlock Letters sent to customers. 

 An internal document, dated 14 May 2014 and submitted by EE in its Second 
Response as “Q13 Complaints escalation – Update April 2014”, states that: 

- There has been a notable increase in logging of complaint actions and 
internal monitoring by customer service agents[]. 

- The rollout of [] was completed []. 

7.150 In its Representations, EE sets out a number of additional initiatives – which were not 
brought to our attention in its previous engagement with us – aimed at improving its 
customer service and complaints handling activities. This includes, but is not limited 
to: 

 “Since June 2014 all requests for Deadlock Letters are referred by CS into the 
[] team []. This team reviews the complaint and if the request for a 
Deadlock Letter is valid, issues the letter to the customer. This process has 
also been updated and is fully documented within Albert, the online knowledge 
tool for EE’s CS advisors, which contains all relevant information around 
processes, policies, products and services.” 

 [] 

 [] 

7.151 EE also pointed to an increase in the number of complaints escalated to its [] team 
and Written Notifications sent, an increase in its customer satisfaction metrics, as 
well as a decrease in its quarterly complaints to Ofcom. 

7.152 In light of EE’s Representations, we welcome that EE has taken a number of steps to 
improve its general complaints handling and customer service procedures. We took 
this into account as a relevant factor in determining our provisional penalty and we 
continue to do so, including the additional information provided by EE as part of its 
Representations, in determining the final penalty.  

Overall view on steps taken by EE to prevent the contravention (and end the contravention 
on becoming aware of it) 

7.153 Ofcom recognises that EE used a number of training materials and work instructions 
to brief, instruct and train advisors over the Relevant Period about its complaints 
handling processes. Additionally, EE has made changes to its Orange paper bill and 
EE Written Notification templates, as well as to its Customer Complaints Code, to 
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cease the relevant breaches and prevent them from re-occurring, and, more 
generally, has put in place an extensive improvement programme for its customer 
service and complaints handling activities. 

7.154 However, we consider that EE did not implement adequate controls in appropriate 
time in order to identify problems and prevent the breaches from occurring either 
from the point of GC14.4 coming into force, or for some considerable period after that 
date. This is therefore a factor we have taken into account in determining the overall 
level of the penalty, albeit to a lesser degree than set out in the section 96A 
Notification.  

Whether in all the circumstances EE took appropriate steps to remedy the 
consequences of the contravention  

7.155 In the section 96A Notification we noted that the element of the contravention relating 
to the content of the Customer Complaints Code (i.e. the absence of a reference to 
the possibility of customers being able to request a Deadlock Letter) and those in 
relation to facilitating access to ADR (not sending Written Notifications and Deadlock 
Letters when required) were discovered during the Investigation and as such were 
not raised with EE prior to the section 96A Notification. Therefore, at the time, we 
were not aware of any steps taken to remedy the consequences of these particular 
breaches. 

7.156 EE’s Representations outline the steps taken to end the aspect of the contravention 
relating to its Customer Complaints Code. Accordingly, we note that as of 2 April 
2015 those customers accessing EE’s Customer Complaints Code would have been 
made aware of the option to request a Deadlock Letter, where relevant, and this may 
have assisted some of them to take a more proactive role in the complaints handling 
process. 

7.157 In relation to the failure to refer to ADR being free for customers on Orange paper 
bills and EE Written Notifications, we noted in the section 96A Notification that those 
customers receiving an Orange paper bill or EE Written Notification throughout the 
appropriate period would have begun to receive the correct reference from 1 March 
2014 and 10 February 2014 respectively, and this would have assisted them in 
correcting any misapprehensions about ADR. EE agrees with this view in its 
Representations. 

7.158 For the above reasons, in considering the appropriate level of penalty in this case, we 
do not consider that the steps taken by EE to remedy the consequences of the 
contravention are such that the amount of the penalty should be increased or 
reduced.  

The extent to which the contravention occurred intentionally or recklessly, 
including the extent to which senior management knew, or ought to have 
known, that a contravention was occurring or would occur  

7.159 In the section 96A Notification we considered EE’s awareness of the breaches in our 
assessment of the steps it took to prevent those breaches. We noted that decisions 
were made which meant that GC14 was, in fact, contravened. In particular, we 
considered one element of the contravention to be intentional, i.e. the delay in 
changing the back of Orange paper bills [].   
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7.160 EE considers in its Written Representations that Ofcom’s characterisation of this 
delay as being intentional is unfair. EE states that: 

“it will not always be necessary or appropriate, even where possible, for a 
communications provider to take instant action to immediately remedy any 
identified breaches” and “that the delay proposed by EE may be considered an 
appropriate and proportionate response when the costs of the immediate action 
outweigh the likely benefits”.  

7.161 []  

7.162 It also emphasised in its Oral Representations that “there was absolutely no part of 
what we did which was about intentionally extending the period of breach.  That was 
not our intention.  We were trying to manage the situation to the best of our ability”. 

7.163 In relation to future billing changes, EE notes in its Written Representations that it has 
made improvements to its processes so as to “avoid any future non-compliance”. 
These processes now require [] to “sign off any changes to bill formats proposed 
by the Billing team”. 

7.164 Taking account of EE’s Representations on this issue, Ofcom still holds that there 
was a level of intent behind the delay in ending the paper bill aspect of the breach. 
However, we acknowledge that this response by EE was not unreasonable given the 
additional context it has submitted and have taken this into consideration in setting 
the penalty.  

7.165 More generally, in the section 96A Notification we noted that senior management are 
likely to have had some role in ultimately signing off on policy, training and 
operational documents, process reviews and any billing changes. 

7.166 In its Oral Representations, EE explained []. 

7.167 Having considered EE’s Representations, we recognise that EE intended to comply 
with GC14.4 through its rules and guidance to staff, even though they did not have 
that effect as set out above. We also note that EE has undertaken a number of steps 
to make changes, both proactively and after Ofcom raised concerns as part of the 
Programme and the Investigation, and embarked on a customer service improvement 
programme in September 2013. 

7.168 Nevertheless, we consider that there were a number of deficiencies in EE’s 
processes and documents set out in this Confirmation Decision, and summarised 
below:  

 Designing a complaints process that failed in a number of instances to lead to a 
Written Notification or Deadlock Letter being sent where required. 

 Failing to have sufficient controls and monitoring tools to check that all 
complaints handling staff are following the correct processes. 

 Omitting a specified piece of information on Orange paper bills and EE Written 
Notifications. 
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 Omitting that customers can request a Deadlock Letter (where applicable) in 
the relevant EE/4GEE/Orange/T-Mobile Customer Complaints Code of 
Practice. 

7.169 These support a view that EE did not historically engage satisfactorily at a sufficiently 
senior level with GC14.4, nor demonstrate an appropriate level of attention, in order 
to comply with that Condition, going as far back as 22 July 2011. We take this into 
account as a relevant factor in determining the level of penalty. Nonetheless, we 
recognise the steps taken subsequently within the organisation to engage senior 
management in the customer service and complaints handling process, and the 
additional layer of sign-off now included in its billing processes. 

Co-operation with Ofcom’s investigation 

7.170 Ofcom’s Penalty Guidelines state that, “Ofcom may increase the penalty where the 
regulated body in breach has failed to cooperate fully with our investigation”. 

7.171 In this regard, we note that EE’s responses to Ofcom’s statutory requests for 
information were not always as detailed or comprehensive as we would have 
expected. This required Ofcom to follow up on EE’s initial responses on several 
occasions seeking further detail or clarification from EE, which has added 
significantly to the timescales of the Investigation.  

7.172 In its Representations EE states that its behaviour in this respect was by no means 
intentional and apologises for the delay caused by Ofcom having to seek further 
detail and clarification. As noted at paragraphs 6.3 and 6.4 above, EE also 
acknowledges that it was in breach of GC14.4.  

7.173 We welcome EE’s more co-operative approach to the Investigation subsequent to the 
issuance of the section 96A Notification. On balance, and as set out in the section 
96A Notification, we do not consider this to be an aggravating factor in the context of 
the Investigation and, therefore, do not propose to increase the penalty on this basis. 
We have, however, considered the extent of EE’s co-operation with the Investigation 
when comparing this case to the relevant precedents in the following section.  

Consideration of relevant precedents  

7.174 Ofcom’s published Penalty Guidelines also indicate that we will, in considering any 
penalty, have regard to any relevant precedents set by previous cases, but may 
depart from them depending on the facts and the context of each case.   

7.175 There is one previous case in which Ofcom has imposed a penalty for contravention 
of GC14 – the aforementioned Three case, where Ofcom imposed a penalty of 
£250,000.  

7.176 In that case, Ofcom found that Three:   

 applied in practice a definition of a ‘complaint’ which was narrower than that 
used in GC14.4; 

 closed complaints without establishing that they were resolved. The outcome of 
such closure was that (i) complaints were not resolved in a fair and timely 
manner (or indeed at all) as required by paragraph 3(a) of the Ofcom Code and 
(ii) affected Three customers did not receive the Written Notification of their 
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right to go to ADR after eight weeks, referred to in paragraph 4(d) of the Ofcom 
Code; and 

 sent paper bills to domestic customers that did not make reference to the fact 
that Three customers could use the ADR scheme free of charge, as required by 
paragraph 4(b) of the Ofcom Code.  

7.177 Both investigations involved consideration of whether there were breaches of the 
same condition, i.e. GC14.4. In the section 96A Notification we recognised that the 
current investigation and the Three case share a number of similarities: both amount 
to a single contravention made up of constituent parts (these being multiple instances 
in which GC14.4 has been contravened); in both investigations, those constituent 
parts include some instances of contravention which, we consider, can be properly 
characterised as serious; in both investigations, the contravention took place over a 
long period; appropriate steps to prevent the contravention were not taken in all 
cases; and the degree of relevant senior management knowledge of, and 
responsibility for, the contravention is similar.  

7.178 However, taking into account the facts and particular circumstances of each case, we 
also noted that there are a number of differentiating factors between the two 
investigations. In particular, notwithstanding that Three’s contravention may have 
affected a larger number of identifiable customers than the present case (particularly 
in terms of the volume of complaints closed due to it being unable to contact 
complainants), we considered there were a number of aspects of the current case 
which made it a more serious contravention than Three’s, as follows.  

7.179 First, we considered the degree of harm, actual or potential, to individual consumers 
to be relatively more in the present case, as all customers considered their 
complaints to be sufficiently serious as to warrant pursuing them with EE and 
subsequently escalating their complaints through their own efforts to ADR, 
notwithstanding the obstacles to doing so caused by EE’s non-compliance with the 
Ofcom Code. In contrast, in the Three case we recognised that the majority of 
affected customers were un-contactable (113,499), and that in some of these cases it 
was reasonable for Three to consider the complaint resolved given that the customer 
did not respond to Three despite multiple contact attempts, thereby limiting the 
consumer harm in that case.  

7.180 Secondly, we noted that the duration of the contravention in the current case was 
slightly greater than that in the Three case.  

7.181 Thirdly, while Three took some steps to remedy its contravention of GC14.4, 
including both carrying out a full internal audit of all historical complaint case data for 
the period July 2011 to October 2013111 and sending 138,731 remedial 
communications (in relation to which it would have incurred remedial costs); we 
considered that EE did not take any equivalent remedial actions. Indeed, in at least 
one instance, we noted that EE was aware of one constituent part of the 
contravention (incomplete ADR information on Orange paper bills) but took no action 
to bring this part of the contravention to an end promptly, even when raised by 
Ofcom.  

7.182 Finally, we said that we gave Three credit for co-operating throughout the 
investigation and, in particular, for carrying out the full internal audit referred to above 
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and volunteering information to Ofcom on weaknesses in its complaints handling 
processes, including quantifying the number of cases affected. While Three’s 
representations following the issuing of the section 96A Notification included 
corrections to information provided in response to Ofcom’s statutory information 
requests, we accepted that these were genuine errors on the part of Three, and we 
still gave Three credit for its co-operation with the investigation (albeit less than it 
would have been had accurate information been provided throughout the 
investigation). In contrast, we noted that EE’s approach to co-operation with the 
Investigation had been notably different. As noted above, EE’s responses to Ofcom’s 
statutory requests for information were not always as detailed or comprehensive as 
we would have expected. This required Ofcom to follow up on EE’s initial responses 
on several occasions seeking further detail or clarification from EE, which added 
significantly to the timescales of the Investigation.    

7.183 In its Written Representations, EE submits that the contraventions of GC14.4 in the 
Three case is “of a very similar nature to those committed by EE” but that the 
provisional penalty set out in the section 96A Notification is too high as it is almost 
five times greater than the penalty imposed on Three. In its Oral Representations, EE 
challenged the view that EE being a larger organisation than Three would justify a 
larger penalty being imposed and points to “the fact that we’re a large organisation 
overall hasn’t resulted in a greater degree of harm caused or gain to EE, so we think 
that’s the more relevant consideration”.  

7.184 We note that EE’s relevant turnover shows that it is a very large CP, with a significant 
presence in relevant communications markets. In particular, EE’s relevant turnover is 
substantially greater than Three’s and, as reflected by the Penalty Guidelines, in 
setting the penalty we must consider the extent to which the level of penalty is 
proportionate, taking into account the size and turnover of the company under 
investigation. Not taking regulated bodies’ relevant turnover into account could result 
in disproportionate fines being imposed in some cases and, to a certain extent, would 
be unfair to smaller CPs.  

7.185 In its Representations, EE also points to alleged differences in the level of harm 
caused to customers in these two cases. EE’s view and our detailed response on this 
matter are set out at paragraphs 7.87 to 7.89 above. In summary, we continue to 
consider that there are elements of the present case which make the degree of harm, 
actual or potential, to certain individual consumers, somewhat more in the present 
case than in the Three case.  

7.186 In relation to the duration of the contravention, EE submits in its Written 
Representations that “this short period [i.e. the difference in duration between the 
Three and EE cases], of a maximum of six months, is immaterial for the purpose of 
distinguishing these cases and determining whether EE should be subject to a higher 
fine”. Having considered EE’s Representations on this issue, and recognised that 
certain aspects of the contravention were concentrated in certain shorter periods 
within the Relevant Period, we are no longer of the view that the duration of the 
contravention is a key differentiating factor between the two cases.  

7.187 With regards to our provisional view that EE was aware of one constituent part of the 
contravention (incomplete ADR information on Orange paper bills) but took no action 
to bring this part of the contravention to an end promptly, we have considered the 
additional context provided in EE’s Representations and we acknowledge, as noted 
at paragraph 7.164, that its approach to updating its billing template was not 
unreasonable in the circumstances. 
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7.188 On the basis of our revised assessments set out above, we consider that, while there 
are similarities between the present case and Three’s, there are also certain 
differences, each with different degrees of seriousness. The overall effect is such that 
we consider both cases to be of a similar level of seriousness. Accordingly, we have 
taken this into account in determining the level of the penalty. In this instance, the 
key differentiating factor between the two cases in our consideration of the 
appropriate penalty is the relevant turnover of the two companies under investigation 
and this accounts for the difference in the levels of the penalties imposed in each 
case.    

7.189 In addition to the Three case, there are two other decisions in which Ofcom has 
imposed a penalty for contraventions of other GCs and which – to the extent relevant 
– we took into consideration in the section 96A Notification, namely:  

a) the TalkTalk Telecom Limited and Tiscali U.K. Limited case (the “TalkTalk case”) 
(GC11.1);112 and  

b) the BT Next Generation Text Relay case (the “BT NGTR case”) (GC15.3 and 
15.5).113 

7.190 In the TalkTalk case, Ofcom imposed a penalty of £1,524,728 on TalkTalk Telecom 
Ltd and £1,512,392 on Tiscali UK Ltd in respect of their billing 62,055 customers 
between 1 January and 1 November 2010 for services they had not provided. This 
reflected amongst other things the size and seriousness of the contravention; that the 
relevant contraventions arose from company-wide procedural flaws; and the 
significant financial harm caused to consumers and the financial gains the companies 
made (prior to remedying the contravention). 

7.191 In the section 96A Notification we said that we provisionally considered that the 
seriousness, scale and the direct financial harm arising in the present case was 
notably less than that arising from TalkTalk’s contravention. However, in other 
respects we took account of relevant similarities such as the serious and prolonged 
nature of elements of the contravention.  

7.192 In its Written Representations, EE notes that the provisional penalty, if confirmed, 
would be Ofcom’s second largest fine for breach of the GCs after the TalkTalk case 
[]. It submits that at the time of the TalkTalk case Ofcom considered that "the 
degree of harm arising out of the TalkTalk Group’s notified contravention of GC11.1 
was of some significance”. EE puts to Ofcom that this is “at odds with the present 
case where Ofcom has provisionally deemed an unquantifiable degree of harm to be 
“material””.  

7.193 As set out in the section 96A Notification, we consider that the seriousness, scale 
and the direct financial harm arising in the present EE case to be markedly less than 
that arising from TalkTalk’s contravention. However, we add that at the time of 
Ofcom’s TalkTalk decision, TalkTalk had a significantly lower relevant turnover than 
EE – in the millions of pounds rather than in the billions, respectively – and that the 
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size and turnover of a CP is directly relevant to the deterrent effect of any potential 
fine. 

7.194 In the section 96A Notification we said that in the BT NGTR case, Ofcom imposed a 
penalty of £800,000 on BT for failing to provide a NGTR service in accordance with 
the requirements of GC 15.3 and 15.5. We noted that Ofcom found that BT’s 
contravention caused limited direct financial or otherwise quantifiable harm and it 
made no significant material gain from it. However, and of relevance to the present 
EE case, Ofcom’s assessment of the appropriate penalty placed weight on the point 
that direct financial harm is only one type of harm to which a contravention may give 
rise and that there may be other types of harm. In this respect, BT had contravened 
in a fundamental way regulatory rules designed to protect a vulnerable class of end-
users, by securing for them equivalence of access to services, in circumstances 
where the market is unlikely to do so satisfactorily. 

7.195 We considered that the approach adopted by Ofcom in assessing the degree of 
harm, actual or potential, caused by the contravention in the BT NGTR case to be 
relevant to the present EE case.  

7.196 EE’s Written Representations state that “in the absence of a transparent and detailed 
discussion of the rationale” for the discrepancy between BT’s penalty and the 
proposed EE penalty, it is “not appropriate to impose on EE a markedly higher 
penalty”. 

7.197 We consider that while there are certain aspects of BT’s contravention that are 
similar to EE’s as reflected in the section 96A Notification, there are other factors that 
point to EE’s contravention being more substantial than BT’s, including there being 
multiple elements to its contravention and a significantly longer duration of 
contravention, i.e. 33 months in the present case compared to five months in the BT 
NGTR case. 

Ofcom’s conclusions on the penalty amount  

7.198 Considering all of the above factors in the round, Ofcom has decided to impose a 
penalty on EE in relation to its contravention of GC14.4 during the Relevant Period. 
In light of our careful consideration of EE’s Representations we have now reduced 
the amount from that proposed in the section 96A Notification. We impose a penalty 
of £1,000,000. That is based on our overall assessment of the contravention and the 
factors relevant to the penalty, as set out in this document and summarised below. 

7.199 Ofcom’s view is that this level of penalty is appropriate and proportionate to the 
contravention in respect of which it is imposed. Ofcom’s objectives in setting a 
penalty, and in proposing this penalty, are:  

 to impose an appropriate and proportionate sanction that reflects the 
seriousness and significance of EE’s contravention of GC14.4 and its 
culpability in that contravention; and 

 to provide a deterrent to EE and other CPs contravening the GCs, and GC14 in 
particular (and securing compliance with them, and it). 

7.200 Ofcom considers that imposing a penalty of £1,000,000 secures these objectives and 
does so in a proportionate way. It reflects each of the factors described in more detail 
above.   
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7.201 In particular, we consider that each of the following factors points to the penalty being 
more than trivial:  

 the long duration of the contravention (over two and a half years for some 
aspects of the contravention); 

 the seriousness of the contravention; 

 our assessment of the amount of actual and potential harm attached to that 
contravention; 

 our assessment of EE’s failure to take adequate steps to prevent the 
contravention; and 

 the degree of relevant knowledge of and responsibility on EE. 

7.202 The amount of the penalty is, nonetheless, lower than it might otherwise have been 
since Ofcom has also taken full account that EE has:  

 taken steps to secure compliance with GC14 where it has been made aware of 
a contravention by Ofcom; 

 no history of notified contraventions of the GCs; and  

 taken a number of general steps (not necessarily specific to the contraventions 
identified in this Confirmation Decision) to improve its customer service and 
complaints handling.  

7.203 Therefore, we have taken into account that, as well as factors tending to add to the 
amount of any penalty, there are certain factors tending to limit the penalty and/or to 
go to EE’s credit (albeit with the limitations described). This leads us to make a 
judgment in the round about the appropriate and proportionate penalty to propose. In 
doing so, we take a step back from looking just at individual factors set out in our 
penalty guidelines and make our judgment as to the overall penalty that would reflect 
all the factors in an appropriate and proportionate way, to secure the overall aim of 
deterring breaches of the regulatory regime and ensuring compliance.   

7.204 On that basis, we consider the penalty of £1,000,000 to be appropriate and 
proportionate, as well as within the statutory limit. In making that judgment, we also 
have regard to EE’s size and relevant turnover, which for the period of 1 April 2013 to 
31 March 2014 was £[] (making the maximum penalty in this case £[]). 
Therefore, we have particularly considered what we believe to be a sufficiently high 
penalty to impress upon EE (and other CPs) the scale of the contravention and 
incentivise compliance with GC14, while being mindful of the resources that are likely 
to be available to it in meeting the penalty. 



95 
 
 

Section 8 

8 Conclusions and action required by EE  

Contraventions of General Condition 14 

8.1 On the basis of the evidence and reasoning contained in this Explanatory 
Statement, Ofcom confirms, overall, its determination in the section 96A 
Notification. We are satisfied that during the Relevant Period, EE has contravened 
GC14, specifically the provisions relating to complaints handling procedures. It has 
done so to the extent set out in this document. 

Steps that should be taken by EE  

8.2 We are satisfied that EE has taken sufficient steps to come into compliance with 
paragraph 1(c)(v) of the Ofcom Code by amending its Customer Complaints Code to 
include reference to the Deadlock Letter requirement of paragraph 4(c) of the Ofcom 
Code, and that this particular contravention is therefore not ongoing.    

8.3 We have decided not to specify any particular steps that EE should take in order to 
remedy the consequences of the other instances we have identified over the 
Relevant Period in which EE failed to have and comply with procedures that 
conformed to the Ofcom Code (which cumulatively amount to a single contravention 
of GC 14.4). EE is, nonetheless, free to take any further steps it considers relevant.  

8.4 However, there are some areas relating to EE’s capturing / logging of complaints 
which Ofcom considers could be improved in order to increase the effectiveness of 
EE’s complaints handling procedures, as well as the facilitation of access to ADR for 
current and future EE customers. Ofcom intends to engage with EE on an informal 
basis to address these concerns.   

Penalty 

8.5 For the reasons set out in this document, Ofcom has decided to impose a penalty of 
£1,000,000 on EE in respect of its contravention of GC14.4 during the Relevant 
Period. 

8.6 EE has until 5.00pm on 30 July 2015 to pay Ofcom the penalty of £1,000,000.  
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Annex  

1 List of Annexes 
Annex 1 General Condition 14 

Annex 2 The Ofcom Approved Code of Practice for Complaints Handling (the Ofcom 
Code) 

Annex 3 Guidance Notes to the Ofcom Approved Code of Practice for Complaints 
Handling 

Annex 4 The First Information Request, sent to EE on 21 May 2013 

Annex 5 The First Response, dated 5 June and 7 June 2013 

Annex 6 The Informal Action Letter, sent to EE on 20 December 2013  

Annex 7 The Informal Action Response, dated 14 January 2014 

Annex 8 The Enquiry Letter, sent to EE on 24 January 2014 

Annex 9 The Enquiry Response, dated 7 February 2014 

Annex 10 The Second Information Request, sent to EE on 6 May 2014 

Annex 11 The Second Response, dated 16 May 2014 

Annex 12 The First Clarification Letter, sent to EE on 3 June 2014 

Annex 13 The First Clarification Response, dated 10 June 2014 

Annex 14 The Second Clarification Letter, sent to EE on 16 June 2014 

Annex 15 The Second Clarification Response, dated 19 June 2014 

Annex 16 The CISAS Information Request, sent to CISAS on 19 June 2014 

Annex 17 The CISAS Response, dated 4 July 2014, 25 July 2014 and 9 September 
2014 

Annex 18 The 14 July 2014 Ofcom Letter to CISAS 

Annex 19 The Third Information Request, sent to EE on 29 July 2014 

Annex 20 The Third Response, dated 11 August 2014, 21 August 2014 and 2 
September 2014 
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Annex 21 The Third Clarification Letter, sent to EE on 5 September 2014 

Annex 22 The Third Clarification Response, dated 17 September 2014 

Annex 23 The Fourth Clarification Letter, sent to EE on 22 September 2014 

Annex 24 The Fourth Clarification Response, dated 24 September 2014 

Annex 25 The Fourth Information Request, sent to EE on 3 October 2014 

Annex 26 The Fourth Response, dated 15 October 2014 

Annex 27 The Fifth Clarification Letter, sent to EE on 16 October 2014 

Annex 28 The Fifth Clarification Response, dated 17 October 2014 

Annex 29 Mott MacDonald’s report EE Limited ADR Case Analysis, dated January 
2015 

Annex 30 Ofcom’s provisional summary analysis of the 235 relevant CISAS cases 

Annex 31 EE’s 25 April 2014 letter and 1 May 2014 email to Ofcom 

Annex 32 Examples of correspondence in which EE stated clearly that it does not issue 
Deadlock Letters 

Annex 33 The section 96A Notification, dated 26 March 2015 

Annex 34 Written Representations from EE in response to the section 96A Notification, 
dated 28 April 2015 

Annex 35 Ofcom/EE correspondence regarding the Written Representations, dated 5 
May 2015 

Annex 36 Transcript of the EE Oral Representations, held 15 May 2015 

Annex 37 Slide pack of EE’s Oral Representations, presented on 15 May 2015 

Annex 38 Ofcom’s final determination regarding Deadlock Letter breach cases 

 

 

 

 

 

 


