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Glossary of terms  

2003 Act: The Communications Act 2003. 

April 2012 ANFA: The ANFA revisions offered by Openreach from 2 April 2012: Part IV 
Schedule 06 - Metallic Path facilities – version 3.6; Part VI Service Levels and Fixed 
Compensation – version 3.6; and Part V definitions – version 3.6.    

ANFA: Access Network Facilities agreement (also referred to as RANF - revised Access 
Network Facilities agreement). Openreach’s reference offer for its LLU services, the latest 
version of which is available at: 
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts.do. 

BT: means British Telecommunications plc, whose registered company number is 1800000, 
and any of its subsidiaries or holding companies, or any subsidiary of such holding 
companies, all as defined by section 1159 of the Companies Act 2006. 

CAA: Copper Appointment Availability. Openreach’s term for the SLA concerning 
engineering appointments. 

CP: Communications provider. 

CWW: Cable&Wireless Worldwide. 

December 2012 ANFA: The latest ANFA revisions offered by Openreach, offered from 29 
December 2012 and backdated to 1 November 2012: VI Service Levels and Fixed 
Compensation – version 3.7; and Part V definitions – version 3.7.   

EPM: Enquiry Phase Meeting –meeting between Ofcom and the parties to the dispute, held 
during the Enquiry Phase (for further details, see Ofcom’s Dispute Resolution Guidelines of 
June 2011: http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-
guidelines/statement/guidelines.pdf).  

July 2007 ANFA: ANFA entered into between TTG and Openreach dated 20 July 2007. 

Lead time: The time taken from an order being placed to the date of the first appointment 
offered, where Openreach offers to a CP ordering MPF New Provide an appointment date 
for an engineer site visit. 

LLU: Local Loop Unbundling. A regulated wholesale service sold by Openreach. It allows 
CPs to physically take-over or share the copper access network connection (from end-user 
to the BT exchange building), and to provide data services (e.g. broadband) and voice to 
retail customers 

MBORC: Matters beyond Openreach’s reasonable control.  

MPF: Metallic Path Facility. The copper access network connection from end-user to the BT 
exchange building. 

MPF New Provide: The Openreach product ‘MPF Connection charge - New Provide 
Standard’, which offers LLU new line provisioning. See: 
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=to
tid5BwFmkf9vLcBITRyZF9loRxWIbIKK6V7YWmlYAlMnGHsqdC0vzO163bJmh34D91D7M0
q8u%2F%0AIlSgtIFAKw%3D%3D  

http://www.openreach.co.uk/orpg/home/products/llu/downloads/RANF%20Part%20IV_S06_v3.6.pdf
http://www.openreach.co.uk/orpg/home/products/llu/downloads/RANF%20Part%20IV_S06_v3.6.pdf
http://www.openreach.co.uk/orpg/home/products/llu/downloads/PART%20VI_v3.6.pdf
http://www.openreach.co.uk/orpg/home/products/llu/downloads/PART%20VI_v3.6.pdf
http://www.openreach.co.uk/orpg/home/products/llu/downloads/PART%20VI_v3.6.pdf
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts.do
http://www.openreach.co.uk/orpg/home/products/llu/downloads/RANF%20Part%20V_v3.6.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-guidelines/statement/guidelines.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-guidelines/statement/guidelines.pdf
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=totid5BwFmkf9vLcBITRyZF9loRxWIbIKK6V7YWmlYAlMnGHsqdC0vzO163bJmh34D91D7M0q8u%2F%0AIlSgtIFAKw%3D%3D
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=totid5BwFmkf9vLcBITRyZF9loRxWIbIKK6V7YWmlYAlMnGHsqdC0vzO163bJmh34D91D7M0q8u%2F%0AIlSgtIFAKw%3D%3D
http://www.openreach.co.uk/orpg/home/products/pricing/loadProductPriceDetails.do?data=totid5BwFmkf9vLcBITRyZF9loRxWIbIKK6V7YWmlYAlMnGHsqdC0vzO163bJmh34D91D7M0q8u%2F%0AIlSgtIFAKw%3D%3D
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Openreach: A BT Group business offering CPs products and services that are linked to BT’s 
nationwide local access network. 

Openreach’s December response: Openreach’s submission of 28 December 2012, 
commenting on TTG’s Dispute submission.   

Openreach’s EPM response: Openreach’s response of 8 January 2013 to Ofcom’s pre-
EPM questionnaire.  

Openreach’s February comments: Further submission from Openreach of 8 February 
2013. 

Openreach’s January comments: Further submission from Openreach of 29 January 
2013. 

Openreach’s 1st s191 response: Openreach submission of 13 February 2013, issued in 
response to Ofcom’s first request for information under section 191 of the 2003 Act dated 6 
February 2013. 

Openreach’s 2nd s191 response: Openreach submission of 22 February 2013, issued in 
response to Ofcom’s second request for information under section 191 of the 2003 Act dated 
18 February 2013. 

OTA / OTA2: Office of the Telecommunications Adjudicator. In 2010 the OTA2 was 
established as a follow-on scheme to the OTA, as an independent organisation tasked by 
Ofcom to oversee co-operation between communications providers and enable a 
competitive environment in the telecommunications sector. OTA2’s primary task is to deal 
with major or strategic issues affecting the rollout and performance of products provided by 
Openreach. In this document, ‘OTA’ and ‘OTA2’ have the same meaning. 

RANF: Revised Access Network Facilities agreement. Term applied to various revised 
versions of the ANFA.   

Relevant Period: 1 June 2012 to 31 August 2012. 

Sky: British Sky Broadcasting Limited.  
 
SLA: Service Level Agreement. An SLA defines a set of performance indicators relating to 
the provision and/or performance of the service; this may include numerical targets for the 
key elements and will be a constituent part of the service’s Terms and Conditions.   
 
SLG: Service Level Guarantee. An SLG sets out specific levels of customer service against 
defined criteria; this will include numerical targets and compensation for non-performance. 

SLG Consultation: Service level guarantees: incentivising performance, 10 December 2007 
http://stakeholders.ofcom.org.uk/binaries/consultations/slg/summary/slg.pdf  

SLG Statement: Service level guarantees: incentivising performance Statement and 
Directions, 20 March 2008 
http://stakeholders.ofcom.org.uk/binaries/consultations/slg/statement/statement.pdf 

SMP: Significant Market Power. 

http://stakeholders.ofcom.org.uk/binaries/consultations/slg/summary/slg.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/slg/statement/statement.pdf
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TTG or TalkTalk: TalkTalk Telecom Group PLC, whose registered company number is 
07105891, and any of its subsidiaries or holding companies, or any subsidiary of such 
holding companies, as defined by section 1159 of the Companies Act 2006. 
 
TTG’s Dispute submission: Confidential Dispute submission from TTG of 18 December 
2012. 
 
TTG’s EPM response: TTG’s response of 8 January 2013 to Ofcom’s pre-EPM 
questionnaire.  

TTG’s January comments: Further submission from TTG of 25 January 2013. 

TTG’s 1st s191 response: TTG submission of 13 February 2013, issued in response to 
Ofcom’s first request for information under section 191 of the 2003 Act dated 6 February 
2013. 

TTG’s 2nd s191 response: TTG submission of 25 February 2013, issued in response to 
Ofcom’s second request for information under section 191 of the 2003 Act dated 18 
February 2013. 

WLA statement: Review of the wholesale local access market: Identification and analysis of 
markets, determination of market power and setting of SMP conditions, 7 October 2010. 
http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf.   
 

http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf
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Section 1 

1 Summary  
1.1 This document (the “Provisional Conclusions”) sets out for comment the main 

elements of our provisional assessment of the matters in dispute.   

1.2 This dispute (the “Dispute”), brought by TTG against Openreach, (collectively the 
“Parties”), relates to the level of service provided by Openreach for MPF New  
Provide between 1 June 2012 and 31 August 2012 (the “Relevant Period”). 

1.3 When a CP places an order with Openreach for it to supply MPF New Provide, 
Openreach offers the ordering CP an appointment date for an Openreach engineer 
site visit to install the product at that CP’s customer’s premises.  

1.4 TTG contends that for orders during the Relevant Period “the number of working 
days that Openreach was on average late in delivering MPF New Provide (compared 
to an expected service performance of 12-14 working days […] for the period in 
dispute was around 25-26 working days […]”,1 and that this level of service was not 
acceptable. On this basis, TTG wrote to Openreach on 25 October 2012, with a claim 
for compensation of £ []. 

1.5 Openreach rejected TTG’s claim, and considers that Openreach is not contractually 
obliged to pay compensation, as TTG did not sign up to an amendment to the LLU 
contract “formally entitling CPs to SLG payments for lack of appointment availability” 
(i.e. the April 2012 ANFA).2 

1.6 On 18 December 2012 TTG referred a dispute to us. TTG argues that the terms and 
conditions pursuant to which the MPF New Provide service was supplied were not 
fair and reasonable on the basis that compensation should have been payable where 
the level of service provided fell below acceptable levels.3 TTG argues this is a 
breach by Openreach of SMP Condition FAA9 imposed on BT in the WLA statement, 
which includes a requirement for Openreach to provide LLU services (including MPF 
New Provide) on fair and reasonable terms and conditions. 

1.7 Openreach considers that TTG was not contractually entitled to compensation.4 
Openreach also states that it “[does] not believe the existence of a lead time SLA or 
SLG is a necessary condition for meeting FAA9”,5 and that, in any event, it had 
offered a contract that contained SLAs/SLGs which TTG chose not to accept. 
Further, it considers that any consideration of Openreach’s level of service in respect 
of condition FAA9 should take into account factors such as the impact adverse 
weather had on engineer availability, Openreach’s prioritisation of line repair over 
provisioning, and TTG’s unexpectedly high level of demand for MPF New Provide for 
the Relevant Period.6 

1.8 On 10 January 2013, we accepted the Dispute for resolution. The scope of the 
Dispute is to determine: 

                                                 
1 Pages 1 to 2 of TTG’s January comments. 
2 Page 3 of Openreach’s December response. 
3 Page 6 of TTG’s Dispute submission. 
4 Page 2 of Openreach’s December response. 
5 Page 5 of Openreach’s December response. 
6 Pages 5-8 of Openreach’s December response. 
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1.8.1 whether Openreach offered MPF New Provide to TalkTalk Telecom Group 
PLC over the period 1 June 2012 to 31 August 2012 on fair and 
reasonable terms and conditions as required under Condition FAA9.2; and 

1.8.2 any appropriate exercise by Ofcom of its powers under section 190(2) of 
the Communications Act 2003 as part of Ofcom’s determination resolving 
this dispute. 

Ofcom’s provisional assessment of the matters in dispute 

1.9 As part of our approach to resolving this Dispute, we have considered whether 
Openreach is required to provide MPF New Provide on fair and reasonable terms 
and conditions and, if so, whether the terms and conditions offered by Openreach 
during the Relevant Period were fair and reasonable.  

1.10 If we consider that any aspect of the April 2012 ANFA was not fair and reasonable, 
we go on to consider what would have been a fair and reasonable offer and what 
powers it is appropriate for us to exercise. 

1.11 The outcome of our provisional assessment is that: 

1.11.1 the existence of contractual provisions relating to service level 
commitments and corresponding compensation are a necessary 
component for the terms and conditions offered by Openreach in respect of 
the provision of MPF New Provide over the Relevant Period to be fair and 
reasonable; and 

1.11.2 based on the available evidence, we do not consider the level of SLG 
payment offered by Openreach as part of the April 2012 ANFA to be fair 
and reasonable, although the forecasting requirements were fair and 
reasonable.  

1.12 We therefore provisionally conclude that that the terms and conditions offered by 
Openreach in respect of the provision of MPF New Provide over the Relevant Period 
are not fair and not reasonable and therefore in breach of Condition FAA9.2, but 
invite further evidence on each element of our provisional conclusions. 

1.13 Given our concerns over the limited evidence available to us, we do not consider that 
it is appropriate for us to determine what a fair and reasonable SLG payment level 
would be. Assuming that we maintain our provisional view, we consider that the most 
pragmatic approach available to us would be to determine this aspect of the Dispute 
by reference to an appropriate benchmark and we consider the December 2012 
ANFA provides the best available benchmark.  

1.14 On the basis of this provisional view, we have considered the appropriate exercise of 
our powers under section 190(2) of the 2003 Act. If we maintain our provisional view 
in our final determination, we consider that it would be appropriate for us to exercise 
our powers under section 190(2)(a) to make a declaration setting out the rights and 
obligations of the Parties.  

1.15 We are inviting views as to whether we have the power to direct a repayment under 
section 190(2)(d) of the 2003 Act and, if so, whether we should exercise our 
discretion. 
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1.16 Should we decide that we have the power to direct a repayment under section 
190(2)(d) for the purpose of giving effect to our determination of this Dispute, we 
would, in the absence of further evidence, expect to use the December 2012 ANFA 
as the basis for calculating any such repayments.  

Structure of the remainder of this document 

1.17 In line with Ofcom’s Dispute Resolution Guidelines,7 this document sets out for 
comment the main elements of our provisional assessment in relation to the matters 
in dispute. 

1.18 The introduction and background to this Dispute are set out in section 2 and the 
analysis underpinning our provisional assessment is set out in section 3.  

Next steps 

1.19 We consider it appropriate to set a consultation period of 10 working days.8 
Accordingly, the Parties and other interested parties have until 5pm on 11 April 
2013 to comment on these Provisional Conclusions. 

1.20 After considering any comments received, Ofcom will make a final determination. 
Details of how to respond to these Provisional Conclusions are set out in Annexes 1 
and 2.  

 

                                                 
7 Dispute Resolution Guidelines, 7 June 2011. See: 
http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-
guidelines/statement/guidelines.pdf. 
8 In line with the Dispute Resolution Guidelines, 7 June 2011, we have considered whether to set a 
consultation period of up to 15 working days rather than the usual 10 working days. Given the nature 
of this Dispute, we consider 10 working days appropriate.  

http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-guidelines/statement/guidelines.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-guidelines/statement/guidelines.pdf


Provisional Conclusions concerning a dispute between TalkTalk and Openreach relating to whether 
Openreach offered MPF New Provide to TalkTalk on fair and reasonable terms and conditions  

7 

Section 2 

2 Introduction and background  
Issues in dispute 

2.1 BT has a regulatory obligation to provide wholesale LLU services to CPs.9 Under 
LLU, a CP takes full (or shared) control of the copper line from a BT local exchange 
to a customer’s premises, and uses this to offer retail broadband products. 

2.2 MPF New Provide is one of the wholesale LLU services offered by Openreach 
pursuant to its regulatory obligations. When a CP places an order with Openreach for 
it to supply MPF New Provide, Openreach offers the ordering CP an appointment 
date for an Openreach engineer site visit to install the product at that CP’s customer’s 
premises. 

2.3 On 18 December 2012, TTG referred a dispute to Ofcom concerning the level of 
service provided by Openreach for MPF New Provide, for the Relevant Period. In its 
Dispute submission, TTG contends that “Openreach’s poor performance during this 
period amounted to a breach of its obligation to provide LLU services on fair and 
reasonable terms”.10  

2.4 In particular, TTG states “it was reasonable to expect that Openreach would offer 
MPF New Provide appointments on average in 12 working days and in most cases 
within 14 working days”, and that for the relevant period “the average appointment 
lead time was 26 days (i.e.14 days more than target average and 12 days more than 
the SLA)”.11 In TTG’s view “Openreach has failed to offer fair and reasonable terms 
for its LLU service by failing to maintain an adequate level of service for MPF New 
Provides during June to August 2012”.12 

TTG’s request for Ofcom to make a determination  

2.5 TTG submits that Openreach is required by SMP condition FAA9 to provide LLU 
services on fair and reasonable terms and conditions, and that MPF New Provide is a 
relevant LLU service for the purposes of SMP Condition FAA9. 

2.6 Condition FAA9.2 requires that: 

The provision of Local Loop Unbundling Services, together with any Ancillary 
Services, in accordance with paragraph FAA9.1 shall occur as soon as reasonably 
practicable and shall be provided on fair and reasonable terms, conditions and 
charges and on such terms, conditions and charges as Ofcom may direct from time 
to time 

2.7 TTG further submits that Openreach is in breach of this provision and therefore 
requests that Ofcom determine that: 

                                                 
9 For further details, see Ofcom’s Wholesale Local Access Market Review statement of 7 October 
2010, which sets out the regulatory obligations placed on BT and the reasons for them: 
http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf   
10 Page 6 of TTG’s Dispute submission. 
11 Page 7 of TTG’s Dispute submission. 
12 Page 9 of TTG’s Dispute submission. 

http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf
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2.7.1 “Openreach has not provided LLU services on a fair and reasonable basis 
by failing to offer an inadequate [sic]13 service performance for MPF New 
Provides during the period June to August 2012”; and 

2.7.2 “Openreach must compensate TalkTalk for the financial loss that TalkTalk 
has incurred as a result of such failure in the amount £[] (plus interest at 
a rate of TalkTalk’s WACC)”.14  

Initial comments from Openreach on TTG’s submission 

2.8 We provided a copy of TTG’s submission to Openreach on 19 December 2012. In its 
response of 28 December 2012, Openreach provided its view that: 

2.8.1 “TTG has failed to evidence that they have made reasonable endeavours 
to enter into good faith negotiations in order to seek to resolve their 
differences before referring the matter to Ofcom”; 

2.8.2 “Openreach has complied with all of its relevant regulatory obligations 
(including those relating to the provision of LLU services on fair and 
reasonable terms)”; 

2.8.3  “no sums of money are legitimately owed by Openreach to TTG (either 
contractually or as retrospective payment via a regulatory dispute)”; and 

2.8.4 “TTG’s alleged losses are remote and unsubstantiated and the factual 
analysis underpinning those alleged losses inaccurate”. 15 

Enquiry Phase Meeting 

2.9 Before holding an EPM, Ofcom issued a pre-EPM questionnaire to both Parties. 
Following responses from both Parties, on 8 January 2013 Ofcom sent an agenda in 
advance of the EPM, which also invited views on what the draft scope of the Dispute 
might look like, if we concluded that it was appropriate for Ofcom to handle the 
Dispute. 

2.10 On 9 January 2013, Ofcom held an EPM with representatives of TTG and 
Openreach, in order to clarify the principal arguments and facts raised by the Parties 
and to discuss views on the potential scope of the Dispute. As part of this EPM, TTG 
confirmed that the Relevant Period for the Dispute is 1 June 2012 to 31 August 
2012.16 

Dispute resolution  

Ofcom’s duty to handle disputes  

2.11 Section 185(1A) of the 2003 Act provides (in conjunction with section 185(3)) that in 
the case of a dispute relating to the provision of network access between a CP and a 
person who is identified, or is a member of a class identified, in a condition imposed 
on the CP under section 45 of the 2003 Act, which relates to entitlements to network 

                                                 
13 We take this to be a typographical error and the correct meaning to be ‘adequate’. 
14 Page 10 of TTG’s Dispute submission. 
15 Page 2 of Openreach’s December response. 
16 Confirmed at page 1 of TTG’s EPM response. 
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access that the CP is required to provide to that person by or under that condition, 
any one or more of the parties to the dispute may refer it to Ofcom.   

2.12 Sections 186(1) and (2) of the 2003 Act provide that where a dispute is referred to 
Ofcom in accordance with section 185, Ofcom must decide whether or not it is 
appropriate to handle the dispute. Section 186(3) provides that where that dispute 
falls within section 185(1A), unless there are alternative means available for resolving 
the dispute, Ofcom’s decision must be a decision that it is appropriate for it to handle 
the dispute. A resolution of the dispute by those alternative means must be 
consistent with the Community requirements set out in section 4 of the 2003 Act, and 
a prompt and satisfactory resolution of the dispute must be likely if those alternative 
means are used to resolve it.  

Ofcom’s powers when determining a dispute  

2.13 Ofcom’s powers where it makes a determination for resolving a dispute are limited to 
those set out in section 190 of the 2003 Act. Except in relation to disputes relating to 
the management of the radio spectrum, Ofcom‘s main power is to do one or more of 
the following:  

2.13.1 make a declaration setting out the rights and obligations of the parties to 
the dispute (section 190(2)(a));  

2.13.2 give a direction fixing the terms or conditions of transactions between the 
parties to the dispute (section 190(2)(b));  

2.13.3 give a direction imposing an obligation, enforceable by the parties to the 
dispute, to enter into a transaction between themselves on the terms and 
conditions fixed by Ofcom (section 190(2)(c)); and 

2.13.4 for the purpose of giving effect to a determination by Ofcom of the proper 
amount of a charge in respect of which amounts have been paid by one of 
the parties to the dispute to the other, give a direction, enforceable by the 
party to whom the sums are to be paid, requiring the payment of sums by 
way of adjustment of an underpayment or overpayment (section 190(2)(d)). 

2.14 A determination made by Ofcom to resolve a dispute binds all the parties to that 
dispute (section 190(8)).  

Ofcom’s duties when determining a dispute  
 
2.15 When resolving a dispute under the provisions set out in sections 185 to 191 of the 

2003 Act, Ofcom is exercising its functions. As a result, when Ofcom resolves 
disputes it must do so in a manner which is consistent with both Ofcom‘s general 
duties in section 3 of the 2003 Act, and (pursuant to section 4(1)(c) of the 2003 Act) 
the six Community requirements set out in section 4 of the 2003 Act, which give 
effect, amongst other things, to the requirements of Article 8 of the Framework 
Directive.17  

Accepting the Dispute for resolution 

2.16 Having considered TTG’s submission and subsequent comments made by both 
Parties, we were satisfied that the Dispute fell within section 185(1A) of the 2003 Act.  

                                                 
17 Directive 2002/21/EC of 7 March 2002 as amended. 
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2.17 On 10 January 2013 we informed the Parties of our decision that it was appropriate 
for us to handle the Dispute for resolution in accordance with section 186(3) of the 
2003 Act. 

The scope of the Dispute 

2.18 On 15 January 2013 we published details of the Dispute, including the scope, on the 
Competition and Consumer Enforcement Bulletin part of our website: 

“The scope of the dispute is to determine: 

whether Openreach offered MPF New Provide to TalkTalk Telecom Group PLC 
over the period 1 June 2012 to 31 August 2012 on fair and reasonable terms and 
conditions as required under Condition FAA9.2; and  

any appropriate exercise by Ofcom of its powers under section 190(2) of the 
Communications Act 2003 as part of Ofcom’s determination resolving this dispute”. 

2.19 We received no comments on the scope of the Dispute after we published it. 

Interested parties 

2.20 Two stakeholders, CWW and Sky, have expressed an interest in the outcome of this 
dispute.  

Factual background 

2.21 Ofcom issued the WLA Statement in October 2010, in which we found Openreach to 
have SMP in the wholesale local access market. We therefore imposed various 
regulatory obligations, including Condition FAA9, which requires that: 

The provision of Local Loop Unbundling Services, together with any Ancillary 
Services, in accordance with paragraph FAA9.1 shall occur as soon as reasonably 
practicable and shall be provided on fair and reasonable terms, conditions and 
charges and on such terms, conditions and charges as Ofcom may direct from time 
to time.18 

2.22 Openreach purported to give effect to its obligation under Condition FAA9 by the 
April 2012 ANFA,19 which was offered to CPs including TTG. TTG did not accept the 
terms of that offer. Prior to the April 2012 ANFA, the terms of supply for MPF New 
Provide, including SLAs  and SLGs had been the subject of negotiations between 
Openreach and CPs including TTG.20 

2.23 Discussions go back to March 2011, when Ofcom requested that the OTA21 
“reviewed the effectiveness of the SLG process that catered for lead times with 
Openreach and the CP community”.22  

                                                 
18 Set out in Ofcom’s Wholesale Local Access Market Review statement of 7 October 2010: 
http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf   
19 See, for example, page 13 of Openreach’s January comments. 
20 TTG, Sky and BT Retail. 
21 OTA – Office of the Telecommunications Adjudicator. An independent body set up by Ofcom to 
oversee cooperation between CPs, in particular in relation to rollout and performance of products 
provided by Openreach. 

http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf
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2.24 In its July 2011 update, the OTA reported that it had “worked with all parties to 
establish a set of principles that we can all endorse as the basis of a potential 
agreement”. These 10 principles include that SLAs should be set with appropriate 
lead times, 23 that SLGs should be paid to CPs where SLAs are not met by 
Openreach, and that CPs should have incentives to forecast orders accurately.24  

2.25 In its September 2011 update, the OTA reported that agreement had been reached 
on all of the variable elements that make up the SLG, including that an SLA lead time 
of 14 working days would take effect from 1 January 2012, linked to forecast 
accuracy from April 2012 at a value to be agreed in January 2012.25  

2.26 In its January 2012 update, the OTA confirmed that from 1 January 2012 Openreach 
had introduced the SLG of £2 per day for orders that could not be offered an 
appointment within 14 working days. The OTA also confirmed that this was 
unconditional for the first three months, but from April 2012 onwards the SLG would 
be conditional “upon a degree of forecasting accuracy for the largest CP’s in terms of 
orders placed and requiring appointments”. 26 

2.27 Following these discussions, in April 2012, Openreach made revisions to its existing 
offer in the form of the April 2012 ANFA.27 This incorporated the SLAs/SLGs offered 
during January to March 2012, but tied them to forecasting.28 

2.28 Through the facilitation of the OTA and Ofcom, industry continued to negotiate the 
details of the SLA/SLG arrangements and in its December 2012 update, the OTA 
announced that a Memorandum of Understanding (“MoU”) had been agreed.29 On 18 
December 2012, Openreach published an updated LLU contract30 reflecting the 
detail of the MoU, which includes an SLA target of 13 working days (reducing to 12 
working days over a year), and an SLG of £2 per day if lead times are 14-16 days, 
and £4 per day if a lead time is 17 or more days. These SLGs are tied to an agreed 
forecasting requirement with a tolerance of 15% (reducing to 10% over a year). 
These latest LLU contract revisions were published by Openreach with an offer to 
take effect from 29 December 2012, backdated to apply from 1 November 2012.31 

2.29 The OTA’s January 2013 update confirmed that CPs including TTG had signed up to 
the revisions.32 

Information relied upon in resolving the dispute  

                                                                                                                                                        
22 See OTA update for March 2011: http://www.offta.org.uk/updates/otaupdate20110405.htm  
23 ‘Lead times’ are discussed in more detail as part of our analysis in section 3. 
24 See OTA update for July 2011: http://www.offta.org.uk/updates/otaupdate20110802.htm  
25 See OTA update for September 2011: http://www.offta.org.uk/updates/otaupdate20111004.htm.  
26 See OTA update for January 2012: http://www.offta.org.uk/updates/otaupdate20120207.htm.  
27 The Openreach’s reference offer for LLU is a contract referred to as the Access Network Facilities 
Agreement with various schedules including ‘Part VI - Service Level Agreements’ see:  
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts.do    
28 See OTA update for April 2012: http://www.offta.org.uk/updates/otaupdate20120501.htm.  
29 See OTA update for December 2012: http://www.offta.org.uk/updates/otaupdate20130108.htm  
30 See: 
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts/downloads/PART%20VI_v3%
207_291212.pdf.  
31 The arrangements for which mean that Openreach will make SLG payments covering a period from 
November 2012 onwards. 
32 See OTA update for January 2013: http://www.offta.org.uk/updates/otaupdate20130205.htm.  

http://www.offta.org.uk/updates/otaupdate20110405.htm
http://www.offta.org.uk/updates/otaupdate20110802.htm
http://www.offta.org.uk/updates/otaupdate20111004.htm
http://www.offta.org.uk/updates/otaupdate20120207.htm
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts.do
http://www.offta.org.uk/updates/otaupdate20120501.htm
http://www.offta.org.uk/updates/otaupdate20130108.htm
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts/downloads/PART%20VI_v3%207_291212.pdf
http://www.openreach.co.uk/orpg/home/products/llu/contracts/contracts/downloads/PART%20VI_v3%207_291212.pdf
http://www.offta.org.uk/updates/otaupdate20130205.htm
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2.30 These Provisional Conclusions draw on the key information provided by the Parties. 
This includes TTG’s submission and related correspondence provided by both 
Parties, including: 

2.30.1 TTG’s Dispute submission; 

2.30.2 TTG’s EPM response; 

2.30.3 TTG’s January comments; 

2.30.4 TTG’s 1st and 2nd s191 responses;  

2.30.5 Openreach’s December response; 

2.30.6 Openreach’s EPM response; 

2.30.7 Openreach’s January and February comments; and 

2.30.8 Openreach’s 1st and 2nd s191 responses.  

2.31 In addition to the information provided by the Parties, our analysis also refers, where 
relevant, to documentation relating to industry negotiations concerning the 
development of SLAs / SLGs for MPF New Provide.  
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Section 3 

3 Analysis and provisional conclusions 
3.1 This section sets out our assessment of the issues in dispute. We first provide further 

background to the events leading to TTG’s Dispute submission. 

Background 

3.2 TTG has requested that Ofcom resolves this Dispute on the basis that “Openreach 
has not provided LLU services on a fair and reasonable basis” (see paragraph 2.7.1 
above). 

3.3 As set out in paragraphs 2.2 to 2.4 above, TTG’s Dispute submission refers to the 
level of performance of Openreach, when offering TTG an appointment date for an 
Openreach engineer site visit to install MPF New Provide at a TTG customer’s 
premises. TTG refers to “…exceptionally poor service performance by Openreach in 
that the earliest available appointment times averaged around 25 working days 
versus an expectation of 12 days”.33 TTG’s measure of poor performance is therefore 
directly related to Openreach’s lead times during the Relevant Period. 

3.4 TTG’s further comments included clarification of the use of lead times as a measure 
of Openreach’s quality of service, where TTG stated that TTG “…included the 
average lead times in the dispute submission to illustrate the number of working days 
that Openreach was on average late in delivering MPF New Provide (compared to an 
expected service performance of 12-14 working days from date of order. […] 
TalkTalk considers that the relevant average lead time for the period in dispute was 
around 25-26 working days […] and on average across the whole period was 25.14 
working days”.34 

3.5 Openreach has not disputed that lead times during the Relevant Period were longer 
than the SLA target of 14 days,35 but has contested TTG’s measurement of lead 
times for the Relevant Period. Openreach argues that TTG has overstated the 
average lead time for the Relevant Period. Openreach’s view is that the average lead 
time was 17.6 working days.36 

3.6 Both Parties have provided views on their respective understandings of the 
measurement of lead times and whilst there is some disagreement on this for the 
Relevant Period,37 both Parties have submitted evidence to demonstrate that 

                                                 
33 Page 2 of TTG’s Dispute submission. 
34 Pages 1 to 2 of TTG’s January comments. 
35 See for example page 3 of Openreach’s January comments, which cites factors that impacted 
Openreach’s ability to offer engineer appointments. 
36 Annex 2 of Openreach’s 2nd s191 response. At page 4 of Openreach’s s191 response, Openreach 
states that the average lead time provided uses the methodology described in its January comments. 
At pages 4-5 of Openreach’s January comments, Openreach explains that it based its calculations on 
aggregated data for WLR and MPF, as set out in Openreach’s monthly ‘Industry Service Packs’ 
provided to industry (including TTG). Whilst we note that at page 4 of its January comments, 
Openreach states that a different measure (Earliest Appointment Date”) “was universally agreed, and 
that is used to establish whether an SLG is payable”, in using a figure of 17.6 days we have relied 
upon Openreach’s response to Ofcom’s request for information under section 191 of the 2003 Act.   
37 In Page 4 of Openreach’s January comments, Openreach considers the measurement to have 
been “universally agreed”. TTG disagrees and at page 4 of TTG’s 1st s191 response provides its view 
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Openreach had, on average, exceeded a 14-day lead time for each month of the 
Relevant Period. 

Analysis 

3.7 Having regard to TTG’s Dispute submission, we consider that it follows from the 
above that in order to resolve the Dispute we need to determine whether there are 
fair and reasonable terms and conditions in place that adequately compensate CPs 
in situations where a 14-day lead time is exceeded by Openreach. Our analytical 
framework therefore identifies the specific areas where the Parties are in dispute as 
to such arrangements, and then assesses whether or not Openreach’s offer is fair 
and reasonable. 38  

Analytical framework 

3.8 In order to determine whether Openreach was in compliance with Condition FAA9 in 
the Relevant Period, we have considered the following four issues:  

3.8.1 Issue 1: Is BT required under a regulatory obligation, including under 
Condition FAA9, to offer SLAs and SLGs for MPF New Provide on fair and 
reasonable terms?  

3.8.2 Issue 2: If so, were the SLAs and SLGs offered by Openreach during the 
Relevant Period fair and reasonable in compliance with Condition FAA9?  

3.9 If we conclude that the April 2012 ANFA offer was fair and reasonable in compliance 
with Condition FAA9, since TTG did not accept that offer, it would not be entitled to 
compensation. 

3.9.1 Issue 3: If we conclude that the April 2012 ANFA offer was not in any 
aspect fair and reasonable, we then go on to consider what would have 
been a fair and reasonable offer. 

3.9.2 Issue 4: We then consider, in light of our conclusions in relation to what 
would have been a fair and reasonable offer, whether it is appropriate for 
us to exercise any of our powers under section 190(2)(a)–(d). As part of 
this, we consider whether we have the power to award compensation to 
TTG under section 190(2)(d) of the 2003 Act. 

Issue 1: Is Openreach required to offer SLAs and SLGs on fair and reasonable 
terms?  

3.10 SMP Condition FAA9 requires that LLU services be provided on fair and reasonable 
terms and conditions. In assessing what terms and conditions are fair and 
reasonable, it is necessary to take into account the broader regulatory obligations 
imposed on BT to address its SMP in the wholesale local access market.  

                                                                                                                                                        
that the term ‘lead times’ and its measurement cannot be derived from either the July 2007 ANFA or 
the April 2012 ANFA.  
38 We have not considered whether a 14-day lead time is fair and reasonable on the basis that (1) 
TTG is not disputing the 14-day lead time and (2) TTG’s claim is not based on lead times (as 
explained by TTG at Page 1 of TTG’s EPM response). We have therefore focussed on the 
arrangements offered for compensation / a lack of compensation paid by Openreach to TTG. 
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3.11 In this context, SMP Condition FAA5 requires that Openreach publishes a Reference 
Offer in relation to the provision of Network Access.39 This Condition includes a 
specific requirement to publish a Reference Offer in relation to the provision of LLU 
Services (SMP Condition FAA5.3). Condition FAA5.2(i) requires that the published 
Reference Offer includes at least: 

3.11.1 Service level commitments, namely the quality standards that each party 
must meet when performing its contractual obligations; and 

3.11.2 the amount of compensation payable by one party to another for failure to 
perform contractual commitments.40   

3.12 We provisionally conclude that the existence of contractual provisions relating to 
service level commitments and corresponding compensation are a necessary 
component for the terms offered during the Relevant Period to be fair and 
reasonable. 

Issue 2: Assessing whether the relevant terms and conditions are fair and 
reasonable, as required by Condition FAA9.2 

3.13 As noted at paragraph 2.22 above, Openreach argues that it gives effect to its 
obligation under Condition FAA9 by the April 2012 ANFA, which was offered to CPs 
including TTG. We therefore assess whether any aspect of the relevant terms and 
conditions was not fair and reasonable. 

Parties’ respective positions on whether the terms and conditions offered by 
Openreach are fair and reasonable  

3.14 TTG offers two key reasons as to why it considers the April 2012 ANFA not to be fair 
and reasonable: 

3.14.1 the Parties could not agree on an acceptable forecasting regime. TTG 
does not, however, explain why the forecasting requirements set out in 
Openreach’s offer was not acceptable; and41 

3.14.2 the SLG offered by Openreach did not, in TTG’s view, adequately 
compensate it where Openreach failed to meet target lead times.42 

3.15 Conversely, Openreach argues, in the first instance, that Condition FAA9 does not 
require that Openreach offers SLG payments as part of providing LLU services, 
submitting that “we do not believe the existence of a lead time SLA or SLG is a 
necessary condition for meeting FAA9. No such SLA/SLG has been in place 
previously and service lead times are not referenced in Ofcom’s SMP conditions, nor 
are they considered as part of the calculations of the appropriate charge control”.43 

                                                 
39 Condition FAA5 – Requirement to publish a Reference Offer – is set out in Ofcom’s statement 
Review of the Wholesale Local Access Market, 7 October 2010: 
http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf. 
40 See Ofcom’s statement Review of the Wholesale Local Access Market, 7 October 2010: 
http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf.  
41 See pages 3 to 4 and 6, and footnote 12 of TTG’s Dispute submission. 
42 See pages 1-2 of TTG’s 1st s191 response. 
43 Page 5 of Openreach’s December response. 

http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/wla/statement/WLA_statement.pdf
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3.16 Nonetheless, Openreach submits that the terms and conditions offered to TTG as 
part of the April 2012 ANFA are fair and reasonable.44 

Whether the level of SLG offered is fair and reasonable 

Link between lead times and losses/costs 

3.17 Both Parties assume a direct link between lead times and financial loss, but without 
supporting evidence providing a robust basis for identifying the exact nature of the 
relationship between the two. One measure of the relationship is whether 
cancellations increase linearly with longer lead times and whilst it is reasonable to 
assume that longer lead times increase the likelihood of cancellations, it is unlikely to 
be the only reason why an order is cancelled. To test this, we analysed monthly lead 
times, MPF New Provide order volumes and cancellation volumes provided by the 
Parties as part of their respective 2nd s191 responses, to consider the relationship 
between lead times and cancellations. 

3.18 Whilst the Parties have provided differing data, this analysis suggests that there are 
some areas of broad agreement concerning the relationship between lead times and 
cancellations: 

3.18.1 Data provided by both Parties indicates that average lead times for the 
Relevant Period exceeded 14 days; 

3.18.2 Data provided by both Parties indicates that lead times for the Relevant 
Period were higher than the annual average;  

3.18.3 Data provided by the Parties conflicts on whether or not the proportion of 
orders cancelled was higher for the Relevant Period than the annual 
average; and 

3.18.4 Data provided by both Parties indicates a positive relationship between 
lead times and cancellations, as would be expected. 

3.19 This suggests that whilst cancellations are linked to lead times, other factors also 
affect cancellation rates. 

TTG’s arguments why the SLG level offered is not fair and reasonable  

3.20 In its Dispute submission, TTG states that it has previously proposed an SLG level of 
£4 in order to remedy financial losses,45 although a £2 level could be acceptable 
where Parties agreed forecasting arrangements.46 

3.21 TTG’s position in respect of a £2 level being acceptable was based on two 
assumptions: 

3.21.1 “that the SLG regime would be based on a fair and reasonable forecasting 
regime that allowed LLU operators to provide sensible order forecasts in 
return for robust service delivery by Openreach. 

                                                 
44 Page 9 of Openreach’s January comments. 
45 Pages 3 and 8-9 of TTG’s Dispute submission. 
46 Page 3 of TTG’s Dispute submission. 
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3.21.2 […] that Openreach’s performance would be relatively normal in the sense 
that only a small percentage of orders would ever trigger the SLG 
payment”.47 

3.22 In TTG’s view, “neither of these assumptions has turned out to be valid”.48 TTG’s 
view is that a fair and reasonable level of SLG payments should reflect losses that it 
reasonably incurs.49 

3.23 TTG submits that over the Relevant Period, it incurred losses of £[] and that this is 
equivalent to the amount of SLG payment that would have been due from Openreach 
to TalkTalk if the SLG was about £4.50 However, whilst TTG considers that the £ 
[]loss is a sum that is similar to a regime based on an SLG level of £4 and an SLA 
of 14 days, TTG states that “the fact that the two sums are similar is coincidental (but 
supports TalkTalk’s view that a £2 SLG compensation level is inadequate). The £[] 
is not directly derived from the average lead time”.51 

Openreach’s arguments why the SLG level offered is fair and reasonable  
 
3.24 Openreach submits that the level of SLG payments have been negotiated and 

agreed by industry.52 In particular, Openreach refers to industry negotiations that 
have taken place since mid/late 2011,53 including CEO level discussions between the 
Parties in September 201154 and Openreach’s subsequent voluntary agreement to 
pay SLGs for the period January to March 2012 without requiring any link to forecast 
accuracy.55  

3.25 Openreach notes the 10 principles agreed between the OTA and industry in July 
2011 (see paragraph 2.24 above),56 stating that “the enhanced CAA SLA/SLG terms 
available to TTG in April 2012 are aligned with these principles and should be a good 
indication that the enhanced CAA SLA/SLG terms available to TTG during the 
Relevant Period were fair and reasonable”.57 

3.26 In its 2nd s191 response, Openreach advises that “the £2 SLG was a reasonable pre-
estimate of direct customer losses based on an assessment of loss arising from: 
delayed customers, lost customers, wasted acquisition costs and additional service 
costs as set out in the slides used in the CEO meeting of 5 September 2011, where 
the actual cost was assessed to be £1.80 per day”.58 

3.27 Openreach also states that in setting the SLG it was mindful of Ofcom’s views as set 
out in the SLG Statement.59 

Our approach to assessing the level of SLG payments 

                                                 
47 Page 10 of TTG’s Dispute submission. 
48 Page 10 of TTG’s Dispute submission. 
49 Page 9 of TTG’s Dispute submission. 
50 Page 9 of TTG’s Dispute submission. 
51 Page 1 of TTG’s EPM response. 
52 Page 1 of Openreach’s December response. 
53 Page 3 of Openreach’s December response. 
54 Page 3 of Openreach’s December response. 
55 Page 3 of Openreach’s December response. 
56 See OTA update of July 2011: http://www.offta.org.uk/updates/otaupdate20110802.htm.  
57 Page 12 of Openreach’s January comments. 
58 Page 2 of Openreach’s 2nd s191 response. 
59 Page 2 of Openreach’s 2nd s191 response. 

http://www.offta.org.uk/updates/otaupdate20110802.htm
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3.28 Our assessment below concerns the £2 per-day offer by Openreach, where lead 
times exceed a 14-day target. To inform our assessment of whether or not the £2 
SLG per day offered by Openreach is a fair and reasonable term or condition, we 
have considered the following: 

3.28.1 Ofcom’s SLG Statement; 

3.28.2 Data provided by Openreach to support its view that a £2 level is fair and 
reasonable; 

3.28.3 Data provided by TTG to support its view that a £2 level is unfair and 
unreasonable; and 

3.28.4 Benchmarks provided by other terms and conditions for other Openreach 
services that offer SLGs. 

Ofcom’s SLG Consultation and SLG Statement 

3.29 In March 2008, Ofcom published its SLG Statement where we set out some general 
principles for assessing whether SLA/SLG arrangements are fair and reasonable. 
These General Principles included that when agreed service levels are not met, 
provision for compensation should be made based on a pre-estimate of an average 
CP’s loss. 

3.30 Ofcom explained at paragraph 3.61 of the SLG Statement that it considered that a 
service level regime that met these General Principles is likely to be fair and 
reasonable. 

3.31 In our SLG Consultation we had noted that it is possible to use various 
methodologies to calculate loss to CPs of different failures, including: 

3.31.1 lost/delayed revenue as a result of the failure; 

3.31.2 lost customers; 

3.31.3 compensation paid by CPs to their end-users; 

3.31.4 additional costs of customer service relating to the failure; 

3.31.5 operational costs to the CP of dealing with Openreach as a result of the 
failure; and 

3.31.6 reputational damage. 

3.32 In carrying out our assessment, we have taken account of the principles set out in 
these documents, in particular with regard to the methodologies which may be used 
to calculate the losses and which may be expected to be recoverable as part of any 
SLG payment.  

Summary of the data provided by the Parties  

3.33 We go on to consider what may be a reasonable pre-estimate of an average CP’s 
loss on the basis of the evidence available to us. 

3.34 Openreach argues that the £2 SLG was a reasonable pre-estimate of direct customer 
losses based on an amount of loss arising from delayed customers, lost customers, 
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wasted acquisition costs and additional service costs as set out in slides of 5 
September 201160 which it presented to CPs including TTG and which outlined 
Openreach’s proposals for SLG levels. These show that Openreach’s initial proposal 
for SLG payments of £0.38 had increased to £2 per day.61 

3.35 Assuming a 25-day delay, Openreach then sets out in these slides its high level 
calculations leading to a £1.80 per day SLG level for each day over a 14-day lead 
time, based on margin loss.62 This is set out in Table 1 below. 

Table 1: 

Openreach breakdown of SLG, based 
on a 25-day delay63 

Openreach estimate of total costs  

Delayed customers £5 

Lost customers £3 

Wasted Acquisition costs £30 

Additional service costs £8 

Totals £46 

Implied per-day SLG £1.8064 

 

3.36 In Annex 5 of its Dispute submission, TTG provides a breakdown of estimated 
financial losses associated with increased lead times in order to set out the basis of 
its compensation claim for £[]. This information is supplemented by TTG’s 2nd s191 
response. 

3.37 TTG notes, “an SLG regime in place which paid £4 per individual order delay (for 
each day over 14 days) with no forecast inaccuracy link […] would have yielded a 
sum similar to the amount of compensation claimed by TalkTalk”.65  

3.38 TTG’s breakdown of its compensation claim for £[] is set out in Table 2 below. 

                                                 
60 SLA/SLG proposal, 5 September 2011. Provided at Annex 10 to Openreach’s January comments. 
61 Slide 5 of SLA/SLG proposal, 5 September 2011. Provided at Annex 10 to Openreach’s January 
comments. 
62 Slide 8 of SLA/SLG proposal, 5 September 2011. Provided at Annex 10 to Openreach’s January 
comments. 
63 Categories in Table 1 are discussed at paragraph 3.42 below. 
64 Openreach calculates this by dividing £46 by 25 days (albeit we note that this in fact equals £1.84). 
65 Page 1 of TTG’s EPM response. 
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Table 2 – TTG’s breakdown of 
its claim for compensation for 

the Relevant Period66 

 
 

Number of 
affected 

customers 
 

TTG’s estimated 
financial loss in 

Annex 5  

Lost sales [] [] 

Leakage [] [] 

Increased lead times [] [] 

Missed appointments [] [] 

Credits [] [] 

CS call volumes [] [] 

Totals [] [] 

Implied per day SLG67  £4.00 

 

3.39 Whilst TTG’s estimate primarily concerns its claim for financial loss, we consider 
TTG’s compensation claim provides relevant evidence for an assessment of whether 
the £2 SLG per day payment level offered by Openreach is fair and reasonable, in 
that TTG considers that an SLG should reflect financial loss, and the estimates 
provided would provide an amount broadly equivalent to a £4 SLG.68  

3.40 TTG also refers to correspondence in which TTG suggests “that the cost to TalkTalk 
resulting from a [] day delay is of the order of £[], implying an SLG of £7”.69  We 
note that the calculations underpinning the £7 SLG level have some inconsistencies 
with TTG’s evidence for its compensation claim provided at Annex 5 to its Dispute 
submission. However, TTG confirms that “TalkTalk has never argued formally for an 
SLG of £7 nor did it base its financial claim to Openreach for the period June to 
August 2012 on this estimate”.70 Given that TTG does not rely on them, we have not 
reviewed the data and assumptions that TTG say led to an implied £7 SLG and we 
do not consider them any further as part of our assessment. 

                                                 
66 Categories in Table 2 are discussed at paragraph 3.42 below. 
67 Our starting point is TTG’s submission that its claimed compensation of £[] “is equivalent to the 
amount of SLG payment that would have been due from Openreach to TalkTalk if the SLG was about 
£4”.  
68 Note, however, that we have not used the evidence to assess TTG’s compensation claim, only as a 
basis for informing an assessment of whether the £2 SLG per day payment level offered by 
Openreach is fair and reasonable. 
69 Email provided at Annex 3 to TTG’s Dispute submission. 
70 Pages 1-2 of TTG’s 2nd s191 response. 
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3.41 Finally, Annex 5 of TTG’s Dispute submission includes a scenario assuming a 45-day 
lead time. However, TTG does not use the 45-day lead time assumption in its claim 
for financial losses. We have therefore not relied on TTG’s evidence in relation to 
losses based on a 45-day lead time. 

Categories of cost / loss 

3.42 The Parties adopt different approaches concerning the presentation of data 
supporting their respective positions (Openreach provides its breakdown of inputs to 
estimate an SLG level, as summarised in Table 1, whereas TTG provides a 
breakdown of its costs/losses as part of its estimate for a claim for compensation, as 
summarised in Table 2). However, whilst Openreach and TTG refer to different 
categories for the cost / financial loss data they have provided, we consider that 
these are comparable under the following headings which are consistent with the 
various methodologies to calculate loss to CPs of different failures identified in our 
SLG Consultation and SLG Statement: 

3.42.1 1. Lost revenues: Losses associated with anticipated income that is not 
realised during the period of delay between an anticipated connection and 
actual connection of a customer’s service;71 

3.42.2 2. Cancellations: Losses / costs associated with customers that cancel an 
order;72 

3.42.3 3. Potential sales: Losses / costs associated with potential customers that 
do not place an order;73 and 

3.42.4 4. Customer care: Costs associated with additional customer care 
provided to address delayed connections.74    

3.43 Whilst we consider that the data provided by Openreach and TTG can be broadly 
comparable, we have not been provided with evidence justifying the assumptions 
underpinning the data provided by both Parties. In particular: 

3.43.1 The data provided by Openreach provides no evidence justifying the 
assumption used in its estimates for an SLG level (for example, it has not 
justified its assumption of a 12-month average customer retention). We 
also note that a number of adjustments are made without Openreach 
providing the basis for them. Whilst Openreach also submits that the 
calculations were agreed with TTG, there is no compelling evidence 
provided that demonstrates TTG’s confirmed agreement. 

3.43.2 TTG provides data showing the numbers it has relied upon in making its 
claim for compensation. TTG has provided limited evidence underpinning 
the data and assumptions, although TTG does provide some market 
research to support its claim. However, we have concerns over the 
robustness of this evidence, given the limited information provided 

                                                 
71 This refers to Openreach’s heading “delayed customers” in Table 1, and TTG’s heading “increased 
lead times” in Table 2. 
72 This refers to Openreach’s heading “lost customers” in Table 1, and TTG’s heading “increased 
leakages” in Table 2. 
73 This refers to Openreach’s heading “wasted acquisition” in Table 1, and TTG’s heading “lost sales” 
in Table 2. 
74 This refers to Openreach’s heading “additional service costs” in Table 1, and TTG’s heading 
“missed appointments” / “credits” / “CS call volumes” in Table 2. 
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concerning the sample size, sample type, questions and responses relied 
upon and the period covered.  

3.43.3 Openreach has estimated an SLG level on the basis of its estimation of 
costs incurred. TTG has based a compensation claim on estimations of 
financial loss and costs, rather than estimating an appropriate SLG level. 
We therefore recognise that these different approaches do not provide a 
direct comparison, but note that TTG has suggested that its compensation 
claim produces an outcome that is broadly equivalent to a £4 per day SLG. 
This provides some basis for comparison, despite TTG not basing its 
compensation claim on calculations for an SLG at a specific level. We 
therefore also exercise caution in our comparisons when using TTG’s data 
to extrapolate possible SLG levels. 

3.43.4 Neither party provides robust evidence concerning the exact relationship 
between costs / losses incurred and lead times. TTG appears to suggest a 
relationship where a number of costs are entirely attributable to lead times, 
which we consider may overstate the effect, as TTG has not provided 
justifications for this or why it is not affected by other variables. Openreach 
appears to assume that a percentage of costs/losses may be directly 
attributed to lead times, but again, it is unclear how Openreach has 
established the assumptions used. 

3.43.5 Openreach assumes a customer retention of 12 months. TTG assumes a 
customer retention of []. Neither party provides reasoning or evidence to 
support their respective positions. Customer retention has a significant 
effect on potential SLG levels. We note that in January 2013, we published 
a report showing that switching levels (including any switching of services 
within bundles) remain at around one in ten in each of the fixed-line (10%), 
mobile (9%) and fixed broadband (9%) markets.75   

Benchmarks 

3.44 Cost and loss data is one measure that could inform a view on the fairness and 
reasonableness of an SLG level. We now consider whether additional benchmarks 
exist against which our provisional conclusions above on the SLG level could be 
checked. 

3.45 Openreach offers a range of services that include SLGs. We have considered these 
in terms of their levels and appropriateness as a benchmark for the SLG level in 
dispute. 

3.46 The first benchmark we consider is the December 2012 ANFA, which relates to the 
same MPF New Provide service. Although the December 2012 ANFA post-dates the 
Relevant Period, it contains many of the same constituent elements as the April 2012 
ANFA. However, we note that the December 2012 ANFA has the following 
differences: 

3.46.1 the SLG is set at £2 per day for the first two days by which Openreach 
exceeds the target SLA, increasing to £4 per day thereafter; 

                                                 
75 See Ofcom’s report The Consumer Experience 2012, January 2013: 
http://stakeholders.ofcom.org.uk/market-data-research/market-data/consumer-experience-
reports/consumer-experience/. See Figures 111 and 112 in particular.   

http://stakeholders.ofcom.org.uk/market-data-research/market-data/consumer-experience-reports/consumer-experience/
http://stakeholders.ofcom.org.uk/market-data-research/market-data/consumer-experience-reports/consumer-experience/
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3.46.2 the target SLA is 13 days rather than 14 days; and 

3.46.3 the forecasting requirement has a tolerance of 15% inaccuracy, reducing to 
10% with conditions on Openreach and CP performance.76 

3.47 Openreach also offers SLGs for a range of other connectivity services. 77 For 
example, Backhaul Network Service, Openreach Network Backhaul Service, Street 
Access Service, Broadcast, Access Service, Optical Spectrum Service and CCTV 
Access Service and Cablelink service all offer: 

3.47.1 An SLG of 5% of total charge where an SLA target is 1-10 days late. 
Applying this to MPF New Provide, this equates to 5% of £51.16 or £2.56 
per day. 

3.47.2 An SLG of 10% where an SLA target is 11-15 days late. Applying this to 
MPF New Provide, this equates to £5.12 per day. 

3.47.3 An SLG of 15% where an SLA target is 16-20 days late. Applying this to 
MPF New Provide, this equates to £7.67 per day. 

3.47.4 An SLG of 20% where an SLA target is 20 days late. Applying this to MPF 
New Provide, this equates to £10.23 per day. 

3.48 In this Dispute, the Parties allege a lead time exceeding the 14-day SLA by on 
average up to 11-12 days (TTG) or 4-5 days (Openreach). On this basis, applying the 
SLGs here would suggest a per-day SLG level of £2.56 to £5.12.  

3.49 We have no information regarding whether the costs underpinning these SLGs are 
similar, either to each other, or to MPF New Provide, and we also note that the 
services have different functions and the consequences of delay may be different. 
We also note that the retail price for each of these services differs from the price of 
MPF New Provide, in which case the revenue foregone by the CP would be different. 

3.50 Given the uncertainty associated with the basis for setting SLGs in other areas (as 
well as for the SLG in dispute here), as well as the notable differences between the 
services concerned, it is difficult to provide a meaningful comparison and we 
therefore consider that benchmarking provides limited scope for assessing the 
specific SLG level in this Dispute. On the other hand, we also note that the structure 
of SLG levels in these services are consistent between themselves in that all offer a 
higher level of payments once a threshold is reached. This is also true of the SLG 
level set out in the December 2012 ANFA, in that it offers an SLG level of £2 for lead 
times over 13 days, increasing to £4 for lead times over 15 days.  

3.51 For Ethernet Backhaul Direct Service, Bulk Transport Link Service, Ethernet Access 
Direct Service, Wholesale Extension Service, Backhaul Extension Service, TDM 
Access Service, the WES Service ordered on the Legacy Platform, Ethernet Access 
Direct Service, Ethernet Backhaul Direct Service or TDM Backhaul Service ordered 
on EMP, Openreach offers an SLG of 100% of the relevant individual circuits monthly 
rental for every Working Day or part Working Day up to a maximum of 60 Working 
Days. On this basis, applying the SLGs here would suggest a level of £4.26. 

                                                 
76 See OTA2 update for January 2013: http://www.offta.org.uk/updates/otaupdate20130205.htm.  
77 See: Openreach Connectivity Services at 
http://www.openreach.co.uk/orpg/home/products/ethernetservices/contracts/contracts/notification_con
nectivity_services_schedule4_issue9.pdf.  

http://www.offta.org.uk/updates/otaupdate20130205.htm
http://www.openreach.co.uk/orpg/home/products/ethernetservices/contracts/contracts/notification_connectivity_services_schedule4_issue9.pdf
http://www.openreach.co.uk/orpg/home/products/ethernetservices/contracts/contracts/notification_connectivity_services_schedule4_issue9.pdf
http://www.openreach.co.uk/orpg/home/products/ethernetservices/contracts/contracts/notification_connectivity_services_schedule4_issue9.pdf
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However, as above, we note that this assumes that the costs/losses underpinning the 
services are similar, and this is not easily established within the confines of resolving 
this Dispute. We also note that unlike the services discussed above, the structure of 
SLG levels in these services do not offer a stepped increase by offering a higher level 
of payments once a threshold is reached. 

3.52 Having considered available benchmarks for SLG levels, we note that individual SLG 
levels offered elsewhere do not offer an immediate comparison with the SLG level in 
this Dispute. 

Provisional conclusions on the SLG level 

3.53 As set out above, although we have considerable reservations about the data put 
forward by the Parties in support of their respective positions, at the least our 
evidence in relation to customer switching levels indicates that Openreach’s 
calculations assuming a 12-month average revenues/margins are too low. On this 
basis, we consider that Openreach’s £2 SLG level is not justified by the evidence 
available to us and we therefore provisionally conclude that the SLG offered in the 
April 2012 AFNA by Openreach is not a fair and reasonable term or condition. 
However, given the uncertainty as to the accuracy of the other assumptions proposed 
by both Parties, we invite the Parties to provide robust evidence to enable us to 
calculate a pre-estimate of an average CP’s loss. 

Forecasting 

TTG’s arguments why the terms and conditions offered by Openreach are not fair and 
reasonable - Forecasting 

3.54 As set out in paragraph 3.14.1 above, TTG submits that the Parties did not agree on 
an appropriate forecasting regime and although Openreach offered parties the 
opportunity to sign a revised SLA contract, TTG did not consider that this offered fair 
and reasonable terms. 

3.55 TTG confirms its position that the arrangement offered by Openreach in its April 2012 
ANFA, where Openreach would only make SLG payments if a CP’s actual orders 
were not 10% higher or lower than forecasted orders, was not acceptable to TTG78 
and that “Openreach has required unreasonable forecasting requirements in return 
for an SLG payment of £2”.79 

3.56 We note that TTG cites MBORC as a reason for not signing the April 2012 ANFA. 
However, we note that Openreach has confirmed that “at no stage was MBORC 
declared for provision activities by Openreach”80 and we therefore do not consider it 
to be relevant to our assessment of whether the forecasting requirement is fair and 
reasonable, as it would not have impacted whether TTG would be entitled to an SLG 
payment in respect of service provision over the Relevant Period. 

3.57 Whilst TTG’s submissions do not offer TTG’s view of what would constitute a fair and 
reasonable forecasting arrangement, TTG suggests that the key parameters for 
deciding a reasonable approach to forecasting include “the tolerance percentage; 
how far in advance forecasts would have to be provided; ability to subsequently alter 

                                                 
78 Page 3 of TTG’s Dispute submission. 
79 Page 10 of TTG’s Dispute submission. 
80 Page 7 of Openreach’s December response. 
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forecasts due to changed circumstances; and how ordered demand would be 
defined”.81 

3.58 TTG considers that for the Relevant Period, it provided Openreach with forecasts of 
its MPF New Provide orders. TTG states that the reason for this is “because it formed 
part of its standard administrative practice. TTG’s choice to do so was not based on 
any particular consideration relating to the contractual position between the parties 
[…] TTG also continued to challenge Openreach and the OTA on whether the 
forecast were actually used in practice by Openreach to size and plan its engineering 
workforce”.82 

Openreach’s arguments why the terms and conditions offered by Openreach are fair 
and reasonable - Forecasting 

3.59 As with the level of SLG payments, Openreach submits that the forecasting 
arrangements have been negotiated and agreed. In particular, Openreach refers to: 

“industry discussions took place to agree terms and conditions for a separate, 
new and additional appointment availability SLA/SLG, including [...] 
appropriate forecasting requirements that would be placed on Openreach’s 
largest customers and to which the level of SLG payment would be directly 
related”;83  

“All CPs involved, including TTG, signed up to the OTA principle that good 
service performance was a shared responsibility between Openreach and its 
customers”; 84 

“In April 2012 Openreach sent the amended LLU contract to TTG for 
signature [...] post 4 April 2012, Openreach chased TTG to sign up to the 
enhanced contract terms, [...] when TTG did eventually respond (in June), 
their reasons for refusing to sign the contract concerned references to 
forecasting”.85 

3.60 Openreach refers to a period where forecasting was not tied to SLG payments, in 
order to ‘bed in’ forecasting arrangements: “in the period 1 January to 31 March 
2012, the enhanced CAA SLA/SLG was offered without forecasting CPs (including 
TTG) needing to adhere to the agreed forecast accuracy. This was done primarily as 
a gesture of good faith by Openreach to allow the CPs that were required to forecast 
to have a “bedding in” period for their forecasts. From 1 April 2012, the need for 
forecasting accuracy was introduced for the largest CPs (of which TTG was one)”.86 

3.61 Openreach also points to the forecasting arrangements reflecting principles agreed 
by industry (see paragraph 3.25 above). The principles cited by Openreach include 
“Improved forecasting / order commitment processes will be integral parts of the final 
SLA/SLG framework” and “CPs should also have incentives to forecast accurately”.87 

                                                 
81 Page 3 of TTG’s Dispute submission. 
82 Page 5 of TTG’s 1st s191 response. 
83 Page 3 of Openreach’s December response. 
84 Page 3 of Openreach’s December response. 
85 Page 3 of Openreach’s December response. 
86 Page 12 of Openreach’s January comments. 
87 Pages 12-13 of Openreach’s January comments. 
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3.62 In summary, Openreach asserts that “the basis of the [forecasting] requests are so 
that Openreach can better understand the likely level of future demand for services, 
and its implications for resource management”.88 

Provisional conclusions regarding forecasting 

3.63 The Parties have since included the principle of forecasting as part of the December 
2012 ANFA SLA/SLG arrangements (see paragraph 2.24 above) and continued to 
negotiate SLA/SLG arrangements on this basis. We also agree that forecasting 
provides Openreach with a basis for better planning of its resources in order to meet 
CP demands for MPF New Provide and, for the purposes of these provisional 
conclusions, we consider that the terms and conditions offered by Openreach may 
include some form of forecasting requirement and still be considered fair and 
reasonable. 

3.64 A further consideration in assessing whether the forecasting arrangements offered by 
Openreach as part of the April 2012 ANFA are fair and reasonable, is to consider 
whether or not CPs have been able to meet the requirements of Openreach’s offer 
since then.  

3.65 Diagram 1 illustrates the forecasting accuracy of TTG for the period from April 2012 
to November 2012. 

Diagram 1 – TTG forecasting accuracy:[] 

Source: Openreach section 135 request, February 2013  

3.66 This illustrates that, in a number of months, [].  

3.67 Openreach’s requirements apply to CPs other than TTG, so we also consider it 
reasonable to assess how industry as a whole met Openreach’s requirements for 
forecasting. Diagram 2 sets out the respective forecasting performances of the three 
largest forecasting CPs (TTG, Sky and BT Retail). 

Diagram 2: Forecasting accuracy of each of TTG, Sky and BT Retail 

[] 

3.68 [] variability in forecasts could be the extended lead times which may have made it 
more difficult to forecast accurately. However, [] this issue is unlikely to be 
sufficient to prevent forecasting close to or within the target range.  

3.69 Based on our assessment set out in paragraphs 3.54 to 3.68 above, we consider in 
this context that a forecasting requirement is a reasonable term or condition. 

3.70 [].  

3.71 Therefore in our view the evidence is not sufficient to show that the 10% forecasting 
requirement was not fair and reasonable. However, we note that our final 
determination is subject to any further evidence submitted by the Parties and/or other 
stakeholders in relation to some of the assumptions highlighted in the analysis set out 
in these Provisional Conclusions. 

                                                 
88 Page 4 of Openreach’s 1st s191 response. 
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Summary of provisional assessment in issue 2 

3.72 Based on the analysis set out in this section, we provisionally conclude that: 

3.72.1 the existence of contractual provisions relating to service level 
commitments and corresponding compensation are a necessary 
component for the terms and conditions offered by Openreach in respect of 
the provision of MPF New Provide over the Relevant Period to be fair and 
reasonable;  

3.72.2 the level of SLG offered by Openreach was not fair and reasonable; and  

3.72.3 the forecasting requirements were fair and reasonable. 

Issue 3: What would have been a fair and reasonable offer 

3.73 Given our concerns over the accuracy of the data underlying the Parties’ proposed 
levels of SLG payment and the limited evidence we have available to us, we do not 
consider that it is appropriate to use the data provided to determine what a fair and 
reasonable SLG payment level would be in the context of this Dispute. We are 
concerned that to do so would risk leading to an inaccurate SLG payment where 
some of the assumptions underlying the Parties’ data prove to be wrong.  

3.74 Assuming that we maintain our provisional view and that the available evidence 
continues to be insufficient to be able to calculate a fair and reasonable SLG offer, 
we would propose to adopt a pragmatic approach to determining this Dispute. We 
provisionally consider that the most pragmatic approach available to us is to 
determine this aspect of the Dispute by reference to an appropriate benchmark. On 
the evidence available to us, we consider the December 2012 ANFA provides the 
best available benchmark. Therefore we propose to indicate that a fair and 
reasonable SLG offer would be one that reflects the terms of the December 2012 
ANFA as a whole.  

Issue 4: Whether we think it is appropriate for us to exercise our powers under 
section 190 of the 2003 Act 

3.75 Given our provisional view that Openreach was in breach of Condition FAA9.2 during 
the Relevant Period, we now consider whether we should exercise our powers under 
section 190(2) of the 2003 Act 

3.76 If we maintain our provisional view, we propose to make a declaration under section 
190(2)(a) of the 2003 Act. 

3.77 We are also considering whether we should exercise our powers to give a direction 
under section 190(2)(d) of the 2003 Act requiring the payment of sums by way of 
adjustment of an underpayment or overpayment for the purpose of giving effect to a 
determination by us of the proper amount of a charge in respect of which amounts 
have been paid by one of the parties to the dispute to the other. In particular, we are 
considering what constitutes a “charge” for these purposes. Therefore, we invite the 
Parties to make legal submissions on the extent of Ofcom’s powers to direct a 
repayment under section 190(2)(d) for the purpose of giving effect to our 
determination of the Dispute. 

3.78 Should we decide that we have the power to direct a repayment under section 
190(2)(d) for the purpose of giving effect to our determination of this Dispute, we 
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would need to consider to whether it is appropriate to exercise our discretion in this 
case. Were we to consider that it was appropriate to direct Openreach to make a 
repayment to TTG, consistent with the approach proposed above, in the absence of 
further evidence we would expect to use the December 2012 ANFA as the basis for 
calculating any such repayments. In taking this approach, we would expect to apply 
all the terms of the December 2012 ANFA, including those provisions relating to 
forecasting and force majeure. We therefore, invite submissions from the Parties on 
any matters relevant to this proposed approach. 

3.79 We note the potential risk that our provisional conclusions, if confirmed, could give 
rise to negative incentives for CPs to engage in genuine commercial negotiations 
with Openreach and/or disincentivise the bringing of disputes to Ofcom promptly. 
However, we consider that by assessing the terms and conditions offered by 
Openreach (which were required by Condition FAA9 to be fair and reasonable), this 
potential risk should be reduced. It follows from this that, were we to conclude that 
the April 2012 ANFA offer were fair and reasonable, we would not consider that any 
remedy (including repayments) was necessary. 

Assessment of consistency of Ofcom’s provisional conclusion with our 
statutory duties and Community obligations  

3.80 As part of our analysis, we have considered our general duties in section 3 of the 
2003 Act and also the six “Community requirements” set out in section 4 of the 2003 
Act, which give effect, among other things, to the requirements of Article 8 of the 
Framework Directive.89 In particular, we have had regard to:  

3.80.1 Our principal duty to further the interests of citizens in relation to 
communications matters and to further the interests of consumers in 
relevant markets, where appropriate by promoting competition (section 3(1)); 

3.80.2 the duty to secure the availability throughout the United Kingdom of a wide 
range of electronic communications services (section 3(2)(b)); 

3.80.3 the need to have regard when performing our duties to: 

a) the desirability of promoting competition in relevant markets (section 3((4)(b)); 

b) the desirability of encouraging investment in relevant markets (section 3((4)(d));  

c) the duty to have regard to the principles under which regulatory activities should 
be transparent, accountable, proportionate, consistent and targeted only at cases 
in which action is needed; as well as any other principles appearing to Ofcom to 
represent the best regulatory practice (section 3(3)); and 

3.80.4 Community requirements: 

a) to promote competition (section 4(3)); and 

b) to encourage, to such extent as Ofcom considers appropriate, the provision of 
network access and service interoperability for the purposes of securing 
efficiency and sustainable competition, efficient investment and innovation and 
the maximum benefit for the customers of communications network and services 
providers (sections 4(7) and 4(8)). 

                                                 
89 Directive 2002/21/EC. 
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3.81 In the WLA statement we found BT to have SMP in the wholesale local access 
market within the UK, but not including the Hull Area. We imposed a requirement on 
BT pursuant to Condition FAA9 to provide LLU on fair and reasonable terms to 
address this SMP. We considered that this supports investment in CGA networks, 
and provides CPs with network access at a level that enables them to compete 
effectively with BT and provide their own products and services at the retail level. By 
ensuring access is provided on fair and reasonable terms and conditions, this 
prevents BT using access terms to impede CP’s deploying competing services. In our 
view, by creating a regulatory framework in which such competing services can 
develop is consistent with our duties, including our principal duty and our duties 
under sections 3(2)(b), 4(3), 4(7) and 4(8) of the 2003 Act.  

3.82 The level of service provided at the wholesale level has a direct impact on 
competition at the retail level. The purpose of an effective SLA/SLG regime is to 
provide BT with appropriate incentives to provision services to third party CPs at the 
wholesale level and is therefore important for securing competition at the retail level. 
Compensation payments associated with any failure to meet performance 
requirements are likely to influence directly the downstream contractual terms offered 
to retail customers.90 Given that our provisional view is concerned with ensuring that 
the terms of any such SLA/SLG regime are fair and reasonable such that there is 
effective competition at the retail level, we therefore consider that our Provisional 
Conclusions are consistent with our statutory duties and Community obligations 

3.83 In setting out our provisional assessment, we have kept in mind our duty under 
subsection 3(3)(a) of the 2003 Act to ensure that our regulatory activities are, among 
other things, transparent, accountable, proportionate and targeted only at cases 
where action is needed. In particular, this document sets out the Parties’ arguments 
and the reasoning that underpins our provisional assessment, and the Parties will 
have an opportunity to comment on this in advance of our final determination of the 
Dispute. We consider that our proposed remedy is proportionate to the detriment that 
would be caused by a failure to offer MPF New Provide on fair and reasonable terms 
and conditions. We have also considered the other work being carried out by Ofcom 
on issues related to the subject matter of this Dispute.  

                                                 
90 See paragraph 2.5 of the SLG statement: 
http://stakeholders.ofcom.org.uk/binaries/consultations/slg/statement/statement.pdf.  

http://stakeholders.ofcom.org.uk/binaries/consultations/slg/statement/statement.pdf
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Annex 1 

1 Responding to the provisional conclusions 
How to respond 

A1.1 Ofcom invites written views and comments on the issues raised in this document, to 
be made by 5pm on 11 April 2013. 

A1.2 We would be grateful if you could assist us by completing a response cover sheet 
(see Annex 2), to indicate whether or not there are confidentiality issues.  

A1.3 For larger consultation responses - particularly those with supporting charts, tables 
or other data - please email Lawrence.knight@ofcom.org.uk attaching your 
response in Microsoft Word format, together with a response coversheet. 

A1.4 Responses may alternatively be posted or faxed to the address below: 
 
Lawrence Knight 
4th Floor 
Competition Group 
Riverside House 
2A Southwark Bridge Road 
London SE1 9HA 
 
Fax: 020 7783 4109 

A1.5 Note that we do not need a hard copy in addition to an electronic version.  

A1.6 It would be helpful if you can explain why you hold your views and how Ofcom’s 
proposals would impact on you. 

Further information 

A1.7 If you want to discuss the issues raised in this document, or need advice on the 
appropriate form of response, please contact Lawrence Knight on 020 7981 3411. 

Confidentiality 

A1.8 In line with our Dispute Resolution Guidelines91, as part of publishing a final 
determination, Ofcom may publish non-confidential versions of responses. If you 
think your response should be kept confidential, can you please specify what part or 
whether all of your response should be kept confidential, and specify why. Please 
also place such parts in a separate annex.  

A1.9 If someone asks us to keep part or all of a response confidential, we will treat this 
request seriously and will try to respect this. For the avoidance of doubt, Ofcom 
does not regard submissions on legal or regulatory policy to be confidential and any 
such submissions will normally be disclosed publicly. Further, Ofcom will sometimes 

                                                 
91 Dispute Resolution Guidelines -  Ofcom’s guidelines for the handling of regulatory disputes  

 (June 2011). See: http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-
guidelines/statement/guidelines.pdf.  

mailto:lawrence.knight@ofcom.org.uk
http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-guidelines/statement/guidelines.pdf
http://stakeholders.ofcom.org.uk/binaries/consultations/dispute-resolution-guidelines/statement/guidelines.pdf
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be required to publish/disclose information marked as confidential in order to meet 
legal obligations. 

A1.10 Please also note that copyright and all other intellectual property in responses will 
be assumed to be licensed to Ofcom to use. Ofcom’s approach on intellectual 
property rights is explained further on its website at 
http://www.ofcom.org.uk/about/accoun/disclaimer/. 

Next steps 

A1.11 Ofcom intends to publish a determination by 9 May 2013. 

A1.12 Please note that you can register to receive free mail updates alerting you to the 
publications of relevant Ofcom documents. For more details please see: 
http://www.ofcom.org.uk/static/subscribe/select_list.htm.  

 

http://www.ofcom.org.uk/about/accoun/disclaimer/
http://www.ofcom.org.uk/static/subscribe/select_list.htm
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Annex 2 

2 Response cover sheet 
A2.1 In the interests of transparency and good regulatory practice, we will publish all 

responses in full on our website, www.ofcom.org.uk. 

A2.2 We have produced a coversheet for responses (see below) and would be very 
grateful if you could send one with your response (this is incorporated into the online 
web form if you respond in this way). This will speed up our processing of responses, 
and help to maintain confidentiality where appropriate. 

A2.3 Publishing responses before the period for comment closes can help those 
individuals and organisations with limited resources or familiarity with the issues to 
respond in a more informed way. Therefore Ofcom would encourage respondents to 
complete their coversheet in a way that allows Ofcom to publish their responses 
upon receipt, rather than waiting until the period for comment has ended. 

A2.4 We strongly prefer to receive responses via the online web form which incorporates 
the coversheet. If you are responding via email, post or fax you can download an 
electronic copy of this coversheet in Word or RTF format from the ‘Consultations’ 
section of our website at www.ofcom.org.uk/consult/. 

A2.5 Please put any parts of your response you consider should be kept confidential in a 
separate annex to your response and include your reasons why this part of your 
response should not be published. This can include information such as your 
personal background and experience. If you want your name, address, other contact 
details, or job title to remain confidential, please provide them in your cover sheet 
only, so that we don’t have to edit your response. 

 
 
 

http://www.ofcom.org.uk/
http://www.ofcom.org.uk/consult/
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BASIC DETAILS  

Title of provisional determination:         

To (Ofcom contact):     

Name of respondent:    

Representing (self or organisation/s):   

Address (if not received by email): 

 
CONFIDENTIALITY  

Please tick below what part of your response you consider is confidential, giving your 
reasons why   

Nothing                                               Name/contact details/job title              
 

Whole response                                 Organisation 
 

Part of the response                           If there is no separate annex, which parts? 

If you want part of your response, your name or your organisation not to be published, can 
Ofcom still publish a reference to the contents of your response (including, for any 
confidential parts, a general summary that does not disclose the specific information or 
enable you to be identified)? 

 
DECLARATION 

I confirm that the correspondence supplied with this cover sheet is a formal response that 
Ofcom can publish. However, in supplying this response, I understand that Ofcom may need 
to publish all responses, including those which are marked as confidential, in order to meet 
legal obligations. If I have sent my response by email, Ofcom can disregard any standard e-
mail text about not disclosing email contents and attachments. 

Ofcom seeks to publish responses on receipt. If your response is 
non-confidential (in whole or in part), and you would prefer us to 
publish your response only once the period for comment has ended, please tick here. 

 
Name      Signed (if hard copy)  
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