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About this document  
 

This document sets out Ofcom’s conclusions for resolving a regulatory dispute between 
Cloud9 Communications Limited and Cloud9 Mobile Communications Limited (together 
Cloud9) and Telefónica UK Limited (Telefónica) concerning additional charges for the 
delivery of roaming calls.  

Calls made from a mobile phone when abroad are known as ‘roaming calls’ because the 
caller ‘roams’ onto networks other than their home network. EU regulation sets up a new 
system for mobile customers who are travelling abroad within the European Economic Area 
which enables them to buy roaming services separately, from a provider that is different to 
their usual home provider (an Alternative Roaming Provider). The aim of the EU regulation is 
to reduce prices that consumers pay for roaming calls, by introducing competition at the 
retail level and capping wholesale charges.  

Cloud9 is seeking to become an Alternative Roaming Provider for Telefónica’s mobile 
customers. This dispute concerns whether certain additional charges that Telefónica is 
proposing to levy on Cloud9 are subject to the regulatory cap. In determining this dispute, 
Ofcom concludes that the additional charges Telefónica seeks to levy on Cloud9 are subject 
to the regulatory cap.  
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Glossary of terms  
 
2003 Act: The Communications Act 2003. 
 
Additional Charge: The charge Telefónica proposes to levy on Cloud9 to cover the cost of 
onward call delivery. 
 
ARP: Alternative Roaming Provider. 
 
BEREC: Body of European Regulators for Electronic Communications, established by 
Regulation (EC) No 1211/2009 of the European Parliament and of the Council of 25 
November 2009.1 
 
BEREC Guidelines:  
BEREC Guidelines (BoR (13) 15) of March 2013 on Roaming Regulation (EC) No 531/2012 
(excluding Articles 3, 4 and 5 on wholesale access and separate sale of services)2; 
BEREC Guidelines (BoR (12) 107) of 27 September 2012 on the application of Article 3 of 
the EU Roaming Regulation – Wholesale Roaming Access3; and  
BEREC Guidelines (BoR (13) 82) of 5 July 2013 on Articles 4 and 5 of the EU Roaming 
Regulation on Separate Sale of Roaming Services.4 
 
CAMEL: Customised Applications for Mobile network Enhanced Logic. A network feature 
which allows a network operator to provide its subscribers with operator-specific services 
when roaming outside the Home Network. CAMEL phase 1 (referred to also as CAMEL 1) is 
the first standardised implementation of CAMEL. 
 
Cloud9: Cloud9 Communications Limited and Cloud9 Mobile Communications Limited. 
 
Commission Implementing Regulation: Commission Implementing Regulation (EU) No 
1203/2012 of 14 December 2012 on the separate sale of regulated retail roaming services 
within the Union.5 
 
Common Regulatory Framework: The Common Regulatory Framework for electronic 
communications networks and services established by the Framework Directive and the 
Specific Directives (as defined in the Framework Directive).  
 
CP: Communications Provider. 
 
[] 
 

                                                
1
 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R1211&from=EN  

2
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidel

ines/1188-berec-guidelines-on-roaming-regulation-ec-no-5312012-third-roaming-regulation-excluding-
articles-3-4-and-5-on-wholesale-access-and-separate-sale-of-services  
3
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidel

ines/1015-berec-guidelines-on-the-application-of-article-3-of-the-roaming-regulation-wholesale-
roaming-access  
4
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidel

ines/1326-berec-guidelines-on-roaming-regulation-ec-n-5312012-third-roaming-regulation-articles-4-
and-5-on-separate-sale-of-roaming-services  
5
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:347:0001:0007:EN:PDF  

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R1211&from=EN
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1188-berec-guidelines-on-roaming-regulation-ec-no-5312012-third-roaming-regulation-excluding-articles-3-4-and-5-on-wholesale-access-and-separate-sale-of-
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1188-berec-guidelines-on-roaming-regulation-ec-no-5312012-third-roaming-regulation-excluding-articles-3-4-and-5-on-wholesale-access-and-separate-sale-of-
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1188-berec-guidelines-on-roaming-regulation-ec-no-5312012-third-roaming-regulation-excluding-articles-3-4-and-5-on-wholesale-access-and-separate-sale-of-
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1015-berec-guidelines-on-the-application-of-article-3-of-the-roaming-regulation-wholesale-roaming-access
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1015-berec-guidelines-on-the-application-of-article-3-of-the-roaming-regulation-wholesale-roaming-access
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1015-berec-guidelines-on-the-application-of-article-3-of-the-roaming-regulation-wholesale-roaming-access
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1326-berec-guidelines-on-roaming-regulation-ec-n-5312012-third-roaming-regulation-articles-4-and-5-on-separate-sale-of-roaming-services
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1326-berec-guidelines-on-roaming-regulation-ec-n-5312012-third-roaming-regulation-articles-4-and-5-on-separate-sale-of-roaming-services
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/1326-berec-guidelines-on-roaming-regulation-ec-n-5312012-third-roaming-regulation-articles-4-and-5-on-separate-sale-of-roaming-services
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:347:0001:0007:EN:PDF
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Dispute: The dispute brought by Cloud9 regarding Telefónica’s proposal to levy the 
Additional Charge.  
 
DSP: Domestic Service Provider – the CP that provides domestic retail communications 
services to end-users in an ARP scenario; often also the MNO with which the ARP contracts 
for access to facilities and services for the separate sale of regulated retail roaming services. 
 
EEA: European Economic Area. 
 
EPM: Enquiry Phase Meeting. 
 
EU Roaming Regulation: Regulation (EU) No 531/2012 of the European Parliament and of 
the Council of 13 June 2012 on roaming on public mobile communications networks within 
the Union.6  
 
Final Determination: This document.  
 
Framework Directive: Directive 2002/21/EC of the European Parliament and of the Council 
of 7 March 2002 on a common regulatory framework for electronic communications networks 
and services, as amended. 
 
FTR: Fixed Termination Rates. 
 
Home Network: The network on which end-users receive their domestic retail 
communications services. 
 
IOT: Inter-Operator Tariff, a wholesale charge payable in connection with roaming calls, as 
described in further detail in paragraph 4.11 below. 
 
IMSI: International Mobile Subscriber Identity. A 15-digit long number stored uniquely 
identifying a mobile subscriber along with its home network and country.  
 
MNO: Mobile Network Operator. 
 
MTR: Mobile Termination Rates. 
 
MVNO: Mobile Virtual Network Operator. 
 
NRA: National Regulatory Authority. 
 
ppm: pence per minute. 
 
Parties: Telefónica and Cloud9. 
 
PMSRN: Pseudo Mobile Station Roaming Number. 
 
Provisional Conclusions: Ofcom’s provisional conclusions in relation to the Dispute, dated 
7 August 2014. 
 
Single-IMSI: A technical modality to implement the separate sale of roaming services as a 
bundle that involves the sharing of one IMSI between the DSP and the ARP. Single-IMSI is 
the standard technical modality for implementing the separate sale of regulated retail 

                                                
6
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:172:0010:0035:EN:PDF  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:172:0010:0035:EN:PDF
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roaming services, under the EU Roaming Regulation and the Commission Implementing 
Regulation. This means that the separate roaming services are technically still provided by 
the DSP, which serves as the host MNO to the ARP.  
 
SMP: Significant Market Power. 
 
Telefónica: Telefónica UK Limited. 
 
Terminating Network: The network on which a customer’s call terminates, including a call 
made by a roaming customer. This may be a network in the end-user’s home country (e.g. a 
call home from a UK customer roaming in France) or a network in a third country (e.g. a call 
to Germany from a UK customer roaming in France) and does not have to be a mobile 
network. 
 
TFEU: Treaty on the Functioning of the European Union. 
 
Three: Hutchison 3G UK Limited. 
 
UK Regulations: The Mobile Roaming (European Communities) Regulations 2007 (SI 
2007/1933), as amended. 
 
Visited Network: The network on which a roaming customer’s call originates.  This will be a 
mobile network in the country that the roaming customer is visiting (e.g. for a UK customer in 
France calling home, or calling Germany, the Visited Network will be a French mobile 
network).  
 
Vodafone: Vodafone Limited. 
 
WRRC: Wholesale regulated roaming charge. This is a cap on average wholesale roaming 
charges, across a 12-month period, set out in the EU Roaming Regulation.  
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Section 1 

1 Summary  
1.1 This statement and determination (the ‘Final Determination’) sets out our resolution 

of the dispute.   

1.2 This dispute (the ‘Dispute’), brought by Cloud9 Communications Limited and Cloud9 
Mobile Communications Limited (together, ‘Cloud9’) regarding Telefónica UK Limited 
(‘Telefónica’) (collectively the ‘Parties’), concerns whether it is permissible under 
Regulation (EU) No 531/2012 on roaming on public mobile communications networks 
within the Union (the ‘EU Roaming Regulation’) for Telefónica to levy a charge on 
Cloud9 to cover the cost of onward call delivery (the ‘Additional Charge’) in addition 
to an amount equal to the wholesale regulated roaming charge cap laid down in 
Article 7 of the EU Roaming Regulation (‘WRRC’).  

1.3 Cloud9 has requested that Telefónica grant it access as an Alternative Roaming 
Provider (‘ARP’) under Article 5 of the EU Roaming Regulation. As an ARP, Cloud9 
would compete with Telefónica at the retail level to supply international roaming 
services to Telefónica’s customers within the EEA. Telefónica would remain 
responsible for routing the call at the wholesale level and delivering it to the call 
recipient’s network. It is Telefónica’s proposed wholesale charges for delivering the 
call which form the subject of the Dispute.  

1.4 Cloud9 contends that it is not permissible under the EU Roaming Regulation for 
Telefónica to charge an ARP, to which it has granted ARP access, more than the 
WRRC prescribed by Article 7 of the EU Roaming Regulation. Cloud9 alleges that 
the way in which Telefónica routes its calls gives rise to a ‘double charge’ as there 
are two ‘legs’ to Telefónica’s routing of roaming calls and that Telefónica’s proposed 
Additional Charge for onward call delivery from Telefónica’s (UK) network - the 
second ‘leg’ of the call (which Telefónica proposes to charge in addition to an amount 
equal to the WRRC) - contravenes the EU Roaming Regulation.  

1.5 Telefónica, on the other hand, considers that the charges it has proposed to Cloud9 
are permissible under the EU Roaming Regulation. It considers that the Additional 
Charge is not a wholesale charge for a regulated roaming call originating on a 
network in the country that the roaming customer is visiting (the ‘Visited Network’) 
and therefore is not subject to the cap set out in Article 7 of the EU Roaming 
Regulation. Telefónica contends that fair and reasonable charging for onward call 
delivery from its UK network is permitted under the EU Roaming Regulation.  

Ofcom’s conclusions on the matters in dispute  

1.6 In order to determine whether it is permissible for Telefónica to charge Cloud9 an 
Additional Charge, Ofcom has considered two questions.  

Question 1: What charges are Telefónica proposing to levy on Cloud9 and 
which costs are these intended to cover?  

Question 2: Are Telefónica’s proposals permissible under the EU Roaming 
Regulation?  
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Provisional Conclusions  

1.7 On 7 August 2014, Ofcom issued its Provisional Conclusions on the Dispute. We 
provisionally concluded that the average wholesale charge levied by Telefónica to 
Cloud9 for the provision of outgoing regulated roaming calls, including any Additional 
Charge to cover the costs of delivering the second ‘leg’ of the call, should not exceed 
the cap under Article 7, applied retrospectively, calculated over a 12-month period.  

1.8 We said that we did not consider that the fact that the Additional Charge relates to 
the second ‘leg’ of the call means that the wholesale cap in Article 7 does not apply. 
We set out that, for the purposes of the EU Roaming Regulation, a regulated roaming 
call constitutes the entirety of the call end-to-end, from the point where it is initiated 
on the Visited Network to the point where it is delivered to the recipient on the 
network on which the roaming customer’s call terminates (the ‘Terminating 
Network’).  

Final Determination 

1.9 We received two responses to our Provisional Conclusions. In coming to our final 
conclusions on the matters in the Dispute, we have carefully considered those 
responses. Having taken account of the responses received, we have decided that 
our overall conclusions should remain unchanged from the Provisional Conclusions.  

1.10 Under Question 1, we set out what charges Telefónica is proposing to levy on Cloud9 
for outgoing roaming calls and which costs these are intended to cover. Telefónica’s 
proposed charges reflect the way in which Telefónica routes roaming calls, which, if 
the call terminates on any network other than Telefónica’s UK network, includes two 
‘legs’: the first call ‘leg’ from the Visited Network to Telefónica’s UK network; and the 
second from Telefónica’s UK network to the Terminating Network.  

1.11 Telefónica proposes to charge Cloud9 a wholesale charge at the level of the WRRC 
for the first ‘leg’ of the roaming call. The Additional Charge for onward call delivery 
relates to the second ‘leg’ of the call where the call is forwarded on from Telefónica’s 
UK network to the Terminating Network. This charge is intended to cover (i) the 
relevant fixed or mobile termination rate payable by Telefónica to the Terminating 
Network, (ii) the costs of forwarding the second ‘leg’ of the call to the Terminating 
Network, and (iii) a transit charge for that second ‘leg’ (if applicable). The level of the 
Additional Charge is calculated by subtracting termination revenues Telefónica 
receives in relation to the first ‘leg’ of the call from the termination, forwarding and 
transit charges that Telefónica pays for the second ‘leg’ of the call.  

1.12 Under Question 2 we set out key provisions of the EU Roaming Regulation as well as 
extracts from the guidelines adopted by the Body of European Regulators for 
Electronic Communications (‘BEREC’ and ‘BEREC Guidelines’) concerning the EU 
Roaming Regulation, and consider how these provisions apply to the charges 
Telefónica proposes to levy. We also consider whether there are any wider, over-
arching considerations that we should take into account ahead of reaching our final 
conclusions.  

1.13 Having assessed such considerations, and addressed comments made in the 
responses to our Provisional Conclusions, we reach our final conclusions. We 
conclude that the average wholesale charge levied by Telefónica to Cloud9 for the 
provision of outgoing regulated roaming calls, including any Additional Charge to 
cover the costs of delivering the second ‘leg’ of the call, should not exceed the cap 
under Article 7, applied retrospectively, calculated over a 12-month period.  
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1.14 Accordingly, at Annex 1 we set out a determination which gives effect to our final 
conclusions.  

Structure of the remainder of this document 

1.15 The remainder of this document is set out as follows:  

 We set out an introduction to roaming calls and the EU Roaming Regulation in 
Section 2.  

 The background to this Dispute is set out in Section 3.  

 Our analysis and our conclusions are set out in Section 4.  

 Our determination to give effect to our conclusions is set out in Annex 1.  



Final Determination: Dispute between Cloud9 and Telefónica concerning additional charges for 
delivery of roaming calls  

4 

Section 2 

2 Roaming calls and the EU Roaming 
Regulation 

Roaming calls  

2.1 International roaming is a service that enables a mobile subscriber to automatically 
and seamlessly make and receive voice calls when travelling abroad without losing 
service.1 This Dispute concerns the wholesale charges for outgoing international 
roaming voice calls within the EEA.  

2.2 Roaming in this context involves the making of a call while travelling outside the 
customer’s home country. The parties typically involved in roaming calls include the 
roaming customer, the roaming customer’s home network operator (the ‘Home 
Network’), the Visited Network, the Terminating Network2 and the party that receives 
the call from the roamer (the call recipient). The main processes involved in roaming 
calls are call origination on the Visited Network, signalling and routing between the 
Visited, Home and Terminating Networks and call termination on the Terminating 
Network.  

Routing of roaming calls 

2.3 We understand there are different ways in which operators route and signal such 
calls. We set out below a high level and simplified illustration of how such roaming 
calls are routed including how Telefónica routes such calls, before looking at 
wholesale charges for roaming.  

2.4 In our example we assume that a customer of Telefónica (UK) is roaming in France 
and makes a call to a customer of a German network. Accordingly, Telefónica is the 
Home Network and, as the call is originated in France, a French operator’s network is 
the Visited Network.3 The operator terminating the call in Germany is the Terminating 
Network. 

2.5 The type of routing Telefónica employs for such roaming calls is often referred to as 
home-routing and involves two ‘legs’ to each call. The green arrows in Figure 2.1 
below provide a high level illustration of home-routing, and show the call being routed 
from the Visited Network to the Home Network in the UK (the home-routing first ‘leg’) 
before being passed to the Terminating Network in Germany (home-routing second 
‘leg’).  

2.6 We understand there are other ways in which operators may route such calls which 
would mean calls would not be routed through the Home Network. This is commonly 
referred to as direct-routing. In Figure 2.1, a high level illustration of direct-routing is 
shown by the red arrow. In this case, the call is routed directly from the Visited 
Network to the Terminating Network.  

                                                
1
 Roaming services can also include SMS and data. The charges for these services do not form part 

of this Dispute so we do not discuss them here.  
2
 In this simplified example, we do not include transit carriers.  

3
 We refer to Visited Network Operator as Visited Network throughout.  
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Figure 2.1: Illustration of direct- and home-routing of roaming calls  

 

Source: Ofcom 

Wholesale charges for roaming calls 

2.7 In terms of the wholesale charges associated with such roaming calls, we understand 
that in a direct-routing scenario the Home Network pays the Visited Network an Inter-
Operator Tariff (‘IOT’) and the Visited Network pays the Terminating Network a 
termination charge. The level of the IOT is negotiated and tends to vary between 
operators although it includes any origination fees levied by the Visited Network and 
any termination charges payable by the Visited Network to the Terminating Network.4 
This wholesale money flow is illustrated in the left hand panel of Figure 2.2 below. 

2.8 We understand that different costs may be incurred, and charges levied, where calls 
are home-routed (rather than directly-routed). In this case, the Home Network pays 
an IOT to the Visited Network but the Visited Network then pays a termination charge 
to the Home Network, and it is the Home Network that pays a termination charge to 
the Terminating Network. In this home-routed scenario, we understand that the IOT 
would normally not include an element to cover the cost of terminating on the 
Terminating Network, as this termination charge would be paid directly by the Home 
Network. This wholesale money flow is set out in the right hand panel of Figure 2.2 
below. 

 

                                                
4
 As mentioned in Footnote 2 we do not consider transit carriers in this simplified example, so transit 

charges are not applicable.  



Final Determination: Dispute between Cloud9 and Telefónica concerning additional charges for 
delivery of roaming calls  

6 

Figure 2.2 Ofcom understanding of international roaming wholesale money flows* 

 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
Source: Ofcom internal work informed by responses to our information requests. 
*Note: The size of the arrows on this illustration is not intended to indicate the magnitude of the charges. 

 

EU Roaming Regulation and related regulatory materials  

2.9 In this sub-section we provide an overview of the EU Roaming Regulation, with a 
particular focus on the wholesale charge caps and ARP regime that it introduced, 
together with the European Commission implementing regulation introduced to 
implement the separate sale of regulated roaming services, the UK regulations 
introduced to ensure the effectiveness of the EU Roaming Regulation in UK law and 
the BEREC Guidelines.  

2.10 The EU Roaming Regulation regulates the maximum wholesale and retail charges 
that may be levied for certain calls, text messages and data when roaming in the 
EEA. Roaming in the EEA was first made subject to regulation in 2007.  

2.11 The EU Roaming Regulation was implemented with the goal of reducing the 
difference between retail prices for national mobile services and intra-EEA roaming 
services and, therefore, sought to establish a common approach to ensure that users 
(when travelling in the EEA) do not pay excessive prices for roaming services.  

2.12 The EU Roaming Regulation has been revised periodically, most recently in 2012.5 
The 2012 regulation builds on earlier versions, by:  

i) making it easier for alternative operators, such as Mobile Virtual Network 
Operators (‘MVNOs’), to enter roaming markets by requiring network operators 
in other member states to give them access to their networks at regulated 
wholesale prices; and  

                                                
5
 The current version is dated 13 June 2012, took effect on 1 July 2012 and is available from 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:172:0010:0035:EN:PDF. This 
replaced the first EU Roaming Regulation (Reg. (EC) No 717/2007), which was in force from 30 June 
2007 and was substantially amended in June 2009 (by Reg. (EC) No 544/2009).  
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ii) putting in place a framework that allows for the separate sale of regulated 
retail roaming services to customers by a communications provider (‘CP’) 
other than their Domestic Service Provider (‘DSP’)6, namely an ARP.   

2.13 The ARP regime was introduced in order to facilitate the availability of roaming as a 
stand-alone service. The policy intent is to raise consumer awareness of roaming 
retail prices, allowing consumers to use competition from ARPs to drive down retail 
roaming tariffs charged to users by DSPs when they roam abroad within the EEA.  

2.14 The ARP (Cloud9 in this Dispute) aims to sell regulated retail roaming services to the 
customers of DSPs (Telefónica in this Dispute). Non-roaming services would 
continue to be provided by the DSP (Telefónica in this scenario). We understand that 
in this case, the standard implementation of the single International Mobile 
Subscriber Identity (‘single-IMSI’) technical modality7, means that the ARP is not 
involved in the routing of the roaming call or the choice of the Visited Network. 
Instead, the DSP makes these decisions. The ARP bills the roaming customer and 
maintains real-time accounting and billing information. This is achieved over 
standardised real-time interfaces between the billing and service provisioning 
platforms of the DSP and the ARP. These real-time interfaces are illustrated, at a 
high level, by an orange arrow in Figure 2.1 above.   

2.15 An ARP will require access to certain facilities and support services in order to offer 
ARP services. DSPs are required to provide these services free of charge under 
Article 5 of the EU Roaming Regulation. However, where a CP decides to offer ARP 
services, the single-IMSI technical modality requires it to purchase roaming services 
from the DSP at the wholesale level (in addition to the services covered by Article 5) 
in order to resell them at the retail level. In this case, the ARP will also require 
wholesale roaming access from the DSP under Article 3 of the EU Roaming 
Regulation in addition to ARP access under Article 5. This is discussed in further 
detail from paragraph 3.25 below.   

2.16 The wholesale and retail pricing caps set out in Articles 7 to 10 and 12 and 13 of the 
EU Roaming Regulation apply to roaming generally – whether retail customers get 
their roaming services directly from a Mobile Network Operator (‘MNO’) or purchase 
roaming services from resellers, MVNOs or ARPs. It is Telefónica’s proposals 
regarding the wholesale charges payable by Cloud9 for the provision of outgoing 
regulated roaming calls (and, in particular, whether Telefónica can levy an Additional 
Charge in addition to a charge equal to the WRRC) which form the subject of this 
Dispute.   

Summary of various Articles of the EU Roaming Regulation 

Article 3 

2.17 Article 3 of the EU Roaming Regulation requires roaming providers to meet all 
reasonable requests for wholesale roaming access and provides that MNOs may 
only refuse such requests on the basis of objective criteria, such as technical 

                                                
6
 The DSP is the CP that provides domestic retail communications services to the end-user in 

question.  
7
 The single-IMSI technical modality is one of the two technical modalities described in the 

Commission Implementing Regulation, referred to at paragraph 2.27 below, and is the one used in the 
case of full ARP access (the other technical modality relating to local data roaming services (only) on 
a visited network).   
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feasibility and the need to maintain network integrity. Wholesale roaming access is 
defined in the Regulation so as to cover two distinct scenarios, referred to as ‘direct 
wholesale roaming access’ and ‘wholesale roaming resale access’.8 Direct wholesale 
roaming access is the mechanism for an access-seeker with customers of its own 
(such as an MNO or MVNO) to gain access to the Visited Network to provide 
roaming services to its own customers. Wholesale roaming resale access enables an 
access-seeker to purchase the wholesale roaming services from the Home Network 
MNO in order to resell them at the retail level. In the case of a reseller they would 
resell domestic and roaming services together as a bundle. In the case of an ARP, 
they would sell retail roaming services only as a separate product to roaming 
customers.  

2.18 Wholesale roaming access under Article 3 of the EU Roaming Regulation must 
include access to all network elements, and associated facilities, relevant services, 
software and information systems needed to provide regulated roaming services to 
customers. In the case of wholesale roaming resale access, MNOs may charge fair 
and reasonable prices for components not covered by the wholesale roaming access 
obligation.  

Articles 4 and 5  

2.19 These Articles set out those provisions which relate directly to the separate sale of 
regulated retail roaming services and, therefore, the ARP regime. Article 4 requires 
DSPs to enable their customers to access regulated roaming services provided by 
any ARP and to inform their roaming customers about the possibility to opt for such 
services. In order to implement the separate sale of regulated retail roaming services, 
ARP access seekers (such as Cloud9) will require access to additional facilities and 
related support services pursuant to Article 5 of the EU Roaming Regulation.  

2.20 Article 5 requires DSPs to meet all reasonable requests for access to facilities and 
related support services that are necessary for the separate sale of regulated retail 
roaming services. It also stipulates that access to those facilities and support 
services that are necessary for the separate sale of regulated roaming services, 
including user authentication services, shall be free of charge and shall not entail any 
direct charges to customers.9 

2.21 ARP access seekers using the single-IMSI technical modality will be dependent on 
the DSP from whom they are seeking ARP access to deliver the call to the 
Terminating Network at the wholesale level. As such, they will require wholesale 
roaming access pursuant to Article 3 of the EU Roaming Regulation alongside ARP 

                                                
8
 Article 2(2)(o) provides that ‘Wholesale roaming access’ means ‘direct wholesale roaming access’ or 

‘wholesale roaming resale access’. These terms are defined in subparagraphs (p) and (q) of Article 
2(2). Direct wholesale roaming access means “the making available of facilities and/or services by a 
mobile network operator to another undertaking, under defined conditions, for the purpose of that 
other undertaking providing regulated roaming services to roaming customers”. Wholesale roaming 
resale access means “the provision of roaming services on a wholesale basis by a mobile network 
operator different from the visited network operator to another undertaking for the purpose of that 
other undertaking providing regulated roaming services to roaming customers”. The key distinction 
between these two types of wholesale roaming access is, therefore, that in the case of direct 
wholesale roaming access, access is provided by the Visited Network, whereas in the case of 
wholesale roaming resale access, access is provided by a network other than the Visited Network for 
the purposes of providing roaming resale services. Both of these scenarios fall within the scope of 
Article 3. 
9
 See Article 5(1) of the EU Roaming Regulation. 
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access under Article 5 (as is recognised in Recital 39 of the EU Roaming 
Regulation10).  

2.22 The EU Roaming Regulation sets out that the ARP market should be operational 
from 1 July 2014.  

Article 7  

2.23 Article 7 of the EU Roaming Regulation sets out the wholesale charge cap that 
applies for the making of regulated roaming calls – the WRRC. The WRRC acts as a 
cap on wholesale roaming rates generally such that, in a usual roaming scenario 
(outside of the ARP regime), the maximum amount that the Visited Network may levy 
on the customer’s roaming provider (i.e. the Home Network) for the provision of 
regulated roaming calls originating on that Visited Network is subject to the WRRC. 
This is stated to be inclusive “inter alia, of origination, transit and termination costs”. 
Wholesale roaming access granted pursuant to Article 3 (including where such 
access is granted to ARPs alongside ARP access pursuant to Article 5) is subject to 
the rules on regulated wholesale roaming charges laid down in Article 7 (see Article 
3(4)). As such, where an ARP requires wholesale roaming access under Article 3 of 
the Roaming Regulation, the WRRC also acts as a cap on the wholesale charges 
applicable.  

2.24 The maximum average WRRC applies between any pair of operators, calculated 
over a 12-month period. From 1 July 2014 the maximum charge was set at EUR 0.05 
per minute. 

Articles 16 and 17 

2.25 Article 16 provides that National Regulatory Authorities (‘NRAs’) shall monitor and 
supervise compliance with the EU Roaming Regulation within their territory. Ofcom is 
the relevant NRA for the UK.11   

2.26 Article 17 provides that, in the event of a dispute in connection with the obligations 
laid down in the EU Roaming Regulation between undertakings providing electronic 
communications networks or services, the dispute resolution procedures laid down in 
Articles 20 and 21 of the Framework Directive (2002/21/EC) of 7 March 2002 (the 
‘Framework Directive’) shall apply.  

Implementing Regulations  

2.27 Article 5(2) of the EU Roaming Regulation requires the European Commission to 
adopt detailed rules on the separate sale of regulated roaming services within the 
EEA. This was done by means of EU Regulation No 1203/2012 of 14 December 
2012 (the ‘Commission Implementing Regulation’), which sets out the technical 
modalities applicable in the case of the separate sale of regulated retail roaming 
services provided as a bundle and for implementing access to local data roaming 
services on a Visited Network.  

                                                
10

 Recital 39 of the EU Roaming Regulation states: “It is considered that, for the separate sale of 
regulated retail roaming services to be fully effective, such sale needs to be combined with the 
wholesale access obligation for the provision of roaming services to facilitate market entry by new or 
existing players including cross-border roaming services providers. That solution would avoid 
distortions between Member States by ensuring a consistent regulatory approach thereby contributing 
to the development of the internal market.” 
11

 See Regulation 2 of the UK Regulations, as defined at paragraph 2.28 below. 
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2.28 As an EU regulation, the EU Roaming Regulation is directly applicable as part of the 
national laws of the EU member states, including the UK. However, in order to 
ensure their proper effectiveness in the UK, certain provisions of the EU Roaming 
Regulation were implemented into UK law through the Mobile Roaming (European 
Communities) Regulations 2007, as amended from time to time (the ‘UK 
Regulations’).  

2.29 Regulation 7 of the UK Regulations provides for the reference to Ofcom of disputes 
between different CPs relating to obligations laid down in the EU Roaming 
Regulation.12 Regulation 10 sets out the procedure to be followed for resolving such 
disputes and Regulation 12 sets out Ofcom’s powers for resolving disputes. Pursuant 
to Regulation 14, appeals against a decision by Ofcom under the EU Roaming 
Regulation or the UK Regulations may be made to the Competition Appeal Tribunal.  

BEREC Guidelines  

2.30 The EU Roaming Regulation provides for BEREC to issue guidelines on the EU 
Roaming Regulation. BEREC has issued three complementary sets of guidelines, 
one covering the wholesale roaming access arrangements set out in Article 3, a 
second set of guidelines on the separate sale of roaming services pursuant to 
Articles 4 and 5 and a third set of guidelines covering the remainder of the EU 
Roaming Regulation.13   

2.31 The BEREC Guidelines are designed to explain the EU Roaming Regulation and are 
complementary to its provisions. Although they are not an official legal interpretation 
of the EU Roaming Regulation, NRAs (including Ofcom) are required to take the 
utmost account of BEREC Guidelines in resolving any dispute.14 We discuss relevant 
extracts of the BEREC Guidelines in Section 4.   

 

                                                
12

 This reflects Article 17 of the EU Roaming Regulation, which provides for the resolution of disputes 
by NRAs (as discussed at paragraph 2.26 above). 
13

 Please refer to the glossary for links to the relevant BEREC guidelines.  
14

 In its response to our Provisional Conclusions, Vodafone noted that we did not explain in the 
Provisional Conclusions the basis of the claim that NRAs are required to take utmost account of 
BEREC guidelines and that we “should not over-construe a requirement to take the utmost account of 
guidelines or a recommendation”. In support of this point, it referred to the Vodafone Spain case 
(Case: T-109/06: Vodafone España SA and Vodafone Group plc v. Commission of the European 
Communities). Article 3(4) of Regulation (EC) No 1211/2009, which established BEREC, requires 
NRAs and the Commission to take the utmost account of any opinion, recommendation, guidelines, 
advice or regulatory best practice adopted by BEREC. We agree that taking utmost account of the 
BEREC Guidelines does not equate to such guidelines being legally binding. Indeed, we acknowledge 
at paragraph 2.31 that the Guidelines are not an official legal interpretation of the EU Roaming 
Regulation. In resolving this Dispute, we have had regard to the BEREC Guidelines where and to the 
extent that we consider it appropriate. 
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Section 3 

3 Background to the Dispute 

Issues in dispute  

Submissions from Cloud9 

3.1 Cloud9 submitted a complaint to Ofcom on 25 April 2014. Ofcom opened an Enquiry 
Phase on 12 May 2014. During the Enquiry Phase of the Dispute, various 
correspondence was exchanged between Cloud9 and Ofcom, and Cloud9 completed 
a pre-Enquiry Phase Meeting (‘EPM’) questionnaire. In addition, after the Dispute 
was opened, Cloud9 sent emails clarifying the issues in dispute on 20 and 24 June 
2014. Cloud9 also responded to an information request dated 20 June 2014. When 
we refer to Cloud9’s submissions in this section, we mean all of these submissions 
and correspondence from Cloud9.  

3.2 In this section we summarise Cloud9’s position on the proposed Additional Charge, 
its views regarding types of mobile originated calls, as well as the remedies sought.  

Proposed Additional Charge  

3.3 Cloud9 contended that it is not permissible under the EU Roaming Regulation for 
Telefónica to charge Cloud9, to which it has granted ARP access, more than the 
WRRC as set out in the EU Roaming Regulation.  

3.4 Cloud9 alleged that the way in which Telefónica routes its calls, using CAMEL 1,15 
gives rise to a “double charge” as there are two ‘legs’ to Telefónica’s routing of 
roaming calls. Cloud9 understands that where, for example, a Telefónica customer is 
roaming in France and makes a call to someone in Germany, this call will be routed 
from France to Telefónica’s platform in the UK in the first instance before being 
forwarded to the destination in Germany.16 Cloud9 understands that Telefónica 
proposes to impose an Additional Charge to cover the costs associated with the 
second ‘leg’ of the call.  

3.5 In terms of the level of the proposed Additional Charge, Cloud9 submitted that []  
this had not been quantified by Telefónica. Cloud9 understood the level of the 
Additional Charge could be as much as the WRRC.17   

3.6 Cloud9 considered that the Additional Charge contravenes the rules set out in the EU 
Roaming Regulation and, in particular, those set out in Articles 5 and 7. 

Calls originated by the roaming customer  

3.7 Cloud9 considered that there are two distinct types of mobile originated calls when 
roaming:18 

                                                
15

 Customised Applications for Mobile network Enhanced Logic (‘CAMEL’) is a network feature which 
allows a network operator to provide its subscribers with operator-specific services when roaming 
outside the Home Network. CAMEL phase 1 (referred to also as CAMEL 1) is the first standardised 
implementation of CAMEL (GSM TS 02.78).  
16

 Cloud9 response to Question 6 of the information request dated 20 June 2014. 
17

 Cloud9 response to Question 6 of the information request dated 20 June 2014. 
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i) “Calls made to numbers that are “regulated” numbers in the sense they are 
subject to MTR limits imposed by the NRAs; and 

ii) Calls to “unregulated” number ranges, commonly called premium rate 
numbers.”  

3.8 Cloud9 noted that for the calls to “regulated” numbers, it should only incur one 
WRRC, as set out in paragraphs 3.3-3.6. In relation to “unregulated” number ranges, 
[].19 

Remedies sought  

3.9 In terms of remedies sought, Cloud9 requested a Direction from Ofcom that 
Telefónica cannot charge any Additional Charge (beyond an amount equal to the 
WRRC)20 for the purposes of granting ARP access. Cloud9 also sought additional 
remedies [].21   

Submissions from Telefónica  

3.10 We provided a copy of Cloud9’s submission to Telefónica on 12 May 2014. 
Telefónica responded on 19 May 2014. Subsequent to this, during the Enquiry Phase 
of the Dispute, various correspondence was exchanged between Telefónica and 
Ofcom, and Telefónica completed a pre-EPM questionnaire. After the Dispute was 
opened Telefónica also responded to an information request dated 20 June 2014.22 
When we refer to Telefónica’s submissions in this section, we mean all of these 
submissions and correspondence from Telefónica.23  

3.11 In this section we summarise Telefónica’s position on the proposed Additional 
Charge, as well as the remedies sought.  

Proposed Additional Charge  

3.12 We set out Telefónica’s proposals to Cloud9 in detail in Section 4. In summary, 
Telefónica stated that it does not propose to impose a charge per se on Cloud9.24 
Rather, Telefónica seeks to recover the wholesale routing costs it incurs in delivering 
ARP provided calls.25 Were an Additional Charge not levied, Telefónica noted that it 
may be subsidising Cloud9 in this case (and, therefore, potentially distorting the 
roaming market with knock-on effects for consumers) whilst also incurring losses of 
its own.  

                                                                                                                                                  
18

 Clarification email from Cloud9 dated 20 June 2014.  
19

 We note that the EU Roaming Regulation does not make a distinction between calls to “regulated” 
and “unregulated” numbers. []. 
20

 Cloud9’s submission suggests that it would like a Direction to the effect that Telefónica cannot 
charge twice the wholesale regulated charge. However we note that Cloud9 is not clear what the level 
of the Additional Charge should be.  
21

 Cloud9 also sought remedies in relation to the other elements put forward in the complaint. These 
are not included here as they do not form part of the Dispute accepted for resolution.  
22

We include here responses to our clarification emails following the information request noted at 
paragraph 3.38.  
23

 We do not summarise the points Telefónica made in response to our Provisional Conclusions in this 
section. These are discussed in Section 4.   
24

 Telefónica’s submission 19 May 2014, paragraph 32.  
25

 Telefónica’s submission 19 May 2014, paragraph 32.  
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3.13 Without an Additional Charge, Telefónica has explained that it could significantly 
under-recover the costs of a roaming call if, for example, a roaming call were 
terminated on the [] network26 or in a member state where the termination rates – 
although regulated at the national level – are higher than its own. Telefónica noted 
that there are other UK and EEA number ranges which have termination charges 
significantly in excess of 0.845ppm (the current regulated MTR in the UK). Telefónica 
observed the UK already has very low termination rates compared with many other 
EU member states and, if Ofcom implements its proposals for MTRs between 1 April 
2015 to 31 March 2018, these may be the lowest in the EU.27 Telefónica noted that 
the proposed Additional Charge is designed to address this general risk.  

3.14 With regard to Telefónica’s comments on calls to []’s number ranges, [], as 
Telefónica’s “double charge” proposals relate to all calls.28 [].  

3.15 Telefónica considered that its proposed wholesale charges to Cloud9 are permissible 
under the EU Roaming Regulation. Telefónica considered that the Additional Charge 
relates to onward call delivery of calls originating on the Telefónica Home Network 
platform and, as such, is not a wholesale charge for provision of a roaming call 
originating on the Visited Network. It submitted, therefore, that the Additional Charge 
does not fall within the scope of Article 7 of the EU Roaming Regulation. Telefónica 
considered that fair and reasonable charging is permitted under the EU Roaming 
Regulation to recover this additional cost element.  

3.16 Telefónica also referred us to information regarding []. Telefónica did not, however, 
explain how or why it considered these [] related to the specific issues in dispute.  

Remedies 

3.17 In its initial submission on this Dispute, Telefónica considered it premature to 
comment on issues of this nature at that stage. It noted, however, that some of the 
proposed remedies requested by Cloud9 [].  

Dispute resolution  

Ofcom’s duty to handle disputes 

3.18 Ofcom has a legal power to resolve disputes between different CPs relating to 
obligations laid down in the EU Roaming Regulation (see Regulation 7(1) of the UK 
Regulations). 

3.19 Regulation 8(2) of the UK Regulations provides that, where a dispute is referred to 
Ofcom in accordance with Regulation 7, Ofcom must decide whether or not it is 
appropriate for it to handle the dispute. Regulation 8(3) provides that Ofcom must 
decide that it is appropriate for it to handle a dispute falling within Regulation 7 unless 
there are alternative means available for resolving the dispute which would be 
consistent with the requirements of section 4 of the Communications Act 2003 (the 
‘2003 Act’) and would be likely to result in a prompt and satisfactory resolution of the 
dispute. 

                                                
26

 Telefónica noted that termination charges are currently around []ppm to certain [] number 
ranges. 
27

 Telefónica’s response to Question 13(a) of the information request dated 20 June 2014.  
28

 Cloud9 response to Question 1 of the information request dated 20 June 2014.  
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Comments on proposed scope  

3.20 Before accepting the Dispute for resolution, we invited views from the Parties as part 
of the Enquiry Phase on what the proposed scope of the Dispute might be, in the 
event that we concluded that it was appropriate for us to handle it.   

3.21 In its initial submission, Cloud9 alleged a number of other issues which we did not 
accept for resolution. [] During the Enquiry Phase we discussed these matters with 
the Parties and it became apparent that further commercial negotiations on these 
issues were possible. On this basis, we considered the Parties were not in dispute on 
these issues.  

3.22 Cloud9 also raised concerns regarding []. We did not have sufficient evidence on 
this issue to enable us to decide whether to accept such issues for dispute resolution 
and the parties appear to have agreed that this should not form part of this Dispute in 
any event.  

3.23 Furthermore, []. Based on the information before us, it did not appear that the 
Parties were in dispute on such matters. Accordingly, we did not accept these issues 
for resolution.  

Accepting the Dispute for resolution 

3.24 During the Enquiry Phase, we proposed to treat Cloud9’s submission as the 
reference of a dispute under Regulation 7 of the UK Regulations. Regulations 7 to 12 
of the UK Regulations set out the process to be followed and the remedies that 
Ofcom can order in resolving a dispute between different communications providers 
relating to obligations laid down in the EU Roaming Regulation.29 Cloud9 agreed with 
this proposal.  

3.25 As noted at paragraph 3.6, Cloud9 submitted that the scope should refer to ARP 
access under Article 5 in conjunction with Article 7. We also note, however, that the 
Dispute concerns the wholesale charges Telefónica proposes to charge Cloud9 for 
the routing and delivery of roaming calls. Article 3 concerns regulated wholesale 
roaming access, the charges for which are, pursuant to Article 3(4), subject to the 
rules on regulated wholesale roaming charges laid down in Article 7. Article 5 
concerns access to facilities and support services necessary for the separate sale of 
regulated retail roaming services. The charges for access pursuant to Article 5 are 
not subject to the rules on wholesale roaming charges laid down in Article 7. Indeed, 
Article 5(1) requires that access to those services shall be provided free of charge 
and shall not entail any direct charges to customers. However, as noted in Recital 39 
to the EU Roaming Regulation, the separate sale of regulated retail roaming services 
needs to be combined with the wholesale access obligation in order to be fully 
effective. We therefore consider that the Dispute relates to Articles 3 and 7 of the EU 
Roaming Regulation as the issue in dispute concerns the charges for wholesale 
delivery of regulated roaming calls, to which Article 3 (rather than Article 5) applies.  

3.26 Having considered Cloud9’s submission and subsequent comments made by 
Telefónica, we were satisfied that the Dispute is a dispute between the Parties 
relating to compliance with the obligations laid down in the EU Roaming Regulation 

                                                
29

 We note that these provisions are distinct from, but closely modelled on, the standard dispute 
resolution procedures under sections 185 and following of the 2003 Act.   
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and that the Dispute meets the relevant statutory criteria such that it is appropriate for 
us to handle it according to Regulation 8 of the UK Regulations.  

The scope of the Dispute 

3.27 On 2 June 2014 we published details of the Dispute, including the scope, on the 
Competition and Consumer Enforcement Bulletin part of our website. The scope of 
the Dispute is: 

Whether it is permissible under Article 3 of the Regulation (EU) No 531/2012 on 
roaming on public mobile communications networks (the “EU Roaming Regulation”) 
for Telefónica UK Limited to charge Cloud9 an additional charge to cover the cost of 
onward call delivery in addition to the regulated wholesale roaming charges laid 
down in Articles 7, 9 and 12 of the EU Roaming Regulation.  
 

3.28 Article 3(4) refers to the rules on regulated wholesale roaming charges laid down in 
Articles 7, 9 and 12 of the EU Roaming Regulation, which concern regulated roaming 
calls, SMS messages and data, respectively. The Dispute concerns wholesale 
charges for regulated roaming calls, and so Article 7 is relevant. Neither of the 
Parties has raised Articles 9 (charges for regulated roaming SMS messages) or 12 
(charges for regulated data roaming services) as being in dispute. Accordingly we do 
not consider Articles 9 and 12 further.  

3.29 The Dispute concerns charges for outgoing international pre-paid roaming calls in the 
EEA. We note neither Party has raised issues regarding charges for any other types 
of roaming calls.   

Interested parties  

3.30 Two stakeholders, Vodafone Limited (‘Vodafone’), and Hutchison 3G UK Limited 
(‘Three’) expressed an interest in the Dispute. 

Ofcom’s powers when determining a dispute 

3.31 Ofcom’s powers in relation to making a dispute determination are limited to those set 
out in Regulation 12 of the UK Regulations. As a result, Ofcom may only do one or 
more of the following:  

i) make a declaration setting out the rights and obligations of the parties to the 
dispute (Regulation 12(2)(a));  

ii) give a direction fixing the terms or conditions of transactions between the 
parties to the dispute (Regulation 12(2)(b));  

iii) give a direction imposing an obligation on the parties to enter into a transaction 
between themselves on the terms and conditions fixed by Ofcom (Regulation 
12(2)(c)); and  

iv) give a direction requiring the payment of sums by way of adjustment of an 
underpayment or overpayment, in respect of charges for which amounts have 
been paid by one party to the dispute, to the other (Regulation 12(2)(d)).  

3.32 A determination made by Ofcom to resolve a dispute binds all the parties to that 
dispute (Regulation 12(7)). 
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Ofcom’s duties when determining a dispute  

3.33 Ofcom’s powers to resolve disputes pursuant to Regulation 7 of the UK Regulations 
are derived from Article 17 of the EU Roaming Regulation, which refers to the dispute 
resolution procedures laid down in Articles 20 and 21 of the Framework Directive.30 
When Ofcom resolves disputes under Articles 20 and 21, it must do so in a manner 
which is consistent with both Ofcom’s general duties in section 3 of the 2003 Act and, 
pursuant to Article 8(1) of the Framework Directive, the requirement that Ofcom take 
all reasonable measures which are aimed at achieving the objectives set out in 
Article 8 of the Framework Directive. The EU Roaming Regulation constitutes a 
specific measure within the meaning of Article 1(5) of the Framework Directive,31 
which states that the Framework Directive and the Specific Directives32 shall be 
without prejudice to specific measures adopted for the regulation of international 
roaming on public mobile communications networks in the EU. We have taken these 
duties and legal provisions into account in reaching our Final Determination on the 
Dispute.  

Our Provisional Conclusions 

3.34 On 7 August 2014 we issued our Provisional Conclusions, with a deadline for 
responses set at 21 August 2014. We received responses from Telefónica and 
Vodafone.33 Cloud9 noted that it agreed with our Provisional Conclusions but 
provided no substantive additional comments.34 

3.35 In coming to our Final Determination on the matters in dispute, we have carefully 
considered those responses and set out the issues raised together with our views on 
those issues throughout this Final Determination.  

Information relied upon in resolving the Dispute  

3.36 The Final Determination draws on the following information.  

3.37 From Cloud9 we have relied on:  

i) Cloud9’s submission and correspondence during the Enquiry Phase;  

ii) Cloud9’s clarification emails dated 20 and 24 June 2014; and 

iii) Cloud9’s response to our request for information under the UK Regulations 
dated 20 June 2014.35  

3.38 From Telefónica we have relied on:  

i) Telefónica’s submission and correspondence during the Enquiry Phase;  

ii) Telefónica’s response to our request for information under the UK Regulations 
dated 20 June 2014;36 and 

                                                
30

 Directive 2002/21/EC of 7 March 2002 (as amended). 
31

 See Article 1(4) of the EU Roaming Regulation. 
32

 As defined in Article 2 of the Framework Directive. 
33

 Submitted by Towerhouse LLP on behalf of Vodafone.  
34

 Email from Cloud9, 22 August 2014. 
35

 Cloud9 responded to this request on 30 June 2014. 
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iii) Telefónica’s response to our Provisional Conclusions. 

3.39 We have also relied on responses to information requests from Three, Vodafone and 
EE Limited as well as Vodafone’s response to our Provisional Conclusions.  

3.40 We have also liaised informally with BEREC and the European Commission.  

 

                                                                                                                                                  
36

 Telefónica responded to this request on 30 June 2014. We clarified elements of Telefónica’s 
response to the information request in emails received on 3 July 2014 and 16 July 2014.  
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Section 4 

4 Analysis and conclusions 
4.1 In this Section we set out: 

i) the two questions we have considered in order to resolve the Dispute, and 
summarise what we cover under each; 

ii) our analysis which includes, where relevant, our consideration of points raised 
by Telefónica and Vodafone in their responses to our Provisional 
Conclusions;37 and 

iii) our final conclusions on the matters in dispute. 

The questions we have considered and what we cover under each 

4.2 The approach we have adopted to resolve the Dispute comprises considering the 
following questions: 

Question 1: What charges is Telefónica proposing to levy on Cloud9 and which 
costs are these intended to cover?  
 
Under this Question, we set out details of Telefónica’s proposals to Cloud9.  

Question 2: Are Telefónica’s proposals permissible under the EU Roaming 
Regulation? 
 
Taking account of Telefónica’s proposals under Question 1, under Question 2 we 
start by setting out some relevant provisions from the EU Roaming Regulation. We 
then set out our analysis of Telefónica’s proposals against relevant provisions in the 
EU Roaming Regulation before considering Ofcom’s legal duties and other wider, 
over-arching considerations which are relevant to our resolution of the Dispute. 

a) We first consider Telefónica’s approach to its Additional Charge, whether the 
WRRC applies to the charges levied by the Home Network in an ARP scenario, 
and/or whether fair and reasonable charging is permitted. 

b) We next consider Ofcom’s legal duties and other wider, over-arching 
considerations which we should take into account in resolving the Dispute.  

c) We then consider Telefónica’s view that an Additional Charge is needed to 
ensure that it does not under-recover its costs of roaming calls, including whether 
the way in which Telefónica is routing its roaming calls leads to a particular 
possibility of under-recovery and whether cost recovery is necessary on each and 
every call. 

Lastly, having considered points (a) to (c) above, we set out our final conclusions on 
whether Telefónica’s proposals are permissible under the EU Roaming Regulation.  

                                                
37

 We have also responded to one of the points made by Vodafone in response to our Provisional 
Conclusions, regarding how we take account of BEREC Guidelines, in Footnote 14 in Section 2 
above.  
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4.3 We now set out our analysis under the two Questions we have considered.  

Question 1: What charges is Telefónica proposing to levy on 
Cloud9 and which costs are these intended to cover?  

4.4 In this sub-section, we set out details of the charges that Telefónica has proposed to 
levy on Cloud9, as a condition for Cloud9 obtaining wholesale roaming access to 
Telefónica’s network as an ARP.  

4.5 In order to understand the proposed charges, we have firstly set out details of 
Telefónica’s routing of roaming calls. We then set out Telefónica’s proposed charges 
to Cloud9.  

Telefónica’s routing of roaming calls  

4.6 In Section 2, we set out a high-level description of how outgoing roaming calls are 
routed and the two main methods we understand are available for doing this; home-
routing and direct-routing. We also provide some detail to explain how the 
introduction of an ARP may impact these routing methods and associated wholesale 
money flows. We now explain this in more detail and by reference to the facts 
relating to this Dispute. 

4.7 Telefónica has explained that in home-routing its pre-paid international roaming calls 
(including where there is an ARP such as Cloud9) it uses CAMEL 1.38 Telefónica has 
been using the CAMEL 1 protocol for approximately ten years. We understand that 
CAMEL 1 routes roaming calls through Telefónica’s UK network to allow it to monitor 
the available balance in its subscriber’s account.  

4.8 Telefónica has explained that this means there are two call ‘legs’ in its routing of 
roaming calls. The first ‘leg’ is from the Visited Network to Telefónica’s UK network 
(the DSP), while the second ‘leg’ starts from Telefónica UK’s network, where it 
forwards the call to the Terminating Network (which may be located in a different 
country and may be a fixed or a mobile network). The Terminating Network delivers 
the call to the call recipient.  

4.9 In Figure 4.1 we show a summary of this arrangement and set out the call signalling 
flows proposed by Telefónica as part of the ARP arrangement. Between Telefónica 
and the ARP a real-time billing interface is used to make sure funds exist to allow the 
roaming call.   

                                                
38

 See Footnote 15 above.  
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Figure 4.1: Telefónica’s call signalling flow with ARP arrangement 

 

Source: Ofcom internal work informed by Telefónica’s response to our information request. 
 

Telefónica’s proposed charges to Cloud9  

4.10 In Section 2, we set out a high-level summary of the wholesale charges associated 
with outgoing roaming calls generally. We now extend this to the wholesale charges 
payable when an ARP provides for the separate sale of regulated roaming retail 
calls. We also set out Telefónica’s proposed charges to Cloud9.  

4.11 Our understanding of the wholesale charges associated with outgoing roaming calls 
generally (i.e. in the absence of an ARP) is set out in Figure 2.2. In terms of the 
wholesale charges associated with such roaming calls, we understand that in a 
direct-routing scenario, the Home Network pays an IOT. The IOT is intended to cover 
the origination, access and transit costs of the Visited Network, as well as the cost of 
termination charges payable to the Terminating Network, and is subject to the WRRC 
cap. The Visited Network then pays the Terminating Network a termination charge. 
We understand that, when an ARP is introduced into this roaming relationship, a 
wholesale payment is payable from the ARP to the DSP.39 This is set out in the left 
hand panel of Figure 4.2 below. 

 

                                                
39

 In this scenario, where there is an ARP, the Home Network would be the DSP.   
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Figure 4.2: Ofcom understanding of international roaming wholesale money flows 
involving an ARP and Telefónica’s proposed wholesale charges to Cloud9*  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Source: Ofcom internal work informed by Telefónica’s response to our information request. 
*Note: The size of the arrows on this illustration is not intended to indicate the magnitude of the charges. 

 

4.12 Telefónica’s proposed charges for outgoing roaming calls to Cloud9 are set out in the 
right hand panel of Figure 4.2. In terms of what is referred to as the first ‘leg’ of the 
roaming call, three charges apply which are shown and numbered as follows:  

1) A Wholesale Payment payable by Cloud9 to Telefónica.  

2) The IOT payable by Telefónica (the DSP) to the Visited Network for roaming on 
its network. As discussed at paragraph 4.11 above, the IOT is intended to cover 
origination and access costs of the Visited Network, as well as termination and 
transit costs (if applicable).  

In a direct-routing scenario, the IOT would cover the cost of termination charges 
payable to the Terminating Network. However, in the home-routing scenario, 
Telefónica told us that it covers the cost of terminating on the Telefónica network, 
but does not include the cost of onward routing to the Terminating Network 
(including the costs of terminating on the Terminating Network).  

3) A Termination Charge payable by the Visited Network to Telefónica (as DSP). 
This payment is intended to cover Telefónica’s costs of ‘terminating’ the call on its 
network, and is charged at the level of the applicable Mobile Termination Rate 
(‘MTR’). Telefónica told us that the operation of the CAMEL 1 protocol means that 
calls are made to an engineering Pseudo Mobile Station Roaming Number 
(‘PMSRN’) in Telefónica’s 07802 number ranges.40 The PMSRN is a temporary 

                                                
40

 We understand that by PMSRN Telefónica is referring to the number that is provided over the 
CAMEL protocol to the Visited Network as the number the call should be forwarded to. In this way the 
call is routed via the Home Network and the charging for the call can be controlled in real time.  
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routing number used to identify and make use of Telefónica’s routing platform. 
Telefónica noted that the caller and call recipient are unaware of this number.  

4.13 In terms of what is referred to as the second ‘leg’ of the roaming call, two charges 
apply which are shown and numbered in Figure 4.2:  

4) A charge for onward routing the call to the Terminating Network (Onward 
Routing Charge). This charge would be payable by Telefónica (the DSP) and 
the bulk of it would be paid to the Terminating Network and would be set at the 
level of the relevant applicable mobile termination rate or fixed termination rate 
(‘MTR/FTR’), depending on whether the call terminates on a fixed or a mobile 
number. The level of the MTR/FTR depends on the Terminating Network. Many 
MTRs/FTRs within the EEA are regulated. However, there are differences in the 
way the charges are regulated, and different types of numbers are regulated 
differently. As Telefónica has pointed out in its correspondence to us, in a case 
where the roaming call terminates on a [] mobile number, the termination rate 
payable to [] could be around []ppm. Telefónica told us that the Onward 
Routing Charge may (if applicable) also include a (small) element to cover the BT 
transit charge, and a small element to cover the costs of onward routing.41  

5) The Additional Charge which is a charge levied on the ARP, Cloud9, by 
Telefónica (the DSP). Telefónica told us that this charge is intended to cover the 
cost of the Onward Routing Charge (Charge 4 above) incurred by Telefónica.  

Telefónica has told us that the level of the Additional Charge payable by the ARP 
to Telefónica would be calculated by subtracting the Telefónica MTR (Charge 3 
above)42 from the Onward Routing Charge. Telefónica advised us that this will be 
a manual process. Telefónica noted that it expected net monies to be owed by 
the ARP rather than vice versa, but that if monies were owed to the ARP from this 
process (for example, if the MTR payments received by Telefónica for the 
relevant roaming calls exceeded the costs of onward call delivery of such calls 
from the Telefónica (UK) network to the Terminating Network) a credit note could 
be generated in the ARP’s favour.  

Question 2: Are Telefónica’s proposals permissible under the EU 
Roaming Regulation?   

4.14 In this sub-section, we start by setting out some of the relevant provisions from the 
EU Roaming Regulation. Next, we set out our analysis of Telefónica’s proposals 
against these relevant provisions. We then set out our analysis of the legal duties 
and other wider over-arching considerations which we take into account in resolving 
this Dispute. We also set out our consideration of Telefónica’s view that the 
Additional Charge is necessary to ensure it does not under-recover its costs of 
roaming calls before reaching our final conclusions on whether we consider 
Telefónica’s proposals are permissible under the EU Roaming Regulation.  

4.15 Both Telefónica and Vodafone provided comments in response to our Provisional 
Conclusions which are relevant to our analysis under Question 2. We have 

                                                
41

 Telefónica told us that it would set this last element at []. 
42

 Telefónica would receive this when the Visited Network terminates the first ‘leg’ of the call on its 
network. It is currently set at 0.845 ppm. 
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summarised those comments and incorporated our response at appropriate points 
throughout the analysis contained in this section.43  

Relevant provisions from the EU Roaming Regulation 

4.16 The EU Roaming Regulation governs wholesale roaming access. This includes 
wholesale roaming resale access as well as direct wholesale roaming access.44 
Article 3(3) provides that wholesale roaming access must include access to:  

“all network elements and associated facilities, relevant services, 
software and information systems, necessary for the provision of 
regulated roaming services to customers.”  

4.17 The first sub-paragraph of Article 3(4) applies the wholesale charge caps (the 
WRRC) in Articles 7, 9 and 12 to the provision of access to all the components of 
wholesale roaming access referred to in Article 3(3).  

4.18 Article 7 sets out the WRRC for outgoing regulated roaming calls. It provides that:  

“The average wholesale charge that the visited network operator 
may levy on the customer’s roaming provider for the provision of a 
regulated roaming call originating on that visited network, inclusive, 
inter alia, of origination, transit and termination costs, shall not 
exceed … [EUR 0,05] per minute as of [1 July 2014].” 

4.19 The cap is applied retrospectively on an annual basis to the average wholesale 
charge levied on the customer’s roaming provider for the provision of regulated 
roaming calls, not to the charge for each and every individual call. If average charges 
are at or below the level of the WRRC, the requirements of Article 7 are met. 

4.20 Article 7 is couched in terms of the charges levied by the Visited Network. This is 
because in a standard, non-ARP roaming scenario it operates to set the cap for 
direct (two party) wholesale access, where wholesale access is purchased directly by 
the Home Network from the Visited Network. 

4.21 In a wholesale roaming resale (three party) scenario, Article 7 needs to be read 
together with Article 3(4) and construed accordingly. For the reasons set out in 
paragraphs 4.36-4.44 below, when Article 3(4) and Article 7 are read together, this 
results in the average wholesale charges levied on the CP requesting wholesale 
roaming resale access for the provision of regulated roaming calls being subject to 
the wholesale cap in Article 7, which is currently EUR 0.05 per minute. 

4.22 The second sub-paragraph of Article 3(4) provides that in a wholesale roaming resale 
scenario, MNOs may charge fair and reasonable prices for components not covered 
by Article 3(3).  

                                                
43

 We have updated and re-structured our analysis in a number of places since our Provisional 
Conclusions in response to comments made by respondents. This has included in some places 
restricting the scope of our analysis to ensure we have only determined the issues necessary for the 
resolution of this Dispute.   
44

 See paragraph 2.17 above. 
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Assessment of Telefónica’s proposals against the relevant provisions from the 
EU Roaming Regulation  

Summary of Telefónica’s proposals  

4.23 In Question 1 above, we explain in detail Telefónica’s proposed wholesale charges 
for roaming resale access by an ARP. Telefónica home-routes all of the relevant 
international roaming calls – both direct roaming calls for its own customers and 
resale roaming calls where a third party (such as an ARP) has the retail relationship 
with the end-user. This means that although the Visited Network bears the cost of 
‘terminating’ on Telefónica’s network, Telefónica bears the cost of terminating on the 
Terminating Network. Telefónica proposes to impose an Additional Charge (see 
Charge (5) in Figure 4.2) to cover the costs that it bears of forwarding the call for 
termination to the Terminating Network (such costs being referred to as the Onward 
Routing Charge in Charge (4) in Figure 4.2).  

4.24 The terms on which Telefónica has proposed to offer Cloud9 wholesale roaming 
access (including the applicable Wholesale Payment (1) and the Additional Charge 
(5)) are set out in a draft contract which it has provided to Cloud9. We provide an 
extract from the draft contract below.  

“Telefónica is not obliged to support loss making services. As an 
example, where [Cloud9] customer call is routed to the UK 
(irrespective of end destination) in order to support real time ARP 
call control, Telefónica can charge [Cloud9] the EU regulated 
roaming charge for the call to the UK and an additional charge to 
cover the cost of onward call delivery. The level of the additional 
charge is subject to fair usage.”45   

4.25 Telefónica has explained to us that [].46  

4.26 Telefónica has asserted that the Wholesale Payment (Charge (1) in Figure 4.2), from 
Cloud9 to Telefónica, and the IOT (Charge (2) in Figure 4.2) from Telefónica to the 
Visited Network fall within the scope of wholesale roaming charge controls as per 
Article 3(4) and Article 7 of the EU Roaming Regulation. However, it is of the view 
that the Additional Charge (5) does not fall within the scope of the WRRC. We have 
addressed each of Telefónica’s submissions on this point as part of our analysis 
below. 

Does the Additional Charge arise in respect of a call which is subject to the WRRC? 

4.27 In support of its argument that the Additional Charge does not fall within the scope of 
the WRRC, Telefónica has suggested that it relates to the second ‘leg’ of the roaming 
call, which originates on the Telefónica (UK) network rather than the Visited Network 
“and as such is not a wholesale charge for a regulated roaming call originating on the 
Visited Network”. As a result, it has suggested that the Additional Charge is not, 
therefore, subject to the wholesale charge cap in Article 7 and that fair and 
reasonable charging is permitted.47 

                                                
45

 Paragraph 1 of Schedule 1 (Charges) of the draft contract provided to us by Cloud9 on 25 April 
2014. 
46

 Telefónica response to Question 5 of the information request dated 20 June 2014.  
47

 Telefónica response to Question 9 of the information request dated 20 June 2014.  
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4.28 In response to our Provisional Conclusions,48 Telefónica reiterated its submission 
that “only the first [call leg] effectively originates on the Visited Network”.  

4.29 We note that Telefónica’s interpretation of the EU Roaming Regulation would mean 
that the total wholesale charge for roaming by an ARP with whom it has contracted 
could exceed the cap in Article 7 – purely by virtue of the way in which Telefónica 
has set up routing for its calls.  

4.30 Notwithstanding Telefónica’s additional submissions on this point in response to our 
Provisional Conclusions, we do not consider that the fact that the Additional Charge 
relates to the second call ‘leg’ means that the Article 7 cap does not apply. The cap 
applies to outgoing regulated roaming calls within the meaning of Article 2(h). Article 
2(h) of the EU Roaming Regulation defines a ‘regulated roaming call’ as:  

“a mobile voice telephony call made by a roaming customer 
originating on a visited network and terminating on a public 
communications network within the Union, or a call received by a 
roaming customer, originating on a public communications network 
within the Union and terminating on a visited network.”   

4.31 It is clear from this definition that, for the purposes of the EU Roaming Regulation, a 
regulated roaming call constitutes the entirety of the call end-to-end – from the point 
where it is initiated on the Visited Network to the point where it is delivered to the 
recipient on the Terminating Network. The second ‘leg’ of the call, as Telefónica 
describes it, therefore forms part of the overall regulated roaming call. That call, as a 
whole, originates on the Visited Network. To treat the two ‘legs’ of a home-routed call 
as two separate calls would be to create an artificial distinction, as there is only one 
caller, one call recipient and one call. The cap in Article 7 applies to end-to-end 
regulated roaming calls as a whole. Telefónica’s commercial decision to home-route 
roaming calls does not mean that the cap in Article 7 (i.e. the WRRC) only applies to 
the first ‘leg’ of the home-routed call.   

The application of the WRRC to the charges levied by the Home Network/DSP on an 
ARP 

Comments on our Provisional Conclusions 

4.32 In its response, Telefónica also noted Ofcom’s comments in paragraph 2.23 of the 
Provisional Conclusions (paragraph 2.24 above) that the “maximum average WRRC 
applies between any pair of operators”. Telefónica suggested that, in the home-
routing scenario, there are two pairs of operators to which the WRRC applies.49 In 
Telefónica’s view, these are: 

(i) The Visited Network and the Home Network; and  

(ii) The Home Network and the Terminating Network.50 

                                                
48

 Telefónica response to Provisional Conclusions, paragraphs 2 and 3.  
49

 Telefónica response to Provisional Conclusions, paragraphs 4 to 6.  
50 We note that Telefónica does not appear to consider the Home Network and ARP to be a relevant 

pair of operators for the purposes of Article 7. 
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4.33 Telefónica noted that its proposed charging would not result in the maximum average 
WRRC being exceeded between either of these pairs of operators over a 12 month 
period.  

4.34 Vodafone, in its response to our Provisional Conclusions, suggested that our analysis 
failed to note that the WRRC applies to the Visited Network only, not to the Home 
Network.51 In particular, it submitted that Ofcom’s reading of Article 7 and Article 3(4) 
is “convoluted and misconstrues Article 3(4)”52 as Article 7 of the EU Roaming 
Regulation “only refers to the Visited Network; if it had meant to refer to the Home 
Network, it could have said so”.53 In Vodafone’s view, Article 3(3) only deals with 
some of the services which fall to be regulated and ensures that Visited Networks 
may not charge extra for them. It suggested that the first subparagraph of Article 3(4) 
does not operate so as to extend Article 7 to cover the charges levied by Home 
Networks.54  

4.35 Vodafone noted that it understands the basis for Ofcom’s approach in this particular 
instance on the basis of the specific facts, particularly as “an ARP could, after all, 
obtain the same rates for the regulated voice, SMS and data services by applying 
directly to the Visited Network themselves”. However, it suggested that “it is a stretch 
of the [EU Roaming] Regulation to maintain that this is mandatory; and Ofcom does 
not need to adopt such a position to determine the dispute”.55 

Our views 

4.36 We consider that the interpretation of Article 3(4) which has been advocated by 
Telefónica and Vodafone fails to take account of the objectives pursued by the 
European Parliament and Council at the time of adoption of the EU Roaming 
Regulation.  

4.37 In particular, we disagree with Vodafone’s statement that Article 3(4) “does not 
operate to extend the scope of Article 7 to cover home networks”. While Article 7 of 
the EU Roaming Regulation, when read in isolation, refers only to the average 
wholesale charge that the Visited Network may levy for the provision of regulated 
roaming calls, the effect of the first subparagraph of Article 3(4) is to apply the pricing 
rules set out in, amongst other things, Article 7 to all components of wholesale 
roaming access which is being provided pursuant to Article 3.56 The term wholesale 
roaming access includes both direct wholesale roaming access, where the access 
seeker contracts directly with the Visited Network and wholesale roaming resale 

                                                
51

 Vodafone response to Provisional Conclusions, paragraphs 8 and 9.  
52

 Vodafone response to Provisional Conclusions, paragraph 10(a) and (b). Vodafone referred to 
Article 3(3). We assume Vodafone was instead referring to Article 3(4) here.  
53

 Vodafone response to Provisional Conclusions, paragraph 10(a).  
54

 In its response to our Provisional Conclusions, Vodafone also noted that it agreed with elements of 
our Provisional Conclusions, specifically paragraph 2.17 where it considered that we note that the 
‘focus’ of the EU Roaming Regulation is on the Visited Network and that the wholesale caps are set 
with reference to the Visited Network and the costs incurred by that Visited Network for enabling 
roaming calls by end user customers. We note that, in paragraphs 2.17-2.26 above, we have 
summarised relevant Articles in the EU Roaming Regulation and have not sought to provide any view 
as to the focus of those provisions. 
55

 Vodafone response to Provisional Conclusions, paragraph 11. Vodafone then went on to discuss 
charges such as set-up and other on-going costs of the Home Network. These issues do not relate to 
the issues in this Dispute. Accordingly we do not address these issues in these final conclusions.  
56

 In particular, the first subparagraph applies the pricing rules set out in Article 7 to the “provision of 
access to all components of wholesale roaming access”. 
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access, where the access seeker contracts with an operator different from the Visited 
Network.57  

4.38 In the specific case of wholesale roaming resale access, it is the Home Network 
(rather than the Visited Network) that is required to provide wholesale roaming 
access. The Home Network provides regulated wholesale roaming services to the 
ARP. In the wholesale roaming resale scenario, applying a purposive interpretation to 
the provisions of the EU Roaming Regulation, the reference in Article 7 to the Visited 
Network must be construed as a reference to the wholesale charge that the CP 
providing regulated wholesale roaming resale access may levy on the CP requesting 
such access. The effect of the first subparagraph of Article 3(4) is, therefore, to apply 
the wholesale cap in Article 7 to the call charges levied by Home Networks on ARPs 
for wholesale roaming resale access.  

4.39 There are two principal reasons why we disagree with the narrow interpretation of 
these provisions advocated by Vodafone and Telefónica.  

4.40 Firstly, we note that the charges levied by the Visited Network for direct wholesale 
roaming access would be subject to regulation under Article 7 in any event without 
the application of Article 3(4) - they would automatically fall within the scope of Article 
7. The overly narrow interpretation of Article 3(4) and Article 7 advocated by 
Vodafone and Telefónica would, therefore, render Article 3(4) entirely superfluous 
and mean that it has no substantive legal effect.  

4.41 We consider that this cannot be a correct interpretation of Article 3(4) as it fails to 
consider the purpose of these provisions and the new ARP regime that they were 
introducing. It is our view that, had the European Parliament and Council not 
intended to extend the scope of Article 7 to cover charges levied by access-providers 
in the case of wholesale roaming resale access (i.e. Home Networks), they would not 
have needed to include the first paragraph of Article 3(4) at all.  

4.42 Secondly, we note that the obligation to provide wholesale roaming access clearly 
covers two different scenarios – direct wholesale roaming access and wholesale 
roaming resale access. The effect of Vodafone and Telefónica’s narrow interpretation 
of the EU Roaming Regulation would mean that the charges levied by the Visited 
Network on the Home Network for wholesale roaming access would be subject to the 
WRRC whereas the charges levied by the Home Network on an ARP for wholesale 
roaming access would be unregulated. This is acknowledged by Telefónica in its 
suggestion that the WRRC only applies to wholesale charges between the (i) Visited 
Network and Home Network, and (ii) Home Network and Terminating Network.  

4.43 It is our view that the European Parliament and Council did not intend for wholesale 
charges levied by operators for the provision of wholesale roaming resale access to 
be unregulated merely on the basis that such access is granted by the Home 
Network rather than the Visited Network. If that had been their intention, Article 3(4) 
could have been drafted so as to only apply to direct wholesale roaming access 
rather than to wholesale roaming access generally (i.e. including wholesale roaming 
resale access as well as direct wholesale roaming access).  

                                                
57

 See Article 3(4) of the EU Roaming Regulation and the definitions of ‘wholesale roaming access’, 
‘direct wholesale roaming access’ and ‘wholesale roaming resale access’ in Article 2 of the EU 
Roaming Regulation.   
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4.44 Finally, in relation to Telefónica’s comments as to the relevant pairs of operators to 
which the WRRC applies for the purposes of Article 7, we do not agree with 
Telefónica’s summary of the relevant operators and, in particular, do not agree with 
Telefónica’s omission of the Home Network and the ARP as a relevant pair of 
operators. As explained above, we consider that, for the purposes of the EU 
Roaming Regulation, a regulated roaming call constitutes the entirety of the call end-
to-end – from the point where it is initiated on the Visited Network to the point where 
it is delivered to the recipient on the Terminating Network. We do not agree that 
separate WRRCs can apply to the two ‘legs’ of a home-routed call. From the 
perspective of the ARP, it is purchasing the wholesale provision of end-to-end 
regulated roaming calls; and it is the wholesale charges for those end-to-end 
regulated roaming calls that are subject to the WRRC.  

Are Telefónica’s charges covered by the fair and reasonable charging provisions? 

4.45 Telefónica considers that it should be permitted to levy a ‘fair and reasonable charge’ 
in relation to the cost of the second call ‘leg’. As noted above, under the second sub-
paragraph of Article 3(4) when dealing with wholesale roaming resale access, 
“mobile network operators may charge fair and reasonable prices for components not 
covered by paragraph 3”.  

4.46 In addition, the first sub-paragraph of Article 3(4) of the EU Roaming Regulation 
provides that the WRRC should apply to “the provision of access to all components 
of wholesale roaming access referred to in paragraph 3”.  

4.47 The scope of the WRRC (in the context of ARP access) is therefore framed by 
reference to Article 3(3) of the EU Roaming Regulation; any components falling 
within the scope of Article 3(3) should be subject to the WRRC. The components 
which fall within Article 3(3) are:  

“all network elements and associated facilities, relevant services, 
software and information systems, necessary for the provision of 
regulated roaming services to customers”.   

4.48 The BEREC Guidelines elaborate further on the scope of Article 3(3) by suggesting 
that it includes:  

“the minimum set of wholesale roaming services required to allow a 
retail provider with its own systems for handling all retail functions to 
provide a retail roaming service of satisfactory quality. This shall 
include services provided by visited network operators and other 
third parties together with services provided by the access provider 
itself”.58 

4.49 It is clear from Article 3(3) that only access to components which are necessary for 
the provision of regulated roaming services to customers fall within the scope of the 
WRRC. By comparison, the BEREC guidelines suggest that the components which 
may be subject to an additional fair and reasonable charge are those services 
without which a retail roaming service would not be “practical or economic”.59  

                                                
58

 BEREC Guidelines on the EU Roaming Regulation (excluding Articles 3 – 5): Guideline 13(a). 
59

 BEREC Guidelines on the EU Roaming Regulation (excluding Articles 3 – 5): Guideline 13. 
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4.50 The distinction drawn between those services which are necessary for the provision 
of regulated wholesale roaming services and those which are simply of practical or 
economic value for the purposes of the a retail roaming service is important. We 
consider that termination on the Terminating Network is necessary (rather than 
simply of practical or economic value) for the CP requesting wholesale roaming 
resale access  and therefore should fall within the scope of the WRRC. This is the 
case irrespective of whether or not the call is routed through the Home Network. As 
noted at paragraph 4.48 above, BEREC Guideline 13 confirms that services provided 
by third parties may fall within the scope of the WRRC. 

4.51 This is reinforced by the text of Article 7 of the EU Roaming Regulation, which 
provides that the WRRC applies to the average wholesale charge: “inclusive, inter 
alia, of origination, transit and termination costs...”. 

4.52 BEREC has suggested in its Guidelines that the termination costs associated with 
“incoming calls and outgoing SMS” may be subject to an additional charge provided 
that this is fair and reasonable.60 This reflects the fact that the WRRC under Article 7 
applies to calls originating (rather than terminating) on the Visited Network.  

4.53 Accordingly, it seems clear that the termination costs relating to outgoing calls are to 
be subject to the WRRC set by Article 7.  

Assessment of Telefónica’s proposals against Ofcom’s legal duties and other 
wider, over-arching considerations  

4.54 In the preceding sections, our analysis has focussed on the specific requirements of 
the EU Roaming Regulation. In carrying out its functions Ofcom must take into 
account its statutory duties. In this section, we consider the nature of these duties 
and how they impact our assessment of what is and is not permissible under the EU 
Roaming Regulation.  

4.55 In particular, this section sets out: a discussion of our duties (both under national and 
European law), the impact of draft legislation on the regulatory objectives that we 
should be considering when resolving this Dispute and our consideration of 
Telefónica’s view that the Additional Charge is necessary to ensure it does not 
under-recover its costs of roaming calls as well as whether cost recovery on each 
and every call is required. We then consider potential routes for Telefónica to 
mitigate the risk of high MTRs ahead of setting out our final conclusions on the 
matters in dispute.  

4.56 In response to our Provisional Conclusions, Vodafone highlighted its concern that we 
may be looking at “whether there are any other relevant other considerations which 
we should take into account” on a standalone basis, separately from our 
consideration of the text of the EU Roaming Regulation. Vodafone has suggested 
that these should be considered alongside the questions we address earlier in our 
analysis.61  

4.57 In response to this point, we would note that we have not undertaken our analysis of 
our legal duties or other wider considerations relevant to this Dispute on a standalone 
basis. We have considered all of these issues together and in the round. Our 
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 BEREC Guidelines on Article 3 of the EU Roaming Regulation: Guideline 20. 
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 Vodafone response to Provisional Conclusions, paragraph 14.  
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analysis as set out in these final conclusions has been structured so as to be easily 
accessible and clearly presented to stakeholders and the public.  

Ofcom’s duties 

4.58 As discussed in Section 3, Ofcom is obliged to handle disputes that fall within 
Regulation 7 of the UK Regulations. We concluded that it is appropriate for us to 
handle the Dispute and, therefore, accepted the Dispute for resolution on 2 June 
2014. 

4.59 Ofcom must resolve disputes under Regulation 7 of the UK Regulations in a manner 
consistent with its general duties in section 3 of the 2003 Act and consistent with the 
requirement to take all reasonable measures aimed at achieving the objectives set 
out in paragraphs 2, 3 and 4 of Article 8 of the Framework Directive.62  

4.60 Our principal duty under section 3 of the 2003 Act is to further the interests of citizens 
in relation to communications matters and to further the interests of consumers in 
relevant markets, where appropriate by promoting competition. 

4.61 In performing our duties, we must have regard in all cases to: 

i) The principles under which regulatory activities should be transparent, 
accountable, proportionate, consistent and targeted only at cases in which 
action is needed; and 

ii) Any other principles that appear to us to represent best regulatory practice. 

4.62 In performing those duties, we must also have regard to, amongst other things,  

i) The desirability of promoting competition in relevant markets; and 

ii) The desirability of encouraging investment and innovation in relevant markets. 

4.63 The EU Roaming Regulation constitutes a specific measure within the meaning of 
Article 1(5) of the Framework Directive, which states that the Framework Directive 
and the Specific Directives shall be without prejudice to any specific measure 
adopted for the regulation of international roaming on public mobile communications 
networks within the EU.63 

4.64 Paragraph 2 of Article 8 of the Framework Directive requires Ofcom, as an NRA, to 
take all reasonable measures which are aimed at (amongst other things):  

i) ensuring that there is no distortion or restriction of competition in the electronic 
communications sector (Article 8(2)(b));  

                                                
62 At paragraph 13 of its response to our Provisional Conclusions, Telefónica cited extracts from 
Ofcom’s duties under section 4 of the 2003 Act. We note that Ofcom’s power to resolve the Dispute 
has been conferred by the UK Regulations rather than section 185 of the Act. Section 4 of the Act is 
stated to apply to the exercise by Ofcom of its functions in relation to disputes referred to them under 
section 185 of the Act. However, Section 4 of the Act does not contain any equivalent express 
reference to disputes referred to Ofcom under the UK Regulations. Nonetheless, we consider the 
policy objectives and regulatory principles of Article 8 of the Framework Directive to be relevant and 
applicable to the resolution of this Dispute by virtue of Article 17 of the Roaming Regulation in 
conjunction with Article 20 of the Framework Directive.  
63

 See Article 1(4) of the EU Roaming Regulation and Article 1(5) of the Framework Directive. 
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ii) safeguarding competition to the benefit of consumers and promoting, where 
appropriate, infrastructure-based competition (Article 8(5)(c)); and 

iii) promoting efficient investment and innovation in new and enhanced 
infrastructures; including by ensuring that any access obligation takes 
appropriate account of the risk incurred by the investing undertakings and by 
permitting various cooperative arrangements between investors and parties 
seeking access to diversify the risk of investment, whilst ensuring that 
competition in the market and the principle of non-discrimination are preserved 
(Article 8(5)(d)). 

4.65 We have taken these duties into account in reaching our Final Determination of the 
issues in this Dispute, as set out in the following sections.  

Application of the Common Regulatory Framework and the Treaty on the 
Functioning of the European Union  

Comments on our Provisional Conclusions 

4.66 Vodafone said in response to our Provisional Conclusions that it considered that we 
had not given sufficient weight to wider questions of European law such as the 
freedom to contract and the objectives of the EU Roaming Regulation and the 
Common Regulatory Framework, as well as to our own regulatory principles. It 
suggested that, in seeking to construe the relationship between Article 3 and Article 7 
of the EU Roaming Regulation, these all point to an interpretation which is less, 
rather than more, intrusive and noted that, unless something is specifically forbidden, 
it must be allowed.64  

4.67 Vodafone also noted that Ofcom had misunderstood its role as an NRA and that it is 
not open to Ofcom “just to implement the rules blindly…such an approach would be 
inconsistent with the principle of subsidiarity (enshrined in Article 5 of the TFEU)”.65 
Vodafone therefore suggested that Ofcom has a margin of discretion in determining 
how best to attain the objectives contained in Article 8 of the Framework Directive in 
the context of a dispute. Vodafone noted that “Ofcom are obliged to consider the 
issues in the context of the objectives of the Regulation and the 2002 package more 
widely and the consistency of its intended actions with wider rules of law, in 
accordance with a teleological approach”.66 Vodafone concluded that Ofcom has 
adopted a far too narrow interpretation of its role as an NRA.  

Our views 

4.68 As noted at paragraphs 4.36-4.44, we do not agree with Vodafone’s interpretation of 
the relationship between Article 3 and Article 7. By taking a purposive approach to its 
interpretation, we consider that the relationship between them is clear and that it is 
not open to Ofcom to apply the alternative interpretation which Vodafone advocates. 
We reject Vodafone’s allegation that the approach we have adopted is “just to 
implement the rules blindly”. We have considered the provisions of the EU Roaming 
Regulation in conjunction with our legal duties. In so far as Vodafone’s comments 
regarding the objectives of the Common Regulatory Framework concern the issue of 
cost recovery, we have considered and addressed these points in the following 
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 Vodafone response to Provisional Conclusions, paragraph 14.  
65

 Vodafone response to Provisional Conclusions, paragraph 16.  
66

 Vodafone response to Provisional Conclusions, paragraph 16.  
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section. We consider that the provisions of the EU Roaming Regulation are clear and 
that we have resolved the Dispute in a manner which we believe is consistent with 
our legal duties and the regulatory objectives contained in Article 8 of the Framework 
Directive. As explained in Recital 30 to the EU Roaming Regulation, the purpose of 
introducing the ARP regime and the separate sale of roaming services at the retail 
level was to promote competition in the provision of roaming services to consumers. 
Our resolution of this Dispute will benefit consumers by contributing to and 
supporting that underlying legislative purpose. It also fulfils our duty to encourage 
investment and innovation in relevant markets, in that it supports the investment and 
innovation being undertaken by Cloud9, a new entrant in the retail roaming market.  

4.69 We note Vodafone’s general proposition that unless something is specifically 
forbidden, it must be allowed. Even if that is correct, it does not assist Telefónica in 
this case. We have reached the conclusions that the charges that Telefónica has 
proposed to levy on Cloud9 are specifically forbidden to the extent that they require 
Cloud9 to pay in excess of the WRRC across a 12-month period for regulated 
roaming calls. For this reason, we consider that the Parties’ rights to freedom of 
contract have been limited in part by the provisions of the EU Roaming Regulation. 
This was acknowledged by the European Parliament and Council in Recital 18 to the 
EU Roaming Regulation which states that, although the Common Regulatory 
Framework allows prices to be “determined by commercial agreement in the absence 
of significant market power”, the EU Roaming Regulation “allows for a departure from 
the rules otherwise applicable under the [Common Regulatory Framework]”.    

The impact of draft EU legislation on our regulatory objectives 

Comments on our Provisional Conclusions  

4.70 Telefónica considered that in exercising our duties, we must ensure that our position 
is consistent with regulatory objectives. Telefónica further noted that the framers of 
the EU Roaming Regulation now consider ‘Roam-Like-at-Home’ to be the regulatory 
objective, not ARP access. Telefónica suggested that “with the impending 
introduction of Roam Like at Home there is no evidence that mandated ARP access 
secures sustainable competition nor that requiring the delivery of individual calls at a 
loss is an efficient outcome”.67 Telefónica did not consider that it could be presumed 
that a regulatory intervention that demands delivery of some calls at a loss is 
proportionate or that the regulatory risk of distortion or restriction of competition68 
remained justified. 

Our views 

4.71 In these comments, we understand Telefónica to be referring to the draft Telecoms 
Single Market Regulation proposed by the European Commission on 11 September 
2013, also sometimes referred to as the ‘Connected Continent’ proposals. This draft 
proposed law is currently being deliberated by the European Parliament and 
Council.69 As we understand its submissions, Telefónica appears therefore effectively 
to be proposing that Ofcom should disapply the current law on the basis that that law 
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 Telefónica response to Provisional Conclusions, paragraphs 12, 14 and 15.  
68

 Telefónica response to Provisional Conclusions, paragraph 15. We assume Telefónica means 
competition rather than completion here.  
69

 Proposal for a Regulation of the European Parliament and of the Council laying down measures 
concerning the European single market for electronic communications and to achieve a Connected 
Continent, and amending Directives 2002/20/EC, 2002/21/EC and 2002/22/EC and Regulations (EC) 
No 1211/2009 and (EU) No 531/2012. 
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may change in future. We consider that it would be inappropriate for Ofcom to take 
draft legislation into account in resolving the Dispute where that legislation is still 
subject to further political debate and possible further change.  

4.72 Notwithstanding the above, we note in any event that one of the regulatory objectives 
of the current EU Roaming Regulation is to “reduce the difference between national 
and roaming tariffs” and it was hoped that the introduction of the separate sale of 
roaming and domestic services would lead to there being “no significant 
differentiation between national and roaming tariffs”.70 In other words, the idea of 
end-users being able to roam-like-at-home was already envisaged by the EU 
Roaming Regulation as in force today. The draft Connected Continent proposals do 
not provide for any substantive amendment to this underlying regulatory objective, 
even if the means by which it is to be achieved may change. We have taken account 
of this regulatory objective in resolving this Dispute. We address the points raised 
regarding cost recovery in the next section.  

Is the Additional Charge needed to ensure that Telefónica does not under-recover its 
costs of roaming calls? 

4.73 Telefónica has suggested that it is not obliged to support loss-making services when 
providing wholesale roaming access pursuant to Article 3 of the EU Roaming 
Regulation. It has sought to justify the proposed Additional Charge on the grounds 
that it would permit Telefónica to recover all of its costs where a call is routed via its 
Home Network before terminating on the Terminating Network. 

4.74 Telefónica’s concern is that termination rates vary as between countries and 
networks. In some countries they are regulated by reference to LRIC, in some by 
reference to LRIC+. Furthermore, regulatory schemes for some numbers allow 
higher charges, for example []’s termination rates for [] are currently not subject 
to MTR regulation. Telefónica also noted that a number of mobile operators within 
the EEA charge unregulated 4G mobile termination rates of 5ppm-15ppm.71 In 
individual call scenarios, application of the WRRC may not allow Telefónica to 
recover its full costs. 

4.75 Telefónica has not highlighted any specific provisions in the EU Roaming Regulation 
in order to justify its position that DSPs may levy additional charges (beyond those 
envisaged by Article 3(4) and Article 7 of the EU Roaming Regulation) in order to 
recover their costs at an individual call level and/or across the relevant 12-month 
period.  

4.76 In considering this point, we examine whether the way in which Telefónica is routing 
its roaming calls leads to a particular possibility of under-recovery of costs. 

Does the way in which Telefónica is routing its calls lead to a particular possibility of under-
recovery? 

4.77 Telefónica’s home-routing and charging structure in an ARP scenario involves the 
ARP paying Telefónica a Wholesale Payment (Charge 1 in Figure 4.2). Telefónica 
then pays the Visited Network an amount comprising the IOT (Charge 2 in Figure 
4.2) and the Visited Network then pays a Termination Charge to Telefónica in respect 
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 Please see, in particular, Recital 2 to the EU Roaming Regulation. 
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 Telefónica response to Question 13(b) of the information request dated 20 June 2014.  
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of the first ‘leg’ of the call set at the MTR (Charge 3 in Figure 4.2).72 Telefónica has 
confirmed that, in its home-routing scenario, the IOT covers the Visited Network’s 
cost of terminating on the Telefónica network, but does not include the cost of 
onward routing to the Terminating Network.  

4.78 The cost that Telefónica bears in relation to the MTR/FTR paid to the Terminating 
Network, and the risk of a shortfall in wholesale income (if higher FTRs/MTRs in 
some Member States and/or networks cause its average annual wholesale costs for 
providing regulated roaming calls to exceed the EUR 0.05 per minute cap so that it is 
not able to fully pass these costs through to the ARP) therefore appear to be 
equivalent to the cost and risk borne by the Visited Network in a directly-routed 
scenario.  

4.79 This suggests that the cost recovery risk that Telefónica faces under its current 
routing and charging structure is unrelated to its home-routing and charging structure 
and, rather, that it is the same as that ordinarily faced by the Visited Network in a 
direct-routed scenario. 

Cost recovery on each and every call  

4.80 We consider that the regulatory objectives discussed above are relevant to the 
question of whether a MNO can be required to provide ARP access in circumstances 
where doing so might result in that operator being unable to recoup the costs of 
termination and transit for individual calls.  

4.81 As discussed at paragraph 4.22 above, it is clear from the text of Article 3(4) that the 
only additional charge that may be levied by MNOs in the context of wholesale 
roaming resale access (i.e. in addition to the WRRC) is a fair and reasonable charge 
for access to components not covered by Article 3(3). The EU Roaming Regulation 
does not state that MNOs may levy additional charges to ensure full recovery of their 
costs on each and every regulated roaming call.  

4.83 As we noted in paragraphs 4.46 to 4.49 of our Provisional Conclusions, the framers 
of the EU Roaming Regulation chose to implement a universal capping mechanism 
based on a benchmark of average MTRs, rather than a cost orientation obligation, to 
determine the level of the WRRC. In considering the issue of cost recovery on 
individual calls, we consider that when adopting a benchmarking approach based on 
average MTRs, it would have been reasonably foreseeable that some MTRs would 
be above the average (with others below) and, therefore, that some CPs may not 
necessarily recover all of their costs on each and every regulated roaming call (even 
in a non-ARP roaming scenario). This is a necessary consequence of this type of 
averaging mechanism. Notwithstanding this risk, an average MTR benchmark was 
used in the final text of the EU Roaming Regulation in order to determine the level of 
the WRRC.  

Comments on our Provisional Conclusions  

4.84 In its response to our Provisional Conclusions, Telefónica suggested that “Ofcom’s 
reliance on the contention that the framers of the [EU Roaming Regulation] accepted 
that… there was some risk some CPs may not necessarily recover all of their costs 
on each and every call but that nonetheless the objectives of paragraph 2 of Article 8 
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of the Framework Directive were still met”, does not withstand profound and rigorous 
scrutiny.73  

4.85 Vodafone suggested that it is highly unlikely that lawmakers could have intended that 
network operators should be required to provide services at a loss given the 
requirements of the Common Regulatory Framework.74 It noted that the available 
evidence suggests75 that lawmakers did not intend there to be a loss – rather they 
might legitimately have foreseen a reasonable margin on average across the EU 
being secured by the Visited Network in the context of scenarios such as the one 
being considered in this Dispute.76  

Our views 

4.86 Notwithstanding the comments made by Telefónica, we do not consider that the 
objectives in Article 8 of the Framework Directive require for there to be cost recovery 
on each and every individual call. As explained above, we consider that the 
possibility that some CPs may not recover all of their costs on each and every 
regulated roaming call is a necessary consequence of the use of a universal capping 
mechanism calculated based on average MTRs. For the reasons given at, inter alia, 
paragraph 4.68 above, we consider that our resolution of this Dispute fulfils our 
duties to promote competition and encourage investment and innovation in relevant 
markets.  

4.87 The WRRC represents a universal capping mechanism, the level of which was set 
based on average MTRs in Europe. Article 7 of the EU Roaming Regulation 
regulates wholesale call charges on an ex-post basis across 12-month periods.  

4.88 In so far as Vodafone’s comments are concerned, the section of the Provisional 
Conclusions to which these comments were directed was considering the risk of 
under-recovery on individual calls, rather than across the provision of wholesale 
roaming services overall. In the course of this Dispute, and as discussed in 
paragraphs 3.13 and 4.74 Telefónica has highlighted the general risk it faces with 
respect to under-recovery for some roaming calls (Telefónica has referred us to the 
level of the MTRs on []’s number ranges as well as some other Member States). 
However, Telefónica has not provided any evidence to suggest that it does not 
expect to recover its costs for outgoing roaming calls on average, across all calls, 
such that its costs exceed the level of the WRRC overall. Accordingly, in determining 
this Dispute, it has not been necessary to assess the likelihood that Telefónica may 
be unable to recover its total costs for the provision of wholesale roaming services 
across a 12-month (or longer) period. Nor have we considered, in resolving this 
Dispute, how the provisions of the EU Roaming Regulation and the Common 
Regulatory Framework would apply in circumstances where the CP providing 
wholesale roaming access can demonstrate that it would be unable to recover its 
costs across the provision of the service as a whole. We make no finding in this 
regard. We now identify potential routes for Telefónica to mitigate the risk of high 
MTRs on individual calls.  
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 Telefónica response to Provisional Conclusions, paragraphs 7 and 8.  
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 Vodafone response to Provisional Conclusions, paragraph 12(a).  
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 Based on figures from BEREC in January 2014:  
http://berec.europa.eu/eng/document_register/subject_matter/berec/download/0/4403-termination-
rates-benchmark-snapshot-as-_0.pdf 
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 Vodafone response to Provisional Conclusions, paragraph 12 (b). Vodafone went on to note that 
this was not true of the fixed costs of providing services to ARPs specific to the Home Network. These 
issues are not relevant to the resolution of this dispute so we do not discuss this issue further here.  
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Potential routes for Telefónica to mitigate risk of high MTRs 

4.89 We consider that there are potential alternative routes for Telefónica to mitigate the 
risk that high FTRs/MTRs will result in costs that exceed the WRRC on individual 
calls. These may include:  

i) Commercial negotiations between the DSP and Visited Networks regarding an 
appropriate apportionment of any additional costs incurred over and above the 
WRRC;  

ii) Commercial negotiations over the applicable termination rates;  

iii) Where such negotiations are unsuccessful, reference of a dispute to the 
appropriate NRA(s) under the dispute resolution procedures laid down in 
Articles 20 and 21 of the Framework Directive; and/or  

iv) Considering whether, to the extent legally permissible, it may be necessary 
and appropriate to block at the network level calls to certain networks and/or 
number ranges.  

[] 

4.90 Telefónica has separately raised its concern about the []. In doing so, however, 
Telefónica has not provided any explanation of how it considers [] is relevant to, or 
should be taken into account in, the analysis of the specific issues raised in this 
Dispute. We note that the EU Roaming Regulation specifies the charges that may 
and may not be levied on wholesale and ARP access seekers. We have therefore 
not considered the [] provided by Telefónica further in our analysis of this Dispute.  

Conclusions 

4.91 In this section we have considered the relevant provisions of the EU Roaming 
Regulation against Telefónica’s proposals, we have explained how we have taken 
account of Ofcom’s legal duties and other wider over-arching considerations as part 
of our analytical framework and we have considered whether the Additional Charge 
is needed to ensure that Telefónica does not under-recover its costs of roaming calls.  

4.92 Having considered these factors, we conclude that the average wholesale charge 
levied by Telefónica on Cloud9 for the provision of outgoing regulated roaming calls, 
comprising both the initial Wholesale Payment (Charge 1 in Figure 4.2) and any 
Additional Charge (Charge 5 in Figure 4.2), should not exceed the WRRC under 
Article 7, applied retrospectively, calculated over a 12-month period.  

4.93 Accordingly, at Annex 1 we set out our determination to give effect to our final 
conclusions.  
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Annex 1 

1 Determination to resolve the dispute 
between Cloud9 and Telefónica 
concerning additional charges for delivery 
of roaming calls  

Dispute between Cloud9 and Telefónica concerning additional charges for 
delivery of roaming calls  
 

Determination under Regulation 12 of The Mobile Roaming (European 
Communities) Regulations 2007 (as amended) (the “UK Regulations”) for 
resolving a dispute between Cloud9 Communications Limited and Cloud9 
Mobile Communications Limited (together, “Cloud9”) and Telefónica UK 
Limited (“Telefónica”) (together the “Parties”) about Telefónica’s proposed 
additional charges for delivery of roaming calls 

WHEREAS— 

(A) Regulation 10(2) of the UK Regulations provides that, where Ofcom have decided 
under Regulation 8(2) of the UK Regulations that it is appropriate for them to handle a 
dispute, Ofcom must consider the dispute and make a determination for resolving it. The 
determination that Ofcom makes for resolving the dispute must be notified to the Parties in 
accordance with Regulation 10(7) of the UK Regulations, together with a full statement of the 
reasons on which the determination is based, and Ofcom must publish so much of its 
determination as (having regard, in particular, to the need to preserve commercial 
confidentiality) they consider appropriate to publish for bringing it to the attention of the 
members of the public, including to the extent that Ofcom considers pursuant to section 
393(2)(a) of the 2003 Act that any such disclosure is made for the purpose of facilitating the 
carrying out by Ofcom of any of its functions. 

(B) Regulation 12 of the UK Regulations sets out the scope of Ofcom’s powers in 
resolving a dispute which may, in accordance with Regulation 12(2) of the UK Regulations, 
include— 

(i) making a declaration setting out the rights and obligations of the Parties to the 
dispute; 

(ii) giving a direction fixing the terms or conditions of transactions between the 
Parties to the dispute; 

(iii) giving a direction imposing an obligation, enforceable by the Parties to the 
dispute, to enter into a transaction between themselves on the terms and 
conditions fixed by Ofcom; and 

(iv) for the purpose of giving effect to a determination by Ofcom of the proper 
amount of a charge in respect of which amounts have been paid by one of the 
Parties to the dispute to the other, giving a direction, enforceable by the party to 
whom sums are to be paid, requiring the payment of sums by way of 
adjustment of an underpayment or overpayment. 
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(C) On 25 April 2014, Cloud9 submitted a dispute to Ofcom for resolution. 

(D) On 2 June 2014, Ofcom decided that it was appropriate for them to handle the 
dispute, and informed Cloud9 and Telefónica and published details of the dispute on its 
website. 

(E) Ofcom set the scope of the dispute to be resolved as ‘Whether it is permissible under 
Article 3 of the Regulation (EU) No 531/2012 on roaming on public mobile communications 
networks (the “EU Roaming Regulation”) for Telefónica UK Limited to charge Cloud9 an 
additional charge to cover the cost of onward call delivery in addition to the regulated 
wholesale roaming charges laid down in Articles 7, 9 and 12 of the EU Roaming Regulation’. 
 
(F) On 7 August 2014 Ofcom published its provisional conclusions in relation to the 
dispute and invited the Parties and any interested parties to provide any comments on those 
provisional conclusions by 21 August 2014. Ofcom provisionally concluded that the average 
wholesale charge that Telefónica may levy on Cloud9 for the provision of regulated roaming 
calls originating on visited networks in the European Union pursuant to wholesale roaming 
access arrangements under Article 3 of the EU Roaming Regulation shall not exceed the 
level of the average wholesale charge set out in Article 7 of the EU Roaming Regulation as 
described in the final conclusions accompanying this Determination. 

(G) Having carefully considered the responses to our provisional conclusions we have 
decided our overall conclusions should remain unchanged from the provisional conclusions. 

NOW, therefore, for the reasons set out in the accompanying explanatory statement, 
Ofcom makes this Determination for resolving this dispute— 

I Declaration of rights and obligations, etc. 

1. It is hereby declared that the average wholesale charge that Telefónica may 
levy on Cloud9 for the provision of regulated roaming calls originating on visited 
networks in the European Economic Area pursuant to wholesale roaming 
access arrangements under Article 3 of the EU Roaming Regulation shall not 
exceed the level of the average wholesale charge set out in Article 7 of the EU 
Roaming Regulation as described in the explanatory statement accompanying 
this Determination.  

II  Binding nature and effective date 

2. This Declaration is binding on Cloud9 and Telefónica; and 

3. This Declaration shall take effect on the day it is published. 

III Interpretation 

4. For the purpose of interpreting this Determination— 

a) headings and titles shall be disregarded; 

b) the Interpretation Act 1978 shall apply as if this Determination were an Act 
of Parliament; and  

c) terms used but not otherwise defined in this Determination shall have the 
meaning attributed to them in the EU Roaming Regulation. 
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5 In this Determination— 

a) “2003 Act” means the Communications Act 2003; 

b) “Cloud9” means Cloud9 Mobile Communications Limited and Cloud9 
Communications Limited whose registered company numbers are 
05474679 and 07153956 respectively, and any of their subsidiaries or 
holding companies, or any subsidiary of such holding companies, all as 
defined by section 1159 of the Companies Act 2006; 

c) “EU Roaming Regulation” means Regulation (EU) No 531/2012 on 
roaming on public mobile communications networks within the Union;  

d) “Ofcom” means the Office of Communications;  

e) “Parties” means Cloud9 and Telefónica;  

f) “Telefónica” means Telefónica UK Limited whose registered company 
number is 1743099, and any of its subsidiaries or holding companies, or 
any subsidiary of such holding companies, all as defined by section 1159 
of the Companies Act 2006; and 

g) “UK Regulations” means The Mobile Roaming (European Communities) 
Regulations 2007 (SI 2007/1933) (as amended).   

 

 

Neil Buckley 

Director of Investigations 

A person duly authorised in accordance with paragraph 18 of the Schedule to 
the Office of Communications Act 2002 

 
30 September 2014  


