
 

Undertakings given to Ofcom by BT 
pursuant to the Enterprise Act 2002 

 
 
 

WHEREAS: 
 
(a)  Ofcom considers that it has the power to make a reference to the Competition 

Commission under Section 131 of the Enterprise Act 2002; 
 
(b)  BT has offered undertakings to Ofcom in accordance with section 154 of the Enterprise 

Act 2002; and 
 
(c)  Ofcom, instead of making a reference to the Competition Commission, has decided to 

accept BT’s undertakings. 
 
NOW THEREFORE: 
 
BT hereby gives Ofcom the undertakings below (these “Undertakings”) and shall act in the 
manner set out in this document. 
 
1.  Scope

 
1.1 These Undertakings shall be binding on BT in the United Kingdom. 
 
1.2 These Undertakings shall apply in respect of the matters to which they relate in 

the whole of the United Kingdom (except the Hull Area) but shall apply to 
Northern Ireland only to the extent set out in section 13. 

 
2.  Definitions and Interpretation
 

2.1 In these Undertakings: 
 

“Access Network” means the Electronic Communications Network which runs 
from a Local Access Node to a network termination point on an End-User’s 
premise and which supports the provision of copper-based access services and 
fibre-based access services to End-Users.  
 
“Alternative Communications Provider Operational Area” means a 
Communications Provider Operational Area at an Exchange other than that 
requested by the Communications Provider so that the Communications Provider 
has the same ability to provide electronic communications services that make 
use of Network Access at no greater cost to the Communications Provider than 
that which it would have paid had it occupied a Communications Provider 
Operational Area at the Exchange named within its request. 
 
“AS” means the Access Services division referred to in these Undertakings as 
AS, to be established by BT in accordance with section 5 of these Undertakings. 
 
“AS CEO” means the Chief Executive Officer of AS. 
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“AS Headquarter Management Team” comprises the AS CEO and those of his 
direct reports based in the same city as the AS CEO, that city at the date these 
Undertakings take effect being London. 
  
“AS Management Board” means the management board of AS, comprising the 
AS CEO, his direct reports and any other person(s) appointed to that board from 
time to time.  
 
“Associated Services” means those products and services supplied from time to 
time ancillary to the provision of Metallic Path Facility and Shared Metallic Path 
Facility.  At the date these Undertakings take effect they are listed in section B6, 
part 6.03 of the BT Carrier Price List and include: 
 
a) co-mingling space (variable exchange space footprints and rack space 

units); 
 
b)  power (AC & DC); 
 
c)  ventilation & cooling; 
 
d)  internal tie cabling; 
 
e)  external tie cabling (for distant location); and 
 
f)  cable link for Metallic Path Facility and Shared Metallic Path Facility 

(installation of third party backhaul). 
 
“Backhaul Extension Service” means BT’s product of that name existing at the 
date these Undertakings take effect and as it may evolve, be developed or 
replaced (whether under the afore mentioned or a new name) from time to time. 
 
“Backhaul Product” means a Network Access service which runs from a BT Local 
Access Node to:  
 
a) another BT Local Access Node; or 
 
b) a BT Core Node; or  
 
c) another Communications Provider’s point of handover (but which is not an 

interconnection circuit or interconnection service provided over that circuit), 
 
provided that the straight line distance to any of the above is no more than the 
greater of: 
 

   i) 15km (or such other distance as may be mutually agreed between BT and 
Ofcom); or 

 
ii) the straight line distance from BT’s Local Access Node to the nearest BT 

Core Node.    
 

For the avoidance of doubt this definition does not include backhaul services to 
nodes outside the UK.  
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“Bitstream Network Access” means a form of Network Access which provides 
transmission capacity between an End-User premise and a BT node or a point of 
handover to another Communications Provider, which allows a degree of control 
to Communications Providers (including BT) over how the service to the End-
User is realised. 
 
“BT” means British Telecommunications plc whose registered company number 
is 1800000, and including any of its subsidiaries or holding companies, or any 
subsidiary of such holding companies, all as defined by section 736 of the 
Companies Act 1985, as amended by the Companies Act 1989. 
 
“BT Group Operating Committee” means the committee of that name, 
established by the BT Group plc Board resolution approved on 19 February 2002 
and any successor to that committee. 
 
“BT Group plc” means BT Group plc whose registered company number is 
4190816. 
 
“BT’s Backhaul Network” means BT’s Electronic Communications Network from 
BT’s Local Access Nodes to: 
 
a) another BT Local Access Node; or 
 
b)  a BT Core Node; or  
 
c) another Communications Provider’s point of handover.  
 
“BTNI” means the organisation within BT currently called BT Northern Ireland, 
together with its dedicated support teams in BT Regions, and includes any 
successors.  For the avoidance of doubt, it does not include BT employees or 
agents working in Northern Ireland for other parts of BT. 
 
“BT Wholesale” means the division within the BT organisation that  currently has 
that designation and which predominantly manages upstream products and 
services, apart from those which will be provided by AS, designed for use by 
other Communications Providers, as inputs to their own products, and includes 
any successors to that division. 
 
“Carrier Pre-selection” means a facility which allows a subscriber to whom a 
publicly available telephone service is provided by means of a public telephone 
network to select which pre-selected provider of such services provided wholly or 
partly by means of that network, is the pre-selected provider the subscriber 
wishes to use to carry his calls by designating in advance the selection that is to 
apply on every occasion when there has been no selection of provider by use of 
a telephone number. 
 
“Carrier Price List” means the price list having that name which contains charges 
for certain products and services provided by BT to Communications Providers 
and certain products and services provided by Communications Providers to BT, 
as such price list is amended from time to time, and which is published at 
www.btwholesale.com at the date these Undertakings take effect. 
 
“Code of Practice” means the code or codes of practice drawn up and published 
in accordance with section 9 of these Undertakings. 
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“Commercial Information” means information of a commercially confidential 
nature relating to SMP Products or other products and services to which 
Equivalence of Inputs applies; or in the case of sections 6.10.3 and 6.13 and 
6.14  relating to products and services described in section 6.1.2; and which 
relates to any or all of the following in relation thereto:- 
 
a) product development,  
b) pricing,  
c) marketing strategy and intelligence,  
d) product launch dates,  
e) cost,  
f) projected sales volumes, or  
g) network coverage and capabilities,  
 
excluding any such information as agreed by Ofcom from time to time.  
 
“Commercial Policy” means policies and plans in relation to SMP Products or, in 
the case of section 8.6, relating to products and services described in section 
6.1.2, and which relate to any or all of the following in relation thereto:- 
 
a) product development,  
b) pricing,  
c) marketing strategy and intelligence,  
d) product launch dates,  
e) cost,  
f) payment terms,   
g) product specific forecasting, or 
h) network coverage and capabilities,  
 
excluding any such policies and plans as agreed by Ofcom from time to time. For 
the avoidance of doubt this excludes commercial policy of general application 
across BT which it is appropriate to set centrally. 
 
“Communications Provider” means a person providing a Public Electronic 
Communications Service or a Public Electronic Communications Network, 
including BT where relevant and for the avoidance of doubt shall include any 
internet service provider.   For the avoidance of doubt this does not include any 
person in so far as he procures such a service or network for provision to himself 
or the members of his group of companies for their own private use. 
 
“Communications Provider Operational Area” means any part of an Exchange 
which is: 
 
a)  capable of independent use and occupation by a Communications 

Provider (including the use of the common areas) but which will not 
adversely affect the use or value of the remaining part of that property; 
and 

 
b)  is not bona fide reasonably required by BT at any time for the purposes of 

BT’s business. 
 
“Communications Provider Property Users Group” means a group representing 
Communications Providers (other than BT) made up of three representatives 
appointed by them. 
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“Core Node” means a node in an Electronic Communications Network whose 
primary function is not to support the provision of access services to End-Users 
but to switch or route traffic between other nodes in a network. 
 
“Customer Confidential Information” means any information, in whatever form, 
which, in the case of written or electronic information, is clearly designated by the 
Communications Provider as commercially confidential and which, in the case of 
information disclosed orally, is identified at the time of disclosure as such or is by 
its nature commercially confidential, but excluding any information which: 
 
a) enters the public domain otherwise than by reason of a breach of 

confidentiality; 
 
b) is previously known to BT at the time of its receipt; 
 
c) is independently generated or discovered at any time by BT; or 
 
d) is subsequently received from a third party without any restriction on 

disclosure. 
 
“DataStream” means an asynchronous transfer mode based Bitstream Network 
Access service offered under that name by BT at the date these Undertakings 
take effect. 
 
“Downstream Divisions” means BT’s divisions which are predominantly 
concerned with providing End-Users with downstream products and services and 
for the avoidance of doubt excludes BTNI. 
 
“EAB” means the Equality of Access Board to be established by BT in 
accordance with these Undertakings. 
 
“EAO” means the Equality of Access Office to be established under section 10 of 
these Undertakings. 
 
“End-User” has the same meaning as in the Communications Act 2003. 
 
”Equipment” means for the purpose of sections 5.19 and 7 Communications 
Provider’s equipment listed in Annex 4: 
 
a) which is under the sole control of that Communications Provider; 
 
b) which is used by that Communications Provider for the purpose of 

running and operating its own Electronic Communications Network; 
 
c) which provides Electronic Communications Services that make use of 

Network Access; and 
 
d) which is connected to the BT network. 
 
“Equivalence of Inputs” or “EOI” means that BT provides, in respect of a 
particular product or service, the same product or service to all Communications 
Providers (including BT) on the same timescales, terms and conditions (including 
price and service levels) by means of the same systems and processes, and 
includes the provision to all Communications Providers (including BT) of the 
same Commercial Information about such products, services, systems and 
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processes. In particular, it includes the use by BT of such systems and 
processes in the same way as other Communications Providers and with the 
same degree of reliability and performance as experienced by other 
Communications Providers. 
  
In this context “the same” means exactly the same subject only to: 

 
a)  trivial differences; 
 
b) such other differences as may be agreed by Ofcom in writing;  
 
c) differences relating to the following: 
 

i) credit vetting procedures; 
 
ii) payment procedures; 
 
iii) matters of national and crime-related security, physical security, 

security required to protect the operational integrity of the network and 
such other security requirements as agreed between BT and Ofcom 
from time to time; 

 
iv) provisions relating to the termination of a contract; and 
 
v) contractual provisions relating to requirements for a safe working 

environment; or 
 

d) such other differences as are specified elsewhere in these Undertakings, 
including where Commercial Information is provided in accordance with 
these Undertakings to any of the nominated individuals, and individuals 
occupying the roles and functional areas (and their relevant external 
advisers, subcontractors and agents) listed in Annex 2. 

 
“Estimated Space Availability Details” means details of estimated space 
availability within the Exchanges annually notified to the Communications 
Provider Property Users Group in accordance with section 7.1.2. 
 
“Ethernet” means the standard networking protocol defined under that name in 
IEEE 802.3 and published by the Institute of Electronic and Electrical Engineers. 
 
“Exchange” means for the purposes of section 7 a BT building containing a Local 
Access Node.  
 
“Exchange Line” means apparatus comprised in BT’s Electronic Communications 
Network and installed for the purpose of connecting a telephone exchange run by 
BT to a network termination point comprised in network termination and testing 
apparatus installed by BT for the purpose of providing Electronic 
Communications Services at the premises at which the network termination and 
testing apparatus is located. 
 
“Hull Area” means the area defined as the ‘Licensed Area’ in the licence granted 
on 30 November 1987 by the Secretary of State under section 7 of the 
Telecommunications Act 1984 to Kingston upon Hull City Council and Kingston 
Communications (Hull) plc. 
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“IBMC” means, in relation to any product or service, Installed Base Migration 
Complete, and is the date by which the migration of all of the relevant BT 
installed End-User base to the Equivalence of Inputs product is completed. 
 
“IPStream” means the IP-based Bitstream Network Access service offered by BT 
at the date these Undertakings take effect and as it may evolve, be developed or 
replaced (whether under the aforementioned or a new name) from time to time.  
 
“ITU” means International Telecommunications Union. 
 
“KPIs” means Key Performance Indicators.  
 
“Local Access Node” means a node in an Electronic Communications Network 
which supports the provision of services to End-Users.  For the avoidance of 
doubt, such nodes include the following, namely a main distribution frame, an 
optical distribution frame, a digital local exchange, a digital subscriber line access 
multiplexer, a remote concentrator unit and an MSAN.  
 
“Management Information Systems” means those management information 
systems which hold Commercial Information and/or Customer Confidential 
Information. 
 
“Metallic Path Facility” means a circuit comprising a pair of twisted metal wires 
between an End-User’s premise and a main distribution frame that employs 
electric, magnetic, electro-magnetic, electro-chemical or electro-mechanical 
energy to convey Signals when connected to an Electronic Communications 
Network.  
 
“Migration Process” means a process by which: 
 
a)  a Communications Provider transfers from using one product or service to 

another product or service; 
 
b)  an End-User transfers from using one product or service to another product 

or service;  
 
c)  an End-User transfers from using a product or service supplied by a 

Communications Provider to the same product or service supplied by 
another Communications Provider;  

 
d)  any combination of a), b) or c) above; 
 
e)  any combination of a), b) or c) above which involves more than one End-

User and/or two or more Communications Providers and the transfer takes 
place within a single process; or 

 
f)  any combination of a), b) or c) above which involves the synchronised 

transfer of multiple services or products.  
 
“MSAN” means a Multi-Service Access Node, being a Local Access Node in BT’s 
NGN which is capable of supporting the provision of multiple services to End-
Users whether over fibre or copper.  
 
“Network Access” has the same meaning as is given to “network access” in 
section 151(3) of the Communications Act 2003. 
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“Network Layer” means the network layer of the International Standards 
Organisation seven layer model for communications protocols. 
 
“NGN” means Next Generation Network, a packet-based Electronic 
Communications Network which is able to provide Electronic Communications 
Services and to make use of multiple broadband and quality of service-enabled 
transport technologies, and in which service-related functions are independent of 
underlying transport-related technologies.  
 
“Ofcom” means the Office of Communications as established by the Office of 
Communications Act 2002, or, where relevant, the Director General of 
Telecommunications as appointed under section 1 of the Telecommunications 
Act 1984. 
 
“Operational Support Systems” means those support systems carrying out the 
functions and processes which help to run a network and business, including (but 
not limited to) pre-ordering, taking a customer’s order, configuring network 
components, creating a bill and managing faults. 
 
“Partial Private Circuit” means a circuit providing dedicated transmission capacity 
between an End-User’s premise and another Communications Provider’s point of 
handover, using an interface, as defined at G703 or G957 or X21, all as 
published by the ITU.  
 
“Physical Layer” means the duct, fibre, copper, and other non-electronic assets in 
an Electronic Communications Network. 
 
“Primary Accounting Documents” means that term as defined in Schedule 2 of 
the Notification to BT under sections 48(1) and 86(1) of the Communications Act 
2003, and dated 22 July 2004. 
 
“PSTN” means Public Switched Telephone Network. 
 
“RFS date” means the Ready For Service date from which an Equivalence of 
Inputs product or service is available for use by other Communications Providers 
for their new End-Users, and is also available for use by BT (and is in use by BT) 
to handle all product or service events for New End-Users (being new after the 
RFS date).  The RFS date is also the date of the start of migration of the relevant 
installed base of End-Users.  In this definition “New End-User” means either: 
 
a) an End-User who has not previously been directly supplied by BT for any 

BT product or service; or 
 
b) an End-User with no current service from BT but who is returning to BT; 
 
and excludes for the avoidance of doubt: 
 
i) an existing BT End-User who is moving premises, and 
 
ii) an existing BT End-User purchasing a new service. 
 
“Scorecard” means a measure for setting targets in connection with the incentive 
remuneration of certain BT employees. 
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"SDH" means Synchronous Digital Hierarchy. 
 
“Shared Metallic Path Facility” means access to the non-voiceband frequencies 
of the Metallic Path Facility.  
 
“SLA” means Service Level Agreement. 
 
“SMP” means Significant Market Power, where this is found pursuant to a market 
review under the relevant provisions of the Communications Act 2003. 
 
“SMP Condition” has the same meaning as in the Communications Act 2003. 
 
“SMP Product” means a product or service falling within a market for Network 
Access in which BT has been determined from time to time by Ofcom as having 
SMP (excluding international direct dial products based on interconnection 
directly or indirectly to BT's international switching centres). 
 
“Statement of Requirements Process” means a procedure whereby a 
Communications Provider submits a request to BT for new or enhanced Network 
Access. 
 
“Sub-Loop Unbundling” means access to the part of a Metallic Path Facility or the 
part of a Shared Metallic Path Facility from an End-User premises to an 
intermediate point prior to the main distribution frame. 
 
“TILLAP” means a Traditional Interface Leased Line Access Product, being a 
leased line providing dedicated transmission capacity between an End-User's 
premise and a BT Local Access Node which uses an interface, as defined at 
G703 or G957 or X21, all as published by the ITU. 
 
“TILLBP” means either: 
 
a) A Traditional Interface Leased Lines Backhaul Product, being a 

Backhaul Product providing dedicated transmission capacity using an 
interface, as defined at G703 or G957 or X21, all as published by the 
ITU; or 

 
b) A Network Access service using an interface, as defined at G703 or 

G957 or X21 all as published by the ITU, up to and including a 
bandwidth of 2Mb/s, which runs from a Communications Provider’s 
radio base station to: 

 
i) a BT Local Access Node; or 

 
ii) a BT Core Node; or  
 
iii) that Communications Provider’s point of handover (but which is not 

an interconnection circuit or interconnection service provided over 
that circuit); 

 
provided that the straight line distance to any of the above is no more than the 
greater of:  

 
a) 15km (or such other distance as may be mutually agreed         

between BT and Ofcom); or 
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b) the straight line distance from a Communications Provider’s radio 

base station to the nearest BT Core Node.    
 

For the avoidance of doubt this definition does not include backhaul services to 
nodes outside the UK.  
 
“Transmission Layer” means the electronic assets at and below the link layer of 
the International Standards Organisation seven layer model for communications 
protocols.  For the avoidance of doubt this does not include Network Layer 
assets such as voice switches or data routers.  
 
“UK Combined Code on Corporate Governance” means the document of that 
name dated July 2003 and published by the Financial Reporting Council. 
 
“United Kingdom” has the meaning given to it in the Interpretation Act 1978. 
 
“Upstream Division(s)” means a BT division or divisions other than AS, 
predominantly concerned with providing upstream products and services 
designed for use by Communications Providers, as inputs to their own products.  
At the date of these Undertakings this includes BT Wholesale.  For the avoidance 
of doubt “Upstream Division(s)” excludes BTNI. 
 
"Vacation Exchange" means any Exchange identified on the list delivered to 
Ofcom under section 7.7. 
 
“Wholesale Analogue Line Rental” means an Electronic Communications Service 
provided for the use and ordinary maintenance of an analogue Exchange Line.  
 
“Wholesale Calls” means BT’s Network Access product consisting of the 
provision of an end-to-end calls service on a BT maintained line that the 
Communications Provider in turn offers to its End-Users.  

 
“Wholesale End-to-End Ethernet Service” means a Network Access service 
providing uncontended Ethernet bandwidth between an End-User premise and 
another End-User premise up to a maximum straight-line distance of 25km 
between each premise unless technical feasibility dictates otherwise. 
 
“Wholesale Extension Service” means BT’s product of that name existing at the 
date these Undertakings take effect and as it may evolve, be developed or 
replaced (whether under the afore mentioned or a new name) from time to time.  
 
“Wholesale Extension Service Access Product” means a Network Access service 
that provides uncontended Ethernet bandwidth between an End-User’s premise 
and a BT Local Access Node. 
 
“Wholesale Extension Service Backhaul Product” means a Backhaul Product that 
provides uncontended Ethernet bandwidth. 
  
“Wholesale ISDN2 Line Rental” means an Electronic Communications Service 
provided for the use and ordinary maintenance of an ISDN2 Exchange Line.  
 
“Wholesale ISDN30 Line Rental” means an Electronic Communications Service 
provided for the use and ordinary maintenance of an ISDN30 Exchange Line.  
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“Wholesale Line Rental” means any or all of Wholesale Analogue Line Rental, 
Wholesale ISDN2 Line Rental and Wholesale ISDN30 Line Rental. 
 

2.2 Words or expressions shall have the meaning assigned to them in these 
Undertakings and otherwise any word or expression shall have the same 
meaning as it has in the Communications Act 2003. 

 
2.3 The Interpretation Act 1978 shall apply as if these Undertakings were an Act of 

Parliament. 
 
2.4 Headings and titles shall be disregarded. 
 
2.5 The Annexes shall form part of these Undertakings. 
 
2.6 References to sections and Annexes shall mean sections of, and Annexes to, 

these Undertakings, unless otherwise stated. 
 
2.7 In these Undertakings, “product” means product and/or service as appropriate, 

unless the context otherwise requires. 
 
3.  Provision of equivalent products and services 
 
 3.1 Equivalence of Inputs for certain products and services 
 

3.1.1 BT shall apply Equivalence of Inputs to the following products in 
accordance with the timetable set out in Annex 1 to these 
Undertakings, and continue to apply it following the relevant IBMC 
dates:  

 
a)  Wholesale Analogue Line Rental; 
 
b)  Wholesale ISDN2 Line Rental; 
 
c)  Wholesale ISDN30 Line Rental; 
 
d)  Wholesale Extension Service;  
 
e)    Shared Metallic Path Facility; 
 
f)  Metallic Path Facility; 
 
g)  IPStream; and 
 
h)  Backhaul Extension Service.  

 
3.1.2 When BT provides in the future the following products it will do so on 

an Equivalence of Inputs basis: 
 

a)  Wholesale Extension Service Access Product; 
 
b) Wholesale Extension Service Backhaul Product; 
 
c) Wholesale End-to-End Ethernet Service; 
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d) IP based Bitstream Network Access products that are the 
successors to IPStream or DataStream; and 

 
e) A successor product to Wholesale Line Rental if: 

 
i) such a product is provided using BT's NGN, based on 

MSAN access; and  
 
ii) BT is determined by Ofcom to have SMP in a Network 

Access market or markets which includes that product. 
 
3.1.3 Nothing in this section 3.1 shall require BT when providing Wholesale 

Line Rental either to itself or to other Communications Providers to 
use Metallic Path Facility as an input to that product. 

 
3.1.4 Should BT plan to provide a successor product to Wholesale Line 

Rental using BT’s NGN and based on MSAN access, BT shall agree 
with Ofcom what, if any, input to this product it would be appropriate 
to provide on an Equivalence of Inputs basis, taking into account the 
commercial aspirations of those Communications Providers using 
Metallic Path Facility and Shared Metallic Path Facility and other 
Communications Providers and the long term interests of consumers.  
If agreement is reached, BT shall use such input for the successor 
Wholesale Line Rental product on an Equivalence of Inputs basis. 

 
3.2 BT will as a gesture of good faith: 
 

3.2.1 if notwithstanding the date specified in paragraph 1 of Annex 1 it does 
not achieve an RFS date for Equivalence of Inputs for Wholesale 
Analogue Line Rental of 31 December 2006 (other than as a result of 
matters beyond its reasonable control), provide an allowance to 
Communications Providers, including the relevant parts of BT, of a 
monthly amount of 25 pence for each Wholesale Analogue Line 
Rental line that they respectively rent for each complete month from 1 
January 2007 until the date that RFS for Equivalence of Inputs for 
Wholesale Analogue Line Rental is achieved or 30 June 2007, 
whichever is the earlier. Such monthly allowance will not be made for 
any such line which the Communications Provider has ceased to rent 
in the month in question.   

  
3.2.2 if it does not achieve an RFS date of 30 June 2006 for Metallic Path 

Facility and Shared Metallic Path Facility  (other than as a result of 
matters beyond its reasonable control), provide an allowance to 
Communications Providers, including the relevant parts of BT, of a 
monthly amount of 25 pence for each Metallic Path Facility and 
Shared Metallic Path Facility line that they respectively rent for each 
complete month from 1 July 2006 until the date that RFS for Metallic 
Path Facility and Shared Metallic Path Facility as appropriate is 
achieved. Such monthly allowance will not be made for any such line 
which the Communications Provider has ceased to rent in the month 
in question.  

 
Provided that BT shall not be obliged to pay any allowances under sections 3.2.1 
and 3.2.2 if the failure to achieve an RFS date is the result of matters beyond its 
reasonable control, provided that if such failure is due in whole or in part to the 
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acts or omissions of any Communications Provider, any dispute over the 
provision of any such allowances may be referred to Ofcom.  BT agrees to be 
bound by Ofcom's decision as to what extent, if at all, any such allowance shall 
be made. 
 

3.3 If BT and Ofcom agree an Equivalence of Inputs timetable in respect of any other 
product that does not use BT’s NGN in addition to those in section 3.1 such new 
agreed timetable will apply. 

 
3.4 Commencing on 1 January 2006 BT shall make available to other 

Communications Providers a stand alone address matching service (on the basis 
that the data made available under that service can only be used by 
Communications Providers for address matching purposes directly related to the 
order and/or repair of the products concerned) with the objective of reducing 
address matching failures, until such service is no longer reasonably required by 
virtue of the availability of an alternative Equivalence of Inputs service. 

 
3.5 Commencing on 1 July 2006 BT will provide improved access to the engineering 

appointment books used by BT to enable Communications Providers to provide 
their End-User customers with a service better and faster than that which they 
are able to provide as at the date of these Undertakings, until such service is no 
longer reasonably required by virtue of the availability of an Equivalence of Inputs 
service. 
 

3.6   
 

3.6.1 Commencing on 1 January 2007 and until such time as the relevant 
RFS date is reached, BT employees and agents will use the 
Wholesale Line Rental service provider gateway to raise Wholesale 
Analogue Line Rental service transfer requests when BT takes over a 
customer of another Communications Provider, and where that 
customer is not already a BT customer for any other retail product. 

 
3.6.2 In circumstances where a Communications Provider ceases to trade 

and BT takes a bulk transfer of customers of that Communications 
Provider, section 3.6.1 shall not apply to the extent that there is a 
requirement to use the Wholesale Line Rental service provider 
gateway to raise service transfer requests. 

 
Migration Processes 
 
3.7 To the extent that the Migration Processes are either internal to BT or are 

otherwise within BT’s control, BT shall apply Equivalence of Inputs to BT’s 
Migration Processes for products for which BT must apply Equivalence of Inputs.  
Where the migration involves EOI and non EOI products, the EOI Migration 
Process will only apply to the part of the process involving the EOI product.  BT 
shall apply the EOI Migration Process at the same time as the relevant RFS date 
set out for each product in Annex 1 or as otherwise agreed with Ofcom.  Where a 
process involves more than one EOI product, the RFS date for each product 
shall apply separately to the relevant EOI Migration Process.   

 
3.8 BT shall comply with performance targets for the Migration Processes covered by 

section 3.7 as required in writing by Ofcom and following any consultation to be 
undertaken by Ofcom, provided that such targets are reasonable and practicable. 
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4. Transparency 
 

4.1 BT shall, for Partial Private Circuits, Carrier Pre-selection and DataStream:   
 

4.1.1  within three months of these Undertakings taking effect, provide 
sufficient transparency to other Communications Providers to enable 
them to identify and understand any differences between the matters 
BT is required to list in its reference offer pursuant to the relevant 
SMP Condition in connection with the products referred to above in 
this section 4.1 which it provides to other Communications Providers, 
and the comparable products that it supplies to itself; and 

 
4.1.2  use its reasonable endeavours at all times to resolve any outstanding 

issues with any other Communications Provider concerning its 
provision of the products referred to in section 4.1 (including the 
systems and processes used to supply such products) to that 
Communications Provider.  

 
4.2 When AS provides in the future a TILLAP or a TILLBP, the costs attributable to 

those products shall form part of the cost stack for BT’s relevant Partial Private 
Circuits, and shall allow other Communications Providers to replicate 
commercially, from the point of view of their use of the TILLAP and/or TILLBP, 
relevant Partial Private Circuits, as set out in section 5.6. 

 
5.  Access Services
 

The establishment of Access Services  
 

5.1 BT shall establish AS within four months of these Undertakings taking effect, and 
shall thereafter operate AS in accordance with these Undertakings.  

 
5.2 BT shall, within five months of these Undertakings taking effect, satisfy Ofcom 

that it has established AS in accordance with section 5.1.   
 
5.3 AS shall provide those SMP Products which are predominantly provided using 

the Physical Layer and/or Transmission Layer of BT’s Access Network and/or the 
Physical Layer and/or Transmission Layer of BT's Backhaul Network, as set out 
in sections 5.4, 5.5, 5.7 and 5.8.  The provision of products shall include in 
particular:-  
 
a)   product management; 
b) sales (or equivalent internal supply between AS and other   
        parts of BT); 
c) in-life service management; 
d) specification of the products and their functionality; and 
e) setting prices. 

 
AS shall sell (or internally supply within BT) its products to any Communications 
Provider and shall determine Commercial Policy in respect of those products.  

 
5.4 Section 5.3 applies to the following existing SMP Products and enhancements to 

those SMP Products and their immediate successors: 
 

a)  Wholesale Analogue Line Rental; 
 

- 14 - 



b)  Wholesale ISDN2 Line Rental; 
 
c)  Wholesale ISDN30 Line Rental; 
 
d)  Wholesale Extension Service and relevant handover products; 
 
e)  Shared Metallic Path Facility and Associated Services; 
 
f)  Metallic Path Facility and Associated Services. 
 
g) Backhaul Extension Service and relevant handover products. 
 

5.5 AS shall also offer to provide to any Communications Provider within a 
reasonable time of a request the following and where relevant their handover 
products: 

 
a) TILLAP; 
 
b) TILLBP; 
 
c) Wholesale Extension Service Access Product; 
 
d) Wholesale Extension Service Backhaul Product;  
 
e) Wholesale End-to-End Ethernet Service; and 
 
f) Sub-Loop Unbundling and any relevant associated services.   
 

5.6 When AS provides a TILLAP or a TILLBP, those products shall be made 
available to other Communications Providers in a manner that provides them with 
the opportunity to replicate commercially, from the point of view of their use of the 
TILLAP and/or TILLBP, relevant Partial Private Circuits. 

 
5.7 If a new Network Access product is provided using BT’s NGN: 
 

a) which is based on MSAN access; and  
 
b) BT is determined by Ofcom to have SMP in a market containing the new 

Network Access product; and  
 
c) MSANs do not contain Network Layer functionality; 
 
then, if so required by Ofcom, the new Network Access and any relevant 
handover product will be provided by AS. 
 

5.8 For products not covered by section 5.7, if so required by Ofcom, AS shall 
provide on the same basis as set out in section 5.3 any new form of Network 
Access which BT is obliged to supply as a result of a market review carried out 
under the relevant provisions of the Communications Act 2003, if such new form 
of Network Access would be predominantly provided using the Physical Layer 
and/or Transmission Layer of BT’s Access Network and/or the Physical Layer 
and/or Transmission Layer of BT’s Backhaul Network.  

 
5.9 As part of the establishment of AS, the people and non-network capabilities used 

to provide fixed line number portability will be included in AS. 
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5.10 AS will develop its Backhaul Products in accordance with sections 5.16 to 5.18. 
 
5.11 Where Network Access products are requested from AS by Communications 

Providers (including BT) which are not products which BT is obliged to provide as 
a result of a finding of SMP, AS will use a Statement of Requirements Process, 
and will be subject to EAB oversight in its operation of that process. In these 
cases, however, AS is free to treat those requests as would any other 
commercial organisation and to accept or reject them on the basis of, among 
other things: 

 
a) fit with the assets, skills and resources and terms of reference of AS; 
 
b) commercial attractiveness to AS; and 
 
c) opportunity cost to AS. 
 
For the avoidance of doubt, section 5.11 does not apply in relation to internal 
products AS supplies to the rest of BT relating to the core network as described 
in section 5.46.1 f) or as otherwise agreed between BT and Ofcom. 

 
5.12 AS shall control and operate the assets contained within the Physical Layer of 

BT’s Access Network and the Physical Layer of BT’s Backhaul Network including 
such items needed to support these assets, such as line testing and remote 
diagnostics. It shall determine which products these assets must support, and 
also determine any appropriate enhancements in the functionality of these 
assets, having full responsibility for any investment decisions relating to these 
assets and made within the annual operating plan to be created in accordance 
with section 5.28. It shall have full responsibility for building, maintaining and 
repairing these assets. 

 
5.13  AS shall not control or operate the assets contained within the Transmission 

Layer of BT’s Access Network and the Transmission Layer of BT’s Backhaul 
Network, but it shall have influence over the way in which these assets are 
managed sufficient for it to be able adequately to discharge its responsibilities 
under section 5.3. This influence shall be provided using mechanisms including 
the following: 

 
5.13.1 AS requirements for new SMP Products which determine platform 

requirements shall be set out in AS product roadmaps and volume 
forecasts which shall be agreed with relevant platform managers. This 
includes new AS SMP Products delivered over BT’s NGN, as well as 
new SMP Products delivered over the current network. Where 
backhaul platforms support products supplied by AS and other 
products supplied elsewhere in BT, AS will have the principal role in 
determining delivery requirements where it is the predominant user of 
the platform or where AS provides the only SMP Product using that 
platform; 

 
5.13.2 any investment decisions required in consequence of the product 

roadmaps and volume forecasts referred to in section 5.13.1 shall be 
considered solely on their own merits, and shall not take into 
consideration the potential impact on other products offered by BT’s 
businesses downstream of AS other than in as much as they affect 
aggregate demand forecasts;  
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5.13.3 when AS makes use of Transmission Layer assets from BT 

Wholesale it shall set standards for in-life service management, 
covering such matters as provisioning times, provisioning 
effectiveness, fault rates, repair times and repeat fault rates. The 
standards will be based upon its judgement of the needs of the 
customer base it serves, and will not simply replicate the standards 
prevailing for BT’s downstream services.  The required standards 
shall be reasonably practicable and set out in SLAs between AS and 
BT Wholesale; and 

 
5.13.4 new requirements for SMP Products to be provided by AS will be 

addressed by an AS owned Statement of Requirements Process. 
  

5.14 BT employees working for AS shall include: 
 

5.14.1 all field engineers, (excluding some of the network planning, design 
and management engineers for BT's Backhaul Network), including 
their line management up to and including the AS CEO, associated 
with the provision, installation, maintenance and repair of the Physical 
Layer of BT’s Access Network and of the Physical Layer of BT’s 
Backhaul Network; 

 
5.14.2 those employees involved in the design, planning, implementation and 

in-life service management of products based upon the Physical 
Layer and/or Transmission Layer of BT’s Access Network or the 
Physical Layer and/or Transmission Layer of BT’s Backhaul Network, 
including their line management up to and including the AS CEO; and 

  
5.14.3 those employees who carry out activities which are ancillary to those 

described in section 5.14.1 and section 5.14.2, those who support and 
manage them, and those who undertake the sales function of AS. 

 
5.15 In relation to particular geographical areas, AS and BT Wholesale may agree 

from time to time that: 
 
a) BT Wholesale shall on behalf of AS undertake activities which under these 

Undertakings are otherwise to be undertaken by AS; and/or 
 
b) AS shall on behalf of BT Wholesale undertake activities which under these 

Undertakings otherwise fall to be undertaken by BT Wholesale, 
 

provided that, unless Ofcom agree otherwise, not more than 250 field engineers 
shall at any one time be engaged in the undertaking of activities under this section. 

 
Backhaul principles 
 
5.16 When AS makes available Backhaul Products it shall do so in the following 

manner: 
 

5.16.1 AS shall ensure that the provision of Backhaul Products which are 
SMP Products is not conditional on the provision of another form of 
Network Access or another product unless agreed by Ofcom; 
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5.16.2 AS shall ensure that Communications Providers can purchase 
Backhaul Products which are SMP Products in such a way that they 
can join together multiple network nodes, for example in daisy-chain 
or hub and spoke topologies, but not where the use of those 
topologies has the intent or effect of replicating a core network;  

 
5.16.3 AS shall develop solutions that provide the ability to pick-up 

aggregated traffic from one or more smaller sites to a common 
handover point, including a managed transmission service. This 
section 5.16.3 shall apply to transmission services using either or both 
SDH and Ethernet technology in markets in which BT is determined 
by Ofcom to have SMP and any future technologies which enhance or 
replace these in Network Access markets; 

 
5.16.4 AS shall provide Backhaul Products which are SMP Products which 

carry aggregated traffic referred to in section 5.16.3 to a point of 
handover within other Communications Providers’ own networks. 
Such Backhaul Products shall include products based on SDH 
technology and products based on Ethernet technology, and any 
future technologies which enhance or replace these; and 

 
5.16.5 AS shall ensure that Backhaul Products which are SMP Products 

provided to other Communications Providers shall give those 
Communications Providers the option to purchase the same degree of 
resilience as that offered to other parts of BT, and that the levels of 
resilience offered will be backed by appropriate SLAs. 

 
5.17 Where charges for Backhaul Products are required by an SMP Condition to be 

cost orientated (however that requirement is expressed) BT shall set charges: 
 

5.17.1 using a distance related pricing gradient that accurately reflects the 
underlying costs of providing the product, so that Communications 
Providers purchasing these products benefit appropriately from 
extending their own network reach; and  

 
5.17.2 using a bandwidth related pricing gradient that accurately reflects the 

underlying costs of providing the product. 
 
5.18 Where charges for a Backhaul Product which is an SMP Product are not required 

to be cost orientated, AS shall ensure that bandwidth related and distance 
related costs variations are among the factors taken into account in setting 
charges. 

 
5.19 BT shall provide space in accordance with the obligations set out in section 7 of 

these Undertakings to permit the location by other Communications Providers of 
Equipment which can be used to aggregate traffic from multiple services which 
originates or terminates on BT’s Access Network, as well as traffic which 
originates or terminates on other Communications Providers’ own Access 
Networks.  

 
General 
 
5.20 Where assets controlled and operated by AS, as described in section 5.12 

above, are not or cease to be used in connection with any SMP Product, such 
assets may be re-allocated to another part of BT and (notwithstanding anything 
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in section 5.14), relevant field engineers and other relevant BT employees 
working for AS may be re-allocated outside AS. 

 
5.21  To the extent that a product supplied by AS which is an SMP Product ceases to 

be such, BT may provide matters set out in section 5.3 (a) to (e) other than within 
AS and not withstanding anything in section 5.14, relevant BT employees 
working for AS may be re-allocated outside AS. 

 
5.22 Products offered by AS in accordance with section 5 will also be offered by BT in 

Northern Ireland. 
 
The composition and duties of Access Services 
 
5.23 AS shall be a separate division within BT. 
 
5.24 In anticipation of section 5.1, BT shall appoint the AS CEO within one month of 

the date that these Undertakings take effect. 
 
5.25 The AS CEO shall report solely and directly to the BT Group plc CEO. 
 
5.26 The AS CEO shall not be a member of the BT Group Operating Committee but 

may attend where matters pertaining to AS are discussed and where such 
attendance is appropriate. The EAO shall be notified of such attendances. 

 
5.27 The AS Management Board shall manage AS in a way designed to secure 

compliance with those sections of these Undertakings applicable to AS and shall 
operate to terms of reference agreed by the BT Group plc CEO following 
consultation with Ofcom.  The terms of reference will be notified to Ofcom. 

 
Governance of Access Services  
  
5.28 With effect from the BT financial year 2006/2007, AS shall establish an annual 

operating plan which shall be submitted to the BT Group plc Board for approval.  
Once approved, execution of that plan shall be the responsibility of the AS CEO 
and the AS Management Board.  The plan will establish the budget, including 
capital and operating expenditure, for AS.  The plan shall include plans and 
targets for implementing and applying those sections of these Undertakings 
applicable to AS for the relevant year. Following each year of operation of AS 
such plan shall include a commentary on the previous year’s implementation and 
application of these Undertakings as they apply to AS. The annual operating plan 
and commentary shall be shared with the EAB.  

 
5.29 The AS CEO shall have delegated authority from the BT Group plc Board to 

authorise capital expenditure of up to £75 million within the annual operating plan 
referred to in section 5.28.  This limit may be varied from time to time at the 
discretion of the BT Group plc Board. Ofcom and the EAB shall be notified of 
such variation within five working days. 

 
5.30 With effect from the start of BT’s financial year 2006/2007, the charging 

approach, management accounts and management information associated with 
AS shall be prepared on the following basis or as may be otherwise agreed by 
BT and Ofcom: 

 
a)  charges will be calculated on the same basis for BT and other 

Communications Providers; 
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b)  information relating to those charges shall be provided in the same way for 

BT and other Communications Providers; 
 
c)  transfer charges in the regulatory accounts for products provided to and 

from AS and other BT divisions will be separately identified and based on 
the transfer charging principles set out in the Primary Accounting 
Documents of the regulatory financial statements; and 

 
d)  Physical Layer access and backhaul assets will be capitalised and 

depreciated in AS's financial statements in line with BT's accounting 
policies.  AS's use of the Transmission Layer access and backhaul assets 
will be accounted for as a charge in AS's P&L.  BT will implement a transfer 
charging arrangement between AS on the one hand and the other BT 
divisions on the other hand consistent with the scheme used for the 
regulatory financial statements and agreed with Ofcom. 

 
5.31 With effect from the start of BT’s financial year 2006/2007, the regulatory 

financial statements of BT will also separately present the financial results of AS.  
The form, content and basis of preparation of the financial results of AS will 
follow those used in the preparation of the regulatory financial statements of BT 
except where differences are agreed with Ofcom and properly disclosed in the 
financial statements and related documentation.  Information about the financial 
results of AS will include the following: headline revenue, cost of sales (or gross 
margin), SG&A, EBITDA, depreciation, operating profit and capital expenditure, 
revenues broken down into the broad product groups that the AS provides and 
further split between internal and external sales, separately identified payments 
to other parts of BT for products that form inputs to AS products (e.g. 
electronics); and a commentary that explains any changes in the basis within 
which the above figures are presented.  BT’s regulatory financial statements will 
reconcile AS’s revenue and operating profit (and other such items as may be 
agreed between BT and Ofcom) with information about AS shown in BT Group 
plc’s annual report and accounts.  The independent audit of BT’s financial 
statements will include AS. 

 
5.32 BT shall begin to report AS’s financial performance in BT Group plc’s annual and 

quarterly reports in the same format as is used for BT’s existing divisions from 
the start of BT’s financial year 2006/2007.  

  
5.33  The AS Headquarter Management Team shall move to: 
 

5.33.1  access controlled accommodation which is separately secured from 
BT businesses downstream of AS and shall have completed this 
move within six months of the date that these Undertakings take 
effect; and 

 
5.33.2  accommodation which is separately located from BT businesses 

downstream of AS unless otherwise agreed by Ofcom and shall have 
completed this move within eighteen months of the date that these 
Undertakings take effect. 

 
5.34 Once the AS Headquarter Management Team is established the AS CEO will 

review with the EAB the adequacy of any planned moves to access controlled 
accommodation, and make appropriate changes. 
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5.35 None of the employees described in section 5.14 may, whilst working for AS, 
work for the Upstream Division(s) or any of the Downstream Divisions, save as 
agreed in writing by Ofcom. 

 
5.36 All incentive remuneration of BT employees working for AS shall reflect solely the 

objectives of AS.  AS will operate to a Scorecard which reflects its responsibilities 
to deliver Equivalence of Inputs and fair access to its products. The principles of 
that Scorecard will be cascaded to all BT employees working for AS who have 
currently, or may have in the future, bonus payments. Bonus payments based on 
Scorecard performance shall relate solely to the performance of AS and to any 
other relevant obligations under these Undertakings. Such bonus payments shall 
not be denominated in BT Group plc shares, but BT employees working for AS 
remain eligible to participate in BT's ongoing and future general all-employee 
share plans and benefits arrangements.  

 
5.37 BT shall as soon as reasonably practicable:  
 

5.37.1  introduce new long term incentive plans for relevant BT employees 
working for AS including a deferred bonus plan (‘new plans’) which BT 
anticipates will be in place for implementation during the summer of 
2006; 

 
5.37.2 where a BT employee has been granted an option over shares under 

the BT Group Global Share Option Plan or an award of shares under 
the BT Group Incentive Share Plan, the BT Group Retention Share 
Plan or the BT Group Deferred Bonus Plan and subsequently moves 
to AS, use its reasonable endeavours to replace those options or 
share awards with share awards under the new plans;   

 
5.37.3 ensure that, where a performance condition applies to the granting or 

vesting of an award under the new plans, that performance condition 
shall relate to the performance of AS or some other appropriate index 
related to the objectives of AS; and 

 
5.37.4 ensure that no such awards in respect of BT Group plc shares shall 

be made to BT employees at a time they are working for AS except 
that BT Group plc shares may be part of an appropriately weighted 
basket of shares or some other appropriate index. 

 
5.38 Save as set out in section 5.41, no employee or agent of BT (including its 

external advisers and sub-contractors), who is not working for AS shall: 
 

5.38.1 directly or indirectly participate in the formulation or making of, or 
influence or attempt to influence, the Commercial Policy of AS except 
through such mechanisms and processes that are also available to 
other Communications Providers; or 

 
5.38.2 have access to Commercial Information of AS held by any employee 

or agent of BT working for AS unless it is of the nature that would be 
provided to other Communications Providers in the ordinary course of 
business. 

 
5.39 BT employees working for AS shall not disclose AS Customer Confidential 

Information to BT employees working for the Upstream or Downstream Divisions 
except: 
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a) with the relevant customer’s consent; or 
 
b) to the minimum extent that disclosure to BT employees working for 

the Upstream Division(s) is necessary to operationally enable AS to 
deliver products provided by AS under section 5 of these 
Undertakings; or 

 
c) where an order is transferred from one part of BT to another pursuant 

to section 5.47.5, and the information is disclosed solely for the 
purpose of that transfer. 

 
Disclosure of such information may be made to the nominated individuals (if any), 
and individuals occupying the roles and functional areas (and their relevant 
external advisers, sub-contractors and agents) listed in Part A and Part B of Annex 
2. 

 
5.40 No employee or agent of BT (including its external advisers and sub-contractors), 

who is working for AS, shall influence or attempt to influence, the Commercial 
Policy of the Downstream Divisions or Upstream Division(s) of BT except: 

 
a) through such mechanisms and processes that are also available to other 

Communications Providers; 
 
b) as required for the delivery of these Undertakings, for example for the 

development of AS services utilising network assets managed by 
Downstream and Upstream Divisions of BT, or for the planning and 
implementation of BT’s NGN; 

 
c) if they are nominated individuals or individuals occupying the roles and 

functional areas (or their relevant external advisers, sub-contractors and 
agents) listed in Part A of Annex 2; 

 
d) as otherwise provided for in these Undertakings; or 
 
e) if otherwise agreed with Ofcom. 
 

5.41 As referred to in section 5.38: 
 

5.41.1 sections 5.38.1 and 5.38.2 shall not apply to the nominated individuals 
(if any), and individuals occupying the roles and functional areas (and 
their relevant external advisers, sub-contractors and agents) listed in 
Part A of Annex 2; 

 
5.41.2 section 5.38.2 shall not apply to the nominated individuals (if any), 

and individuals occupying the roles and functional areas (and their 
relevant external advisers, sub-contractors and agents) listed in Part 
B of Annex 2; 

 
5.41.3 any nominated individuals and individuals occupying the roles and 

functional areas listed in Annex 2 shall be subject to dedicated 
training on the receipt and sharing of information relating to AS and on 
the restrictions on the exercise of influence required by these 
Undertakings. The EAB may review both the scope of Annex 2 and 
the training offered under this section; and 
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5.41.4 BT and Ofcom may agree from time to time to modify the lists in 

Annex 2.  If no agreement is reached the list will remain unchanged. 
 
5.42 For the avoidance of doubt, AS may draw upon support services from any part of 

BT or BT’s agents and sub-contractors and may use BT’s centres of excellence 
(including billing), provided that doing so will not require the disclosure of 
Commercial Information of AS, except where such support services or centres of 
excellence are included in either Part A or Part B of Annex 2.  

 
5.43 AS shall ensure that the way in which new product requests are received and 

evaluated and Commercial Information of AS is made available is substantially 
the same for all Communications Providers (including BT) in like circumstances 
in relation to products where Equivalence of Inputs applies and is on a not unduly 
discriminatory basis in the case of other SMP Products. 

 
5.44 BT shall: 
 

5.44.1 ensure that all its Operational Support Systems designed for AS are 
designed on the principle of separation from the rest of  BT systems;  

 
5.44.2 ensure that AS will have a logically separate Operational Support 

Systems capability that supports Wholesale Analogue Line Rental, 
Shared Metallic Path Facility and Metallic Path Facility by 30 June 
2007, Wholesale ISDN2 Line Rental by 30 September 2007 and 
Wholesale ISDN30 Line Rental by 31 December 2007. The rigour of 
such separation shall be tested through an external audit;  

 
5.44.3 physically separate its Operational Support Systems such that these 

systems are run physically separately for AS and the rest of BT by 30 
June 2010; and 

 
5.44.4 review on a regular basis with Ofcom achievement on a roadmap for 

the separation referred to in sections 5.44.1,  5.44.2 and 5.44.3.  
 

5.45 Within 12 months of these Undertakings taking effect, BT shall logically partition 
its Management Information Systems such that these systems are run separately 
for AS and the rest of BT such that they do not lead to undue discrimination 
against other Communications Providers.   

 
5.46 The products and services supplied by Access Services  
 

5.46.1 AS will not supply any product to any other part of BT unless it also 
offers that product to other Communications Providers on an 
Equivalence of Inputs basis. This requirement does not apply to: 

 
a)  TILLAP and TILLBP;  
 
b) such Associated Services as may be agreed with Ofcom;  
 
c) any product where Ofcom agrees Equivalence of Inputs is not 

required for reasons of practicability or otherwise; 
 
d) products listed in Annex 1 before Equivalence of Inputs is required 

to be provided in accordance with section 3.1; 
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e) any new product to the extent of any agreement by Ofcom that 

Equivalence of Inputs shall only apply from any particular date; 
 
f) products relating to core network, duct, fibre and transmission 

between Core Nodes; 
 
g) any other product or class of products that Ofcom and BT agree 

does not need to be supplied externally; 
 
h) maintenance and provision carried out by AS field engineers, on 

behalf of a Communications Provider, on network termination 
equipment and internal wiring which is located on End-User 
premises; and 

 
i) ‘handover products’ referred to in sections 5.4, 5.5 and 5.7. 
 

5.46.2 Section 5.46.1 shall not apply to products which: 
 

a) exist at the date the Undertakings come into force; and 
 
b) will be supplied by AS; and 
 
c) are not listed in Annex 1. 

 
BT will within four months of these Undertakings coming into force 
review such products with Ofcom and agree either that: 

 
a) section 5.46.1 c) shall apply; or 
 
b) the product will be withdrawn from sale or supply by AS; or 
 
c) Equivalence of Inputs will be required. 

 
If the product will be withdrawn from sale or supply by AS, BT and 
Ofcom shall agree an appropriate and reasonable withdrawal date. 
 
If EOI is required, BT and Ofcom shall agree appropriate and 
reasonable RFS and IBMC dates. 

 
Twelve months after these Undertakings come into force, the exemption 
from section 5.46.1 above shall lapse in relation to products to which 
this section 5.46.2 applies, unless BT and Ofcom agree otherwise. 

 
5.46.3 For the avoidance of doubt, section 5.46.1 shall not alter the obligations 

concerning Equivalence of Inputs:- 
 

a) in respect of any product referred to in Annex 1; and 
b) in respect of any product falling within section 11. 

 
Sales 
 
5.47 In relation to sales activities: 
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5.47.1.  AS is expected to be the primary channel to market for its portfolio of 
products. 

 
5.47.2 AS can take orders for products which are product managed by BT 

Wholesale or another part of BT, and project manage their delivery, 
only under the following circumstances: 

 
a) where products which are managed by parts of BT other than AS 

and AS products require detailed operational co-ordination, in 
order for example to synchronise the supply of different elements 
of those products, such as combined orders for Wholesale Line 
Rental and Carrier Pre-selection; or 

 
b) where a Communications Provider’s commercial relationship with 

BT is only with AS because it predominantly purchases AS 
products, but it wishes as a matter of convenience to place a low 
volume of orders for other BT products via AS; or  

 
c) by agreement between BT and Ofcom. 

 
5.47.3  AS shall only accept orders for products from Communications 

Providers, including BT, unless otherwise agreed with Ofcom.  
 
5.47.4  Other parts of BT can take orders for products which are product 

managed by AS and project manage their delivery, only under the 
following circumstances: 

 
a) where products which are product managed by AS and other parts 

of BT require detailed operational co-ordination, in order for 
example to synchronise the supply of different elements of those 
products as described in section 5.47.2 a) above; or 

 
b) where a Communications Provider has or wishes to have a 

commercial relationship with a part of BT other than AS; or 
 
c) by agreement between BT and Ofcom. 
 

5.47.5  Where a Communications Provider places an order with one part of BT 
which pursuant to sections 5.47.2, 5.47.3 or 5.47.4 should properly 
have been placed with another part of BT, the part of BT which receives 
the order will arrange for its transfer and will advise the 
Communications Provider accordingly.  

 
5.47.6  Where sections 5.47.2 and 5.47.4 permit an order to be submitted 

either to AS or other parts of BT, then BT shall ensure that 
Communications Providers are able to submit such orders to either AS 
or to those other parts of BT, according to their choice, and that they will 
experience no disadvantage in terms of price, service or quality as a 
result of this choice, provided such products are SMP Products or are 
required to be provided by BT on an Equivalence of Inputs basis. 

 
5.47.7 In relation to sections 5.47.2 and 5.47.4 where they relate to the 

provision of products required to be provided by BT on an Equivalence 
of Inputs basis, the part of BT that product manages the relevant 
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Equivalence of Inputs product will be responsible for resolving any 
service issues. 

 
Access Services brand 
 
5.48  BT shall develop a separate brand name for AS which does not incorporate the 

elements “BT” or “British Telecom” and which will be used in proximity to an 
endorsement containing the words “a BT Group business (and BT corporate 
device)”. Such endorsement shall be secondary to the AS brand. There will be a 
progressive programme for branding or rebranding the following items only: 
 
a) Stationery, relevant website and web addresses and relevant buildings 

during the first sixteen months from the date these Undertakings take 
effect; and 

 
b) Clothing and vehicles as these are replaced, to be completed within five 

years of the date of establishment of AS.  
 
Other items will be re-branded as and when AS decides it is appropriate to do so. 
  

6. Management and structure of BT Wholesale 
 
6.1 Within four months of the date that these Undertakings take effect, BT shall 

separate from each other and create the following two product management 
organisations within BT Wholesale each of which will be separately responsible 
for: 

 
6.1.1 the product management of BT Wholesale’s SMP Products other than 

those to be managed by BTS in accordance with these Undertakings 
(referred to herein as BTWS); and  

 
6.1.2 the product management of other products of significance to other 

Communications Providers (referred to herein as BTS)  namely: 
 

a) Wholesale Calls and IPStream;  
 
b) any leased lines product variants of the types of leased line 

listed in paragraph 1 of Annex 3 created to meet the needs of 
Communications Providers in accordance with paragraph 3 of 
Annex 3; and  

 
c) any products added or removed in accordance with sections 

6.4.2 or 6.4.3,  
 

where ‘product management’ describes the activities referred to in 
section 6.5 a) to c). 
 

For the avoidance of doubt the product management of BT Wholesale products 
which are neither SMP Products nor products within section 6.1.2 can be within 
BTS, BTWS or elsewhere within BT Wholesale as BT may decide from time to 
time. 

 
6.2 A member of the BT Wholesale Executive Board will have responsibility for the 

performance of BTWS and BTS. 
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6.3 For the avoidance of doubt both BTWS and BTS may at any time product 
manage products which are not otherwise required to be product managed within 
either BTWS or BTS as provided for in section 6.1. 

 
 
6.4 Products may be added to or removed from the scope of activity of BTWS or BTS 

on the following basis: 
 
6.4.1 any new SMP Product or any Network Access falling within section 

11.8.2 unless otherwise agreed by Ofcom which is not required to be 
provided by AS in accordance with section 5 shall be product 
managed within BTWS;    

 
6.4.2 BT and Ofcom may agree to add existing or new products to the list of 

products required to be managed by BTS. Such products will 
generally only be added: 

 
a) if they are new products that are successors to the existing BTS 

portfolio; or 
 
b)  where: 

 
i) a BT downstream managed product receives 55% or more 

of product revenue from other Communications Providers, 
and there is not an upstream managed product that 
provides equivalent functionality; and 

 
ii) there is reasonable demand from Communications 

Providers for an equivalent product managed and supplied 
from BT’s Upstream Division(s). 

  
For the avoidance of doubt if BT and Ofcom are not able to agree the 
list will not be changed. 

 
6.4.3 BT and Ofcom may agree to remove any product from the list of 

products required to be managed by BTS.  For the avoidance of doubt 
if BT and Ofcom are not able to agree the list will not be changed. 

 
6.4.4 BT shall product manage leased lines products for other 

Communications Providers in BTS in accordance with Annex 3. 
 

6.5 BT employees working for BTWS and BTS shall have responsibility and control in 
relation to their respective products as follows: 

 
a) product management, including product specific terms and conditions and 

pricing; 
 
b)  product specification; and 
 
c)  product related procurement processes. 
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Incentive arrangements 
 
6.6 The Scorecard for the member of the BT Wholesale Executive Board referred to 

in section 6.2 shall not include measures related to overall BT Group plc 
performance. 

 
6.7 All incentive remuneration of BT employees working for BTWS shall reflect solely 

the objectives of BTWS.  BTWS will operate to a Scorecard which reflects its 
responsibilities to deliver fair access to its SMP Products. The principles of that 
Scorecard will be cascaded to all BT employees working in BTWS who have 
currently, or may in the future have, bonus payments.  Bonus payments based 
on Scorecard performance shall relate solely to the performance of BTWS and to 
any other relevant obligations under these Undertakings. Such bonus payments 
shall not be denominated in BT Group plc shares but BT employees working for 
BTWS remain eligible to participate in BT's ongoing and future general all-
employee share plans and benefits arrangements.  

 
6.8 BT shall as soon as reasonably practicable:  
 

6.8.1 introduce new long term incentive plans for relevant BT employees 
working for BTWS including a deferred bonus plan (‘new plans’) which 
BT anticipates will be in place for implementation during the summer 
of 2006; 

 
6.8.2 where a BT employee has been granted an option over shares under 

the BT Group Global Share Option Plan or an award of shares under 
the BT Group Incentive Share Plan, the BT Group Retention Share 
Plan or the BT Group Deferred Bonus Plan and subsequently moves 
to BTWS, use its reasonable endeavours to replace those options or 
share awards with share awards under the new plans;  

 
6.8.3 ensure that, where a performance condition applies to the granting or 

vesting of an award under the new plans, that performance condition 
shall relate to the performance of BTWS or some other appropriate 
index related to the objectives of BTWS; and 

 
6.8.4 ensure that no such awards in respect of BT Group plc shares shall 

be made to BT employees at a time they are working for BTWS 
except that BT Group plc shares may be part of an appropriately 
weighted basket of shares or some other appropriate index. 

 
6.9 BT employees working for BTWS may not work at the same time for any of the 

Downstream Divisions, save as agreed in writing by Ofcom.  
 
Other provisions 
 
6.10  

 
6.10.1 BT employees working for BT Wholesale shall not disclose its 

Customer Confidential Information to AS or to the Downstream 
Divisions except: 

 
i) with the relevant customer’s consent; or 
 
ii) to the minimum extent that disclosure to BT employees working 
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for AS is necessary to operationally enable BT Wholesale to 
deliver BT Wholesale products to customers; or 

 
iii) where an order is transferred from one part of BT to another 

pursuant to section 5.47.5, and the information is disclosed 
solely for the purpose of that transfer. 

 
Disclosure of such information may be made to the nominated 
individuals (if any), and individuals occupying the roles and functional 
areas (and their relevant external advisers, sub-contractors and 
agents) listed in Part A and Part B of Annex 2. 

 
6.10.2 BT employees working for BTWS shall not directly or indirectly 

disclose its Customer Confidential Information to BTS except: 
 

i) with the relevant customer’s consent; or 
 
ii) where an order is transferred from one part of BT to another 

pursuant to section 5.47.5, and the information is disclosed 
solely for the purpose of that transfer. 

 
Disclosure of such information may be made to the nominated 
individuals (if any), and individuals occupying the roles and functional 
areas (and their relevant external advisers, sub-contractors and 
agents) listed in Part A and Part B of Annex 2. 

 
6.10.3 BT employees working for BTWS and BTS shall not disclose their 

respective BTWS or BTS Commercial Information to BT employees 
working for the Downstream Divisions unless: 

 
i) it is of the nature that would be provided to other 

Communications Providers in the ordinary course of business; or 
 
ii) the BT employees working for the Downstream Divisions are 

nominated individuals or individuals occupying the roles and 
functional areas (or their relevant external advisers, sub-
contractors and agents) listed in Part A and Part B of Annex 2. 

 
6.10.4 Except in the case of those nominated individuals or individuals 

occupying the roles and functional areas (or their relevant external 
advisers, sub-contractors and agents) listed in Part A of Annex 2, BT 
employees or agents (including its external advisers and sub-
contractors) working for BTS, shall not unduly influence or attempt 
unduly to influence, the Commercial Policy of BTWS otherwise than 
through mechanisms and processes identical or similar to those 
available to other Communications Providers. 

 
6.11  Where: 
 

6.11.1  BTWS decides, or is required, to add new functionality or capabilities to 
its products and such changes require changes to the assets delivering 
SMP Products within BTWS; or 

 
6.11.2  BTWS receives from Communications Providers (including BT) and 

evaluates requests for new SMP Products, 
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BTWS shall secure in either or both cases that this is done in a manner which 
ensures that other Communications Providers do not suffer material competitive 
disadvantage in relation to BT.  

 
6.12 In circumstances where demands for product enhancement from AS, BTWS or 

BTS create a situation which requires prioritisation by BT of its capital 
expenditure, BT will not unduly discriminate in its prioritisation. BT will seek the 
view of the EAB on the best means of avoiding such undue discrimination.  

 
6.13 As soon as is reasonably practicable after the date that these Undertakings take 

effect, and for the purposes of assisting compliance with sections 6.10.2 and 
6.10.3, BT shall secure:  

 
a) the Management Information Systems which hold BTWS and BTS 

Commercial Information such that such systems are not available to BT 
employees working for the Downstream Divisions; and 

   
b) the Management Information Systems which hold BTWS Customer 

Confidential Information such that such systems shall not disclose such 
information to BT employees working for BTS. 

 
6.14 For the avoidance of doubt, nothing in this section 6 precludes BTWS or BTS or 

any other part of BT Wholesale from being provided with support services from 
across BT or from using BT’s centres of excellence, provided that doing so will 
not require the disclosure of BTWS or BTS Commercial Information except in the 
case of those nominated individuals (if any), and individuals occupying the roles 
and functional areas (and their relevant external advisers, sub-contractors and 
agents) listed in Part A and Part B of Annex 2, and except in the case of BT 
employees working for BTNI.  

 
6.15 Where a product supplied by BTWS no longer falls within a market which Ofcom 

has notified as having SMP then to that extent, this section 6 of these 
Undertakings shall cease to apply in respect of that product, unless that product 
is then added to BTS in accordance with section 6.4.2. 

 
7. Equipment location

 
7.1 Sections 7.1 to 7.8 apply to the location of Equipment in Exchanges. 
 

 
7.1.1 The Undertakings in these sections 7.1 to 7.8 are given on the basis 

that BT will be deemed to be acting reasonably if its actions are 
substantially consistent with its corporate property strategy and its 
objectives for NGN deployment.  

 
7.1.2  The Estimated Space Availability Details will be provided by BT by the 

November 1 preceding the next BT financial year for which the BT 
corporate property strategy applies.  

 
7.1.3 BT may invite the Communications Providers Property Users Group to 

submit by the 1 January preceding the next BT financial year for 
which the BT corporate property strategy applies, written observations 
(including demand forecasts for space) to BT concerning the 
Estimated Space Availability Details. 
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7.1.4  BT will consider reasonable observations provided under section 7.1.3 

as part of the BT corporate property strategy, when planning future 
use of Exchanges, provided that the effect of the observations would 
not materially affect BT’s right to carry out its bona fide business 
requirements or its right to reduce its bona fide costs of managing and 
maintaining the Exchanges. 

 
7.2 Within six months of these Undertakings taking effect and on an on-going basis 

thereafter and subject to sections 7.3 to 7.8 below, BT shall provide other 
Communications Providers with the facility to occupy on reasonable commercial 
terms a Communications Provider Operational Area within any Exchange for the 
purpose of locating their Equipment, provided that: 

 
7.2.1 the request of the Communications Provider: 

 
a) is made in proper written form and identifies the relevant 

Exchange in which the Communications Provider wishes to 
locate its equipment; 

 
b)  identifies the Equipment to be located in the Communications 

Provider Operational Area; 
 
c) is made on reasonable notice prior to the date of proposed 

occupation having regard to any work that they reasonably think 
BT must carry out to provide the Communications Provider 
Operational Area and having regard to any information that BT 
may have given the Communications Provider about any work 
required to provide the Communications Provider Operational 
Area; and 

 
7.2.2  there is:- 

    
a)  sufficient space available at the relevant Exchange at the date of 

that request (including any future plans that BT has for use of 
the Exchange in connection with its business);  and 

 
b) sufficient electrical power available at the relevant Exchange at 

the date of that request (including any future plans that BT has 
for use of the Exchange in connection with its business).  

 
In any event BT may provide an Alternative Communications Provider 
Operational Area to the Communications Provider if it is reasonable to do so. 

 
7.3 On receipt of the Communications Provider’s request under section 7.2, BT shall 

adopt a process similar to that used for co-location for the purposes of Metallic 
Path Facility and Shared Metallic Path Facility save that it will carry out a site 
survey to identify whether or not there is sufficient space at the Exchange 
including having regard to any future plans that BT has for use of the Exchange 
in connection with its business. 

 
7.4  
 

7.4.1 BT will seek to enter into an agreement with other Communications 
Providers on reasonable commercial terms that safeguard the operational 
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integrity of the relevant Exchange including but not limited to obligations 
to comply with BT’s standards on security, health and safety, access to 
buildings and non interference with either BT’s equipment or equipment of 
other Communications Providers.   

 
7.4.2 The agreement may, at BT’s discretion, provide for a Communications 

Provider to acknowledge that its rights to occupy the Communications 
Provider Operational Area do not amount to a tenancy and that there is 
no intention to create a lease.  

 
7.4.3 If the Communications Provider does not contract to locate its Equipment 

at the BT site within one month of BT offering reasonable commercial 
terms under sections 7.4 and 7.8 the Communications Provider’s request 
under section 7.2 will be deemed withdrawn unless there exists a bona 
fide dispute between BT and the Communications Provider in relation to 
the terms of offer made by BT in which case the period may, at the written 
request of either party to the dispute, be extended for further successive 
periods of one month (up to a maximum aggregate period of six months 
from the date of the offer by BT) during which time such parties shall 
endeavour to resolve the dispute.   

 
7.4.4 If no resolution is reached within two months from the date of the offer by 

BT the dispute may be escalated to a BT Wholesale Executive Board 
member at the written request of either of the parties to the dispute and if 
unresolved on the expiry of such six month period the Communication 
Provider’s request under section 7.2 will be deemed withdrawn. 

 
7.5 BT may at its discretion charge a Communications Provider a sum equivalent to 

the amount that BT would charge per square metre to another part of BT plus all 
reasonable costs in creating and in providing the Communications Provider 
Operational Area. 

 
7.6 BT may require that any Equipment must meet appropriate standards including, 

but not limited to, ETSI and ISO 14001 standards. 
 
7.7 Within six months of these Undertakings taking effect, BT will deliver to Ofcom a 

list of Exchanges that it intends to vacate in accordance with its property strategy 
(such list will not be published except in respect of such information as is 
required to be disclosed to Communications Providers who take Metallic Path 
Facility or Shared Metallic Path Facility in any event). BT will inform any 
Communications Provider requesting to occupy a Vacation Exchange before the 
Communications Provider deploys its Equipment at the site that it is a Vacation 
Exchange and the proposed date of vacation. Subject to BT complying with its 
obligations under this section 7.7, the Communications Provider will vacate that 
site on or before the proposed vacation date and will not be entitled to any 
compensation from BT, except where existing SMP Conditions, directions or 
contractual terms apply. BT will have the right to amend that list once every six 
months during the period of these Undertakings and such amended list shall be 
sent to Ofcom. 

 
7.8 
 

7.8.1 It will be part of the reasonable commercial terms offered by BT under 
section 7.4 that if any Communications Provider remains in occupation of 
an Exchange after the expiry or earlier termination of the agreement 
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granting rights to occupy for the purposes of locating its Equipment, then 
the Communications Provider will fully indemnify BT against all payments, 
compensation, damages, actions, costs and claims howsoever arising 
under the terms of the BT and Telereal property transaction completed on 
13 December 2001. 

 
7.8.2 The reasonable commercial terms referred to in section 7.8.1 shall also 

include a process to enable the Communications Provider to obtain the 
best information available to BT at the time BT contemplates vacating an 
Exchange in respect of such payments, compensation, damages, actions, 
costs and claims. 

 
For the avoidance of doubt, this section 7 does not apply to co-location as defined for 
the purposes of Metallic Path Facility and Shared Metallic Path Facility. 
 

8. Separation of Upstream and Downstream Divisions  
 
8.1 BT shall maintain an organisational separation between the Upstream Division(s) 

and the Downstream Divisions.  BT will maintain a strong organisational 
separation of people, Commercial Information and Management Information 
Systems, between the sales functions of the Upstream Division(s) and the sales 
functions of the Downstream Divisions so that: 

  
8.1.1 the sales functions of the Downstream Divisions are not in a position 

to influence the Commercial Policy of the Upstream Division(s) 
otherwise than through mechanisms and processes identical or 
similar to those available to other Communications Providers; 

 
8.1.2 Customer Confidential Information of the Upstream Division(s) is not 

disclosed by its sales function to sales functions of the Downstream 
Divisions other than: 

 
a) with the customer’s consent; or 
 
b) where an order is transferred from one part of BT to 

another pursuant to section 5.47.5. 
 
8.1.3 Commercial Information of the Upstream Division(s) is not disclosed 

by its sales function to the sales functions of the Downstream 
Divisions unless it is of the nature that would be provided to other 
Communications Providers in the ordinary course of business. 

 
8.2 Communications Providers wishing to purchase products which are product 

managed by either the Upstream Division(s) or Downstream Divisions, shall be 
account managed by either the Upstream Division(s) or Downstream Divisions 
according to their choice and they will experience no disadvantage, in terms of 
price, service, or quality, or product range by being managed by the Upstream 
Division(s).  

 
8.3 BT shall ensure that other Communications Providers, wishing to purchase 

products from BT, are not obliged to deal with the Downstream Divisions in 
relation to such purchases, where such products are inputs to products that they 
shall offer to End-Users in competition with the Downstream Divisions. In such 
circumstances BT shall ensure that other Communications Providers shall be 
able, in dealing with the Upstream Division(s) in relation to the purchase of 
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products, to purchase them on exactly the same terms and conditions (including 
price) as offered by the Downstream Divisions, save where differences are trivial 
or where there are material differences between the products that the 
Downstream Divisions supply and the products that the Upstream Division(s) 
supplies.   

 
8.4 For the avoidance of doubt, nothing in this section 8 shall of itself require BT to 

supply products which are not within a market in which BT has been determined 
by Ofcom as having SMP. 

 
8.5 BT shall logically separate its systems which hold Commercial Information and 

Customer Confidential Information between AS on the one hand and the 
Upstream and Downstream Divisions on the other, by the IBMC date for 
Wholesale Analogue Line Rental given in Annex 1.  BT will use its reasonable 
endeavours to achieve such logical separation earlier. 

 
8.6 Except in the case of those nominated individuals (if any), and individuals 

occupying the roles and functional areas set out in Part A of Annex 2, BT 
employees working for the Downstream Divisions may not directly or indirectly 
unduly influence or attempt to unduly influence the Commercial Policy of BTWS 
or BTS, except through mechanisms and processes identical or similar to those 
available to other Communication Providers. This section shall not prevent the 
provision of information to, or provision of expert advice to, BTWS or BTS where 
these are so required. 

 
8.7 Where the Downstream Divisions require changes or enhancements in SMP 

Products or BTS products described in section 6.1.2, these requirements will be 
addressed by a Statement of Requirements Process, as used by other 
Communications Providers. BTWS and BTS will ensure this operates without 
undue discrimination. 

 
9.  Code of Practice 

 
9.1 Within four months of the date these Undertakings take effect, BT shall draw up 

and publish on relevant BT websites a Code of Practice, to be made available to 
all BT employees, which sets out how BT employees must act to ensure 
compliance with these Undertakings. 

  
9.2.1 Unless otherwise agreed with Ofcom, the Code of Practice shall include 

specific guidance for BT employees in the following areas: 
 

a) AS; 
 
b) BTWS;  
 
c) BTS; 
 
d) rest of BT Wholesale; and  
 
e) those BT nominated individuals (if any), and individuals occupying 

the roles and functional areas listed in Annex 2 distinguishing 
between Parts A and B. 

 
9.2.2 In the case of BTNI, the Code of Practice shall include specific guidance 

which shall cover those behaviours which will be required of BT 
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employees working for BTNI to achieve consistency with the intent of 
these Undertakings. 

 
9.3 The Code of Practice shall make plain the rules set out in these Undertakings for 

access to, and dissemination of, Customer Confidential Information and 
Commercial Information, and the restrictions on influencing Commercial Policy of 
AS, BTWS, BT Wholesale and BTS and, following appropriate union consultation 
in accordance with current agreements, make clear the disciplinary 
consequences of non-compliance. The Code of Practice shall also draw attention 
to BT’s confidential telephone number and other access routes, established for 
general purposes and in accordance with the UK Combined Code on Corporate 
Governance, for reporting any concerns about BT’s compliance with these 
Undertakings. 

 
9.4 A programme of briefing and training shall be introduced on the launch of the 

Code of Practice, ensuring that all relevant employees of BT are, as soon as 
reasonably practicable, aware of their responsibilities in ensuring that BT 
complies with these Undertakings.  

 
9.5 BT’s mandatory compliance and regulatory training for all its employees shall 

cover compliance with these Undertakings and the Code of Practice. 
 

10.  The establishment of an Equality of Access Board
 
10.1 BT shall, within six months of these Undertakings taking effect, establish an EAB, 

consisting of five people, namely three independent members, one BT Group plc 
non-executive Director and one BT senior manager. The independent members 
shall be appointed once BT, having consulted Ofcom, is satisfied there is no 
material conflict of interest, having taken into account whether such person is: 

 
10.1.1 an employee or former employee of BT; 
 
10.1.2 a director or senior executive of any other Communications Provider;  
 
10.1.3 a partner or senior executive of any firm, company or other 

organisation providing consultancy services to BT or any other 
Communications Provider;  

 
10.1.4 an employee of Ofcom; or 
 
10.1.5 a material shareholder in BT Group plc or in any other 

Communications Provider. 
 

10.2 The BT Group plc Chairman shall appoint the BT Group plc non-executive 
Director.  The BT Group plc Chairman shall also appoint the BT senior manager 
to the EAB who shall not be someone who is within the AS, the Upstream 
Division(s) or the Downstream Divisions. 

 
10.3 The EAB shall be chaired by the BT Group plc non-executive Director. 
 
10.4 Subject to receiving confirmation from BT that there is no material conflict of 

interest as referred to in section 10.1, the Chairman of the EAB shall appoint the 
three independent members following agreement  with the BT Group plc 
Chairman (on behalf of the BT Group plc Board) and consultation with Ofcom. 
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10.5 BT shall consult Ofcom on any terms of reference for each EAB member and on 
the terms of appointment of each independent member. 

 
10.6 The Chairman of the EAB, following agreement with the BT Group plc Chairman 

and consultation with Ofcom, may remove the independent members of the EAB. 
 
10.7 The BT Group plc Chairman, in consultation with Ofcom, may remove the 

Chairman of the EAB or the BT senior manager. 
 
10.8 In the first twelve months of operation the EAB shall have between six and ten 

meetings. Thereafter the EAB shall meet as frequently as the EAB determines 
from time to time.  

 
10.9 The role of the EAB is a general one of monitoring, reporting and advising BT on 

BT’s compliance with these Undertakings and the Code of Practice, with a 
specific focus on the provision of products on an Equivalence of Inputs basis and 
the operation of AS. It is not one of executive policy making for BT or any part 
thereof. 

 
10.10 The minutes of each meeting of the EAB shall be sent to Ofcom within a 

reasonable time of each such meeting. Such minutes shall be a fair, true and 
accurate summary of each EAB meeting. 

 
10.11 The EAB:   

 
10.11.1 shall review the content of the Code of Practice; 
 
10.11.2 shall review BT’s performance against KPIs which relate to these 

Undertakings; 
 
10.11.3 shall review reports of the EAO on complaints and complaint handling 

concerning BT’s compliance with these Undertakings, including the 
conclusions of investigations into those complaints; 

 
10.11.4 shall review complaints regarding these Undertakings made by BT 

employees to BT’s confidential helpline and access routes established 
for general purposes in accordance with the UK Combined Code on 
Corporate Governance; 

 
10.11.5 shall have the right to review any reports produced by the EAO; 
 
10.11.6 may, of its own initiative, review any aspect of BT’s compliance with 

these Undertakings; and 
 
10.11.7 may, of its own initiative, review, or request the EAO to investigate, 

any other issue concerning these Undertakings. 
 

10.12 The EAB shall be responsible for monitoring and reviewing the product roadmaps 
and volume forecasts as referred to in section 5.13.1, as well as the associated 
investment decisions as referred to in section 5.13.2, as they relate to AS and 
SMP Products.  

 
10.13 The EAB will be informed of the SLAs set by AS including those referred to in 

section 5.13.3 and may call for reports on performance against them. The EAB 
shall have oversight of compliance with these SLAs and may use the escalation 
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route mechanisms set out in section 10.20 to comment on the subject matter of 
SLAs, the levels at which SLAs are set or on performance delivered against 
them. 

 
10.14 The EAB will review AS’s supply of products to other parts of BT in accordance 

with these Undertakings. 
 
10.15 In respect of any of the activities described in sections 10.11 to 10.14 the EAB: 

 
10.15.1 may suggest to BT remedial action to ensure compliance with these 

Undertakings.  BT shall take due account of any suggestions or 
comments the EAB may have; 

 
10.15.2 shall be informed of any action that BT has taken in relation to section 

10.15.1 above. BT shall explain its conclusions and approach to the 
EAB; 

 
10.15.3 may comment on any action BT has taken, comment on whether such 

action was appropriate in ensuring compliance and suggest further 
remedial action if necessary; and 

 
10.15.4 shall record its view in the minutes of the appropriate EAB meeting. 

The EAB’s annual report shall show summary details of such minutes, 
subject to commercial confidentiality.  

 
10.16  BT shall inform the EAB of any breaches of these Undertakings that it identifies 

and the EAB secretary shall record such breaches in the minutes of the next 
meeting of the EAB. 

 
10.17 The EAB shall inform Ofcom, within ten working days, when it comes to its 

attention that there has been a non-trivial breach of these Undertakings. 
 
10.18 The EAB shall report regularly to the BT Group plc Board on BT’s compliance 

with these Undertakings, with a particular focus on those sections of these 
Undertakings which concern the provision of products on an Equivalence of 
Inputs basis, the operation of AS and the adequacy of existing reporting controls, 
including the scope of proposed and actual KPIs. 

 
10.19 BT shall report performance on KPIs relevant to these Undertakings. The EAB 

may review, from time to time, the matters which the KPIs shall cover and 
propose changes. BT shall provide information on such KPIs to the EAB in a 
timely manner unless it has a reasonable reason for not doing so. The EAB shall 
pay particular attention to proposed KPIs for migrations and for behavioural 
measures and may for these activities propose target performance levels. BT 
shall publish its performance against the KPIs on a quarterly basis. The first such 
publication shall be within three months of the establishment of the EAB. 

 
10.20 In the event that one or more of the members of the EAB has a serious concern, 

the EAB shall have an escalation route via the EAB Chairman, ultimately to the 
BT Group plc Board. The EAB’s annual report shall show summary details of any 
such escalations to the BT Group plc Board, subject to commercial 
confidentiality. 

 
10.21 BT shall apply to the operation of the EAB those principles of the UK Combined 

Code on Corporate Governance which it considers appropriate and relevant. 
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10.22 The EAB shall be supported by the EAO, the resource for which shall be supplied 

by BT.  The role of the EAO shall be to: 
 

10.22.1 support the EAB on matters within the EAB’s remit by analysing and 
reporting on the data provided on performance, commissioning 
reviews, and conducting such other inquiries as the EAB may from 
time to time require;  

 
10.22.2 consider any complaint brought to it by a Communications Provider 

that these Undertakings have been breached, report its decision to 
the EAB and once the EAB has noted or responded to the EAO, the 
EAO shall report back to the complainant on the action, if any, taken 
by the EAB as a result of the complaint; 

 
10.22.3 publish guidelines for dealing with such complaints. It shall inform 

Ofcom of any such complaints within a reasonable time of their 
receipt;  

 
10.22.4 produce reports to the EAB on the nature, type and pattern of 

complaints from Communications Providers relating to these 
Undertakings; and 

 
10.22.5 track and follow-up any complaints of breaches of these Undertakings 

made by BT employees to BT’s confidential helpline. It shall report 
any relevant findings to the EAB. 

 
10.23 BT shall ensure that the EAO has reasonable access to information held by BT 

that it needs to fulfil its role, regardless of where such information may be held 
by, or within, BT.   

 
10.24 The EAO shall be able to draw upon the expertise of functions within BT 

including from BT’s Internal Audit and Compliance team and the office of BT’s 
Company Secretary. 

 
10.25 BT shall ensure that the EAO is resourced commensurate with the demands 

placed upon it and is able to operate with the level of independence required.  
 
10.26 The EAB shall have no remit in respect of: 

 
10.26.1 actions and activities conducted in respect of the Regulation of 

Investigatory Powers Act 2000 and any other legislation relating to 
national security or relations with a foreign government;  

 
10.26.2 conduct of claims or litigation; and 

 
10.26.3 for the avoidance of doubt, matters outside these Undertakings. 

 
10.27 The EAB shall conduct an annual review of compliance with these Undertakings 

in their entirety in relation to BT’s financial year, commencing with the relevant 
months of the BT financial year 2005/2006. Upon completion of such a review 
the EAB shall send a report to Ofcom, which shall include a detailed, accurate 
and complete account of: 

 
10.27.1 performance against KPIs; 
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10.27.2 instances where a material breach of these Undertakings has been 

identified, and any steps taken as a consequence of such material 
breach and including a summary of non-material breaches; 

 
10.27.3 areas where it has a concern with regard to possible future breaches 

of these Undertakings, and the EAB considers that such concerns 
have not been adequately addressed by BT; 

 
10.27.4 steps BT has taken or is taking to ensure compliance with these 

Undertakings; 
 
10.27.5 the adequacy of the governance measures in place to ensure 

compliance with these Undertakings; 
 
10.27.6 how the report was compiled;  
 
10.27.7 a summary of any documents (excluding any internal audit reports, 

legal advice or legally privileged documents) prepared for the EAO for 
the purposes of preparing the report that substantiate significant 
conclusions of the report. Such documents shall be supplied to Ofcom 
if so requested; and 

 
10.27.8 whether the EAB had adequate resources at its disposal to discharge 

its duties pursuant to these Undertakings. 
 

10.28 Once the review referred to in section 10.27 of compliance with these 
Undertakings has been approved by the EAB, the EAB shall offer a briefing on 
the report’s findings to Ofcom.  

 
10.29 Once the briefing on the report has been made to Ofcom, EAB shall publish in 

June each year a summary report (the ‘EAB annual report’) on its activities as a 
distinct part of BT’s annual regulatory compliance report.  It shall be made 
available on the BT website. 

 
10.30 The EAB annual report shall be audited by independent external auditors as part 

of their audit of BT’s annual regulatory compliance report.  The audit may include 
an opinion on the processes for non-financial metrics such as KPIs. 

 
10.31 BT shall use reasonable endeavours to include in its letter of engagement 

appointing the external auditors referred to in section 10.30, provisions 
acknowledging the acceptance by the external auditors of duties and 
responsibilities to Ofcom in respect of its audit work, audit report and audit 
opinion, subject to a liability limit to be agreed with Ofcom. 

 
10.32 The EAO shall report to the EAB on matters within the terms of reference of the 

EAB.  Otherwise the EAO shall report as appropriate to the BT senior manager 
on the EAB and/or the BT Group plc Company Secretary. 

 
10.33 The most senior person of the EAO and the EAB Secretary shall be appointed 

with the agreement of the EAB, save where the first such appointments occur 
before the establishment of the EAB and hence are made by BT. 

 
10.34 The EAB will aim to reach decisions on a unanimous basis.  Where it is unable to 

do so decisions will be made on a majority basis with the Chairman of the EAB 
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having a casting vote and any dissent in relation to such a decision by an EAB 
member shall be noted in the minutes. 

 
10.35 The EAB shall be quorate with three members present, one of which must be the 

Chairman of the EAB or his nominee.  The BT senior manager shall also be 
entitled to nominate an alternate for him if he is unable to attend a meeting of the 
EAB, such alternate shall not be someone who is within AS, the Upstream 
Division(s) or the Downstream Divisions. 

  
10.36 BT shall review with Ofcom the operation of the EAB within twelve months of its 

establishment and thereafter as agreed in writing by Ofcom. 
 
10.37 The EAB shall determine how best to engage with representatives of industry in 

order to understand their issues and concerns. 
 

11.  Next Generation Networks
 
No foreclosure of network access 
 
11.1 BT shall supply other Communications Providers with Network Access using its 

NGN in Network Access markets in which, from time to time, BT is determined by 
Ofcom to have SMP. Such provision of Network Access shall not be conditional 
on the provision of another form of Network Access or another product, unless 
agreed by Ofcom. 

 
11.2 The supply of Network Access covered by section 11.1 shall be on terms and 

conditions which allow other Communications Providers to compete effectively 
with downstream end-to-end services which BT provides over its NGN.  

 
11.3 Whilst constructing its NGN BT shall not make any network design decisions on 

network architecture the effect of which would be to prevent the provision of 
Network Access as described in section 11.1 to other Communications 
Providers, without first formally consulting with other Communications Providers. 
If such consultations suggest that demand may exist for a specific form of 
Network Access, BT shall enter into commercial negotiations with those 
Communications Providers interested in such Network Access and shall continue 
such negotiations for a period of up to three months, during which period BT will 
not implement any such design decisions to its NGN which would prejudice the 
outcome of these negotiations.  

 
11.4 Section 11.3 shall not apply where: 
 

11.4.1 the subject of the proposed design decision has previously been the 
subject of a consultation in accordance with section 11.3; or 

 
11.4.2 BT consulted with other Communications Providers and Ofcom but 

such consultations did not suggest demand existed for such Network 
Access; or 

 
11.4.3 BT consulted with other Communications Providers and Ofcom, such 

consultations did suggest such demand existed for the particular form 
of Network Access, BT entered into commercial negotiations with 
other Communications Providers, but BT did not supply the particular 
form of Network Access and was not required to do so by Ofcom as a 
result of regulatory action initiated by Ofcom within two months of 
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Ofcom receiving notice from BT that the relevant commercial 
negotiations with other Communications Providers had ceased; or 

 
11.4.4 any request for Network Access made before or during the 

consultation referred to in section 11.3 is evidently frivolous or 
disingenuous. 

  
Charges for SMP Products to be based on efficient design 
 
11.5 Where charges for Network Access are required by an SMP Condition to be on a 

cost-orientated basis (however that requirement is expressed), and BT provides 
such Network Access using its NGN, BT shall set its charges for such Network 
Access on the basis of the costs it would have incurred in designing and building 
its NGN in the most efficient manner that could reasonably have been employed 
in order to provide such Network Access. This section shall not apply where: 

 
11.5.1 section 11.3 applied and BT complied with that section 11.3; or 
 
11.5.2 BT consulted with other Communications Providers and Ofcom but 

such consultations did not suggest demand existed for the particular 
form of Network Access; or 

 
11.5.3 BT consulted with other Communications Providers and Ofcom, such 

consultations did suggest such demand existed for the particular form 
of Network Access, BT entered into commercial negotiations with 
other Communications Providers, but BT did not supply the particular 
form of Network Access and was not required to do so by Ofcom as a 
result of regulatory action initiated by Ofcom within two months of 
Ofcom receiving notice from BT that the relevant commercial 
negotiations with the other Communications Providers had ceased; or 

 
11.5.4 Ofcom sets a charge or charge control for the relevant form of 

Network Access pursuant to the Communications Act 2003. 
 
Provision of Network Access on an Equivalence of Inputs basis 
 
11.6 BT shall build its NGN and associated systems in such a manner as to ensure 

that other Communications Providers can purchase from BT Network Access on 
an Equivalence of Inputs basis. 
 

11.7 Where BT provides Network Access using its NGN, it shall do so on an 
Equivalence of Inputs basis.  

 
11.8 Sections 11.6 and 11.7 shall apply only to Network Access in markets in which: 

 
11.8.1 from time to time Ofcom has determined that BT has SMP; or  
 
11.8.2  BT may reasonably expect it to be determined that BT has SMP 

because: 
 

a) the market is the immediate successor to a market or markets in 
which BT has previously been determined by Ofcom to have 
SMP; and 
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b) the SMP, which Ofcom has previously determined BT to have, is 
of an enduring nature. 

 
11.9 Sections 11.6 and 11.7 shall not apply where it would not be reasonably 

practicable to provide Network Access on an Equivalence of Inputs basis for 
example where:- 
 
a) both Ofcom and BT agree that it is not reasonably practicable to provide 

Network Access on an Equivalence of Inputs basis; or 
 
b) in relation to a specific Communications Provider, that  Communications 

Provider is not in a position to use the relevant  Equivalence of Inputs 
product; or 

 
c) it is not practicable for BT to use that product internally, such as 

interconnection circuits; or 
 
d) it is a form of Network Access that is one that Ofcom and BT have 

agreed does not need to be supplied externally. 
 

Provision of Network Access 
 

11.10 Where BT launches a new downstream product which makes use of its Network 
Access provided by means of  BT's NGN, it shall ensure that such Network 
Access is made available to other Communications Providers sufficiently in 
advance of the launch of such new product so that such other Communications 
Providers are able to launch competing downstream products to 
Communications Providers or  End-Users at the same time as BT. For the 
avoidance of doubt, except where BT is required by virtue of these Undertakings 
to provide products on an Equivalence of Inputs basis, the AS or the Upstream 
Division(s) can deliver Network Access using BT’s NGN to the Downstream 
Divisions as they see fit, provided that those Downstream Divisions experience 
the same charging regime and functionality as experienced by other 
Communications Providers. 

 
11.11 Section 11.10 shall apply where the downstream product is based on Network 

Access in markets in which: 
 

11.11.1  from time to time Ofcom has determined that BT has SMP; or  
 
11.11.2  BT may reasonably expect it to be determined that BT has SMP 

because: 
 

a) the market is the immediate successor to a market or markets in 
which BT has previously been determined by Ofcom to have 
SMP; and 

 
b) the SMP, which Ofcom has previously determined BT to have, is 

of an enduring nature. 
 
Industry group 
 
11.12 Insofar as a multilateral industry group is established to agree key aspects of the 

transition from existing PSTN to NGN networks, and this industry group is 
endorsed by Ofcom, BT agrees to participate in that group. Subject to agreement 
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by other industry participants, BT agrees that the group should it so wish and if it 
exists have authority to do the following: 

 
11.12.1 Produce a reference interconnection architecture, setting out the 

manner in which NGN networks are expected to interconnect with 
each other; 

 
11.12.2 Produce a transition plan setting out the detailed process for 

managing the transition from PSTN to NGN networks, including the 
process for migrating PSTN interconnection to NGN interconnection; 

 
11.12.3 Produce a communications plan setting out how this transition will be 

communicated to End-Users; and 
 
11.12.4 Oversee the actual transition, taking any such action as may be 

necessary in order to ensure that the above plans are achieved. 
 

11.13 For the avoidance of doubt, the group referred to in section 11.12 will not be 
responsible for, nor have authority over, managing the deployment by BT of its 
NGN, nor can its actions have the effect of materially delaying such deployment, 
except with the agreement of BT. 

 
11.14 In the absence of such a new industry group as referred to in section 11.12, 

issues related to SMP Products impacted by BT’s NGN, will continue to be 
managed through the existing Consult21 process and technical standards issues 
will continue to be managed through the Network Interoperability Consultative 
Committee. 

 
Operational dispute adjudicator 
 
11.15  Insofar as an operational dispute adjudicator scheme as a form of alternative 

dispute resolution (which does not conflict with sections 185-191 of the 
Communications Act 2003) for fast-track binding adjudication of operational 
disputes in relation to BT’s NGN is established by Ofcom, following consultation 
with BT and other Communications Providers as to its terms of reference, BT 
agrees to participate.   

 
11.16 Such operational dispute adjudicator scheme shall not deal with: 

 
11.16.1  disputes which materially affect the initiating operator's business 

case associated with specific products, markets, or providers, 
including: 

 
a) pricing; and 
 
b) contractual terms; or  

 
11.16.2  matters which materially affect the policy framework established by 

Ofcom; or 
 
11.16.3  disputes whose outcome is likely to result in significant operational 

disruption or financial expenditure.  
 

11.17 Such operational dispute adjudicator scheme will enable any Communications 
Provider, including BT, within two months of an operational issue arising in the 
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context of BT’s NGN implementation plan, including transition, relating to that 
Communications Provider, to refer operational disputes to this adjudicator for a 
time-limited binding decision. The nature of the time-limited decision shall be 
such that only the directly affected parties may file a dispute and all disputes 
must be resolved within four weeks. Following the resolution of a dispute, if 
further disputes are submitted addressing the same or similar points, BT can 
elect to bypass the operational dispute adjudicator scheme and refer directly to 
Ofcom. 

 
Compensation arrangements 
 
11.18 The principles BT will use in making compensation to a Communications 

Provider taking Network Access from BT as part of BT’s implementation of NGN 
for network costs necessarily borne by such Communications Provider taking 
Network Access as a result of notified planned changes to access and 
interconnection arrangements, will take into account:  

 
a) the extent to which these changes are unilaterally decided by BT without 

industry agreement;  
 
b) the distribution of benefits that accrue from these changes;  
 
c) the asset life of any legacy interconnect equipment employed at the time of 

the change;  
 
d) the extent to which new investment of assets which cannot be re-employed 

is reasonably and justifiably made by a Communications Provider after it 
has been made aware of forthcoming changes; and 

 
e) the additional cost necessarily and directly incurred as a result of having to 

bring forward investment in new interconnect equipment. 
 

“Broadband dialtone” 
 
11.19 BT shall ensure that no Communications Provider, to which it supplies Metallic 

Path Facility or Shared Metallic Path Facility, suffers a material competitive 
disadvantage to its products based on such Metallic Path Facility or Shared 
Metallic Path Facility solely as a result of BT’s software-controlled migration 
between products made possible by its NGN. 

 
NGN implementation 
 
11.20 This section 11 contains all BT’s specific obligations by virtue of these 

Undertakings in relation to the development and implementation of its NGN.  
Subject to the provisions of this section 11, nothing in these Undertakings shall 
impede the flow of information reasonably required to enable BT to design, build, 
and implement its NGN or the decision making process relating thereto. 

 
12. Contract management mechanism 
 

12.1 BT will work with Ofcom and other Communications Providers to set up, within 
six months from the date these Undertakings take effect, an effective mechanism 
to deal with issues surrounding terms and conditions relating to SMP Products, it 
being noted that the mechanism will not apply to certain types of contractual 
provision. 

- 44 - 



13.  Northern Ireland 
 

13.1 Sections 5 (other than section 5.22), 6 and 8 of these Undertakings (subject as 
below) shall not apply in respect of BTNI. 

 
13.2 For the avoidance of doubt:- 

 
a) in section 5.38 a BT employee or agent working for BTNI is not to be 

treated as an employee or agent of BT who is not working for AS; 
 
b)  nothing in section 5.44 requires any separation in respect of BTNI or its 

systems or prevents BT employees or agents working for BTNI accessing 
AS systems. 

 
13.3 For the purposes of section 5.45, “the rest of BT” does not include BTNI. 

 
13.4   Notwithstanding anything in section 8.2, a Communications Provider based in 

Northern Ireland who meets the criteria referred to therein shall, if it so chooses, 
be entitled to be account managed by BTNI. 

 
14. Information requests and Co-operation

 
14.1 Where, following consultation with BT on the draft of such a request, Ofcom 

make a proportionate request in writing for information reasonably necessary for 
Ofcom to monitor compliance with these Undertakings, BT shall provide such 
information to Ofcom within a reasonable period, being not less than fifteen 
working days, and which is reasonable having regard to the seriousness and 
urgency of the matter, of the request being received. 

 
14.2 Where a request for information is received by BT under section 14.1 the 

reckless or deliberate provision to Ofcom of false or misleading information shall 
be deemed to be a breach of these Undertakings. 

 
15.  Directions  

 
15.1  Where Ofcom: 

 
15.1.1 has given BT a notification that it has reasonable grounds for 

believing that BT has breached any of these Undertakings, which 
specifies the Undertaking or Undertakings concerned and setting out 
its reasons and enclosed a draft of a direction which may specify or 
describe steps to be taken by BT for the purpose of securing 
compliance with the Undertaking or Undertakings concerned; and 

 
15.1.2 has allowed BT a reasonable period, being a period of at least one 

month, to make representations to Ofcom following receipt of such 
notification; and 

 
15.1.3 having considered any representations BT has made, is satisfied that 

BT is in breach of one or more of these Undertakings and has given 
BT a direction with reasons which may specify or describe steps to be 
taken by BT for the purpose of securing compliance with the 
Undertaking or Undertakings referred to in that section and which 
includes an address at which BT may give notice under a) or b) 
below,  
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BT may within two weeks of receipt of the direction, or such longer period as may 
be agreed with Ofcom in any particular case,  give notice to Ofcom that it either:- 

 
a) accepts the direction; or 

 
b) following a decision to that effect of the BT Group plc Board, declines to 

accept the direction, in which case, for the avoidance of doubt the direction 
shall be of no effect.   

 
In the event that BT fails to give a notice to Ofcom within the period specified 
above, it shall be deemed to have accepted the direction. 

 
15.2  Where under section 15.1 BT accepts a direction it shall comply with the same. 

For the avoidance of doubt, if BT fails to comply with a direction it has accepted, 
it shall be in breach of these Undertakings.  

 
15.3 For the avoidance of doubt, no prior finding, or direction under section 15.1 

above, is required by Ofcom for BT to be in breach of these Undertakings.  
 

16.  Breach of these Undertakings
 
16.1 For the avoidance of doubt, where these Undertakings require BT to obtain 

Ofcom’s agreement or consent, or to consult Ofcom before or when acting in a 
particular manner, but BT fails to do so, BT shall be in breach of these 
Undertakings. 

 
16.2 Where any matter under these Undertakings involves BT obtaining Ofcom’s 

consent or agreement or consultation with Ofcom, BT’s obligations in respect of 
that matter, or any constraint on BT’s ability to act in the case concerned, shall 
be conditional on that consent or agreement or any response to that consultation 
not being unreasonably withheld or delayed. 

 
17.  Compliance with other legal requirements 

 
17.1 Compliance with these Undertakings does not affect the duty on BT and its 

respective directors and officers to comply with any of its obligations under: 
 

a) the Competition Act 1998; 
 
b) the Communications Act 2003;  
 
c) the Companies Act 1985, as amended; 
 
d) the Companies (Audit, Investigations and Community Enterprise) Act 2004; 

and 
 
e) any other law or enactment in any jurisdiction. 

 
18.  Variation of these Undertakings 

 
18.1 BT and Ofcom may, from time to time, vary and amend these Undertakings by 

mutual agreement. 
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19. Expiry and termination 
    
19.1 These Undertakings will automatically terminate in the event that a market 

investigation reference is made to the Competition Commission under the 
Enterprise Act 2002 in respect of markets to which these Undertakings relate and 
the Competition Commission determines remedies to address any findings by it 
in respect of the reference, unless the reference relates wholly or mainly to 
features of the market other than those addressed by these Undertakings. 

 
19.2 Subject to sections 6.4.3 and 6.15 any commitments made under these 

Undertakings in respect of any SMP Products apply only for such time and to the 
extent that such SMP Products are required to be supplied as a result of a finding 
of SMP. 

 
19.3 The entirety of these Undertakings shall no longer apply if, at any point in time, 

BT is not the subject of any determination by Ofcom that it has SMP in any 
market connected with Network Access.  These Undertakings will cease to apply 
to the extent that, in the case of any geographical area, BT is not the subject of 
any determination by Ofcom that it has SMP in any market connected with 
Network Access in relation to that area.  In either case, BT will give Ofcom notice 
that the Undertakings have ceased to have effect, or the extent to which this is 
the case, as the case may be. 

 
19.4  BT shall be entitled at any time to make representations to Ofcom with a view to 

Ofcom undertaking a review of these Undertakings to determine whether and if 
so to what extent they should cease to apply. 

 
20. General 

 
20.1  For the avoidance of doubt nothing in these Undertakings shall automatically 

amend BT’s contracts with other Communications Providers.  
 
20.2 Nothing in these Undertakings shall prevent BT from complying with any 

applicable laws and regulations and in particular nothing shall inhibit the 
provision of information to any employee of BT who requires that information for 
the purpose of matters relating to the Regulation of Investigatory Powers Act 
2000 or any other matters relating to national security, or otherwise prevent BT 
from doing anything necessary in connection with national security. 

 
20.3 These Undertakings apply in so far as BT is not prevented from complying owing 

to a matter outside its reasonable control. 
 
20.4 During an initial transitional period for implementation, these Undertakings shall 

have effect subject to any changes agreed between BT and Ofcom. 
 
20.5 For the avoidance of doubt, the following sections shall not come into force until 

four months from the date on which these Undertakings take effect:  5.38, 5.39, 
5.40, 5.41, 5.47, 6.10, 8.1 and 8.6. 

 
20.6 Nothing in these Undertakings shall require BT to publish or otherwise disclose 

confidential information, other than to Ofcom. 
 
20.7 For the avoidance of doubt nothing in these Undertakings affects the participation 

of BT employees in the various BT pension schemes. 
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20.8 Where any matter under these Undertakings involves either BT or Ofcom’s 
consent, agreement or need to consult the other, such consent, agreement or 
consultation shall be in writing. 

 
20.9 For the avoidance of doubt, the nominated individuals (if any) and individuals 

occupying the roles and functional areas set out in Annex 2 shall not abuse their 
positions to circumvent the intent of these Undertakings and BT employees or 
agents working for BTNI shall not abuse the provisions set out in sections 13.1 to 
13.4 to circumvent the intent of these Undertakings. 

 
20.10 Notices 
 

a) All notices given by BT to Ofcom under section 15.1.3 of these 
Undertakings must be in writing and may be delivered by hand, fax, e-
mail or first class registered post to the address shown in the direction 
given by Ofcom as described at section 15.1.3: 

  
b) The reasonable period allowed for BT to make representations set out in 

section 15.1.2 and/or the two week period (or such longer period as may 
be agreed with Ofcom in any particular case) set out in section 15.1, shall 
only begin if the notification received by BT as referred to in section 
15.1.2 or the direction received by BT under section 15.1.3 is in writing 
and has been delivered by hand, fax, e-mail or sent by first class 
recorded delivery post as follows: 

 
 to:  the Office of the Group General Counsel 
    British Telecommunications plc 
    pp C5A  
    BT Centre  
    81 Newgate Street  
    London    
    EC1A 7AJ 
     
    Tel:  +44 20 7356 6279 
    Fax:  +44 20 7600 6891 
    Email: generalcounsel@bt.com 
 
 copy to:  the Office of the Group Director of Regulatory Affairs 
    British Telecommunications plc 
    pp C8K 
    BT Centre  
    81 Newgate Street  
    London    
    EC1A 7AJ 
     
    Tel:  +44 20 7356 3256 
    Fax:  +44 20 7600 2709 
    Email: directorregulatoryaffairs@bt.com 
 
c) Any notice referred to in this section 20.10 shall be duly served: 
 

i)    if delivered by hand, at the time of delivery; 
ii)   if sent by first class recorded delivery post, three working days 

after the date of posting; 
iii)  if sent by fax, at the time of transmission; and 
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iv)   if sent by email, at the time of transmission. 
  
 In the case of service by way of fax or email, a print out of the fax or email 

must also be sent by post as soon as reasonably practicable thereafter. 
 
21.   Effective date of these Undertakings

 
21.1 These Undertakings take effect on 22 September 2005.  

 
 
 
Signed for and on behalf of British Telecommunications plc: 
 
 
Signature: - - - - - - - - - - - - - - - - - - 
 
 
Name: - - - - - - - - - - - - - - - - - - 
  
 
Position: - - - - - - - - - - - - - - - - - - 
 
 
Date: - - - - - - - - - - - - - - - - - - 
   
 
 
Accepted for and on behalf of Ofcom: 
 
 
Signature: - - - - - - - - - - - - - - - - - - 
 
 
Name: - - - - - - - - - - - - - - - - - - 
  
 
Position: - - - - - - - - - - - - - - - - - - 
 
 
Date: - - - - - - - - - - - - - - - - - - 
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Annex 1 
 
 
Equivalence of Inputs Timetable 
 
1. For Wholesale Analogue Line Rental, the RFS date will be 30 June 2007 and the IBMC 

date in relation to BT’s retail analogue line rental product will be 30 June 2010. The 
following intermediate staged milestones between the RFS date and that IBMC date will 
apply in respect of Wholesale Analogue Line Rental: 

 
a) at least 30% of BT’s relevant installed End-User base as at 30 June 2008 will have 

been migrated to the Equivalence of Inputs product by that date;  
 
b) at least 70% of BT’s relevant installed End-User base as at 30 June 2009 will have 

been migrated to the Equivalence of Inputs product by that date. 
 
2. For Wholesale ISDN2 Line Rental, the RFS date will be 30 September 2007 and the 

IBMC date in relation to BT’s retail ISDN2 line rental product will be 31 March 2009. 
 
3. For Wholesale ISDN30 Line Rental, the RFS date will be 31 December 2007 and the 

IBMC date in relation to BT’s retail ISDN30 line rental product will be 31 December 
2009. 

 
4. For Wholesale Extension Service, the RFS date will be 30 September 2006, and the 

IBMC date in relation to BT’s relevant retail Ethernet-based local area network extension 
service will be 31 March 2007.  

 
5. The RFS date for Shared Metallic Path Facility will be 30 June 2006. The IBMC date in 

relation to asymmetric IPStream will be 31 December 2006. 
 
6. The RFS date for Metallic Path Facility will be 30 June 2006. The IBMC date in relation 

to symmetric IPStream will be 31 December 2006.  
 
7. For IPStream the RFS date will be 31 December 2005 and the IBMC date in relation to 

BT’s relevant retail broadband service will be 31 December 2006. 
 
8. For Backhaul Extension Service BT will have Equivalence of Inputs capable systems in 

place by 30 September 2006.   
 
9. BT shall by 30 September 2006 launch a Wholesale Extension Service Backhaul 

Product which shall be offered on an Equivalence of Inputs basis.  
 
10. With effect from the relevant RFS date, for those Communications Providers who wish to 

migrate their existing End-Users to the EOI product, BT will discuss with any such 
Communications Provider how their End-Users’ migrations could be accomplished with 
minimum disruption to the Communications Providers’ End-Users, their service and 
systems, dependent in particular on the volume of customers each Communications 
Provider needs to migrate. BT and the Communications Provider will endeavour to work 
jointly in achieving a smooth transition. In any event, subject to the provisions of section 
20.3, the migration will be completed by the relevant IBMC date. For the avoidance of 
doubt this paragraph refers to customer migrations rather than product migrations dealt 
with in sections 3.7 and 3.8 of the Undertakings. 
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11. For Shared Metallic Path Facility and Metallic Path Facility the RFS dates shown above 
are the dates from which an Equivalence of Inputs product is available for use by 
Communications Providers and by BT (and is in use by BT) for new customers of 
products based upon that Shared Metallic Path Facility or Metallic Path Facility. The BT 
products to which the Shared Metallic Path Facility or Metallic Path Facility is an input 
are shown in paragraphs 5 and 6 above. The definition of End-User included in the RFS 
date definition set out in section 2 of these Undertakings shall be read accordingly. 
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Annex 2
 
PART A 
 
Any member of the board of directors of BT Group plc or British Telecommunications plc, and 
the Company Secretary of either Company 
 
Any member of a committee of the Board of BT Group plc, including the BT Group Operating 
Committee 
 
Group General Counsel   
 
Legal and Regulatory   
 
Group Strategy 
 
Group Risk and Insurance  
 
Head of Ethics/Business Practices 
 
Group Technology for the purposes of planning and implementing BT’s NGN 
 
Group Portfolio 
 
Group Commercial Policy Forum 
 
Any part of BT acting under the Regulation of Investigatory Powers Act 2000 or other 
legislation relating to national security or relations with a foreign Government, or any body 
empowered to advise on or define pan-BT security related policies 
 
Procurement 
 
The following areas in Group Finance: 
 

Group Financial Control 
 
Group Treasury 
 
Group Tax 
 
Group Reporting, Planning and Analysis, and Controller BT Group 
 
Group Corporate Finance 
 
Commercial and Regulatory Finance 
 

Industrial Action Contingency Group and other crisis management teams 
 
And in all cases their: 
 
a) equivalents working for BTNI; 
b) relevant external advisers, sub-contractors and agents; and 
c) their successor bodies, roles and functional areas from time to time. 
 
 

- 52 - 



PART B 
 
Any member of the EAB and the EAO, including the EAB secretary 
 
External Auditors 
 
External Quality Assurance 
 
Finance 
 
Internal Audit  
 
Compliance 
 
AS Audit Committee members 
 
Human Resources 
 
Group Information  
 
BT Property 
 
Group Technology (including development) 
 
BT Company Secretary’s Office and Board Secretariat 
 
Press, communications, media, public affairs, government relations and investor relations; BT 
Regions, BT Regional Directors and members of BT Regional Board 
 
BT Group Risk Panel 
 
Billing Centre of Excellence 
 
Business Improvement Centre of Excellence, for the development of equivalent processes in 
discharge of these Undertakings, and as a source of expertise and advice in modelling and 
process development 
 
Security 
 
The Program offices involved in implementing these Undertakings 
 
And in all cases their: 
 
a) equivalents working for BTNI; 
b) relevant external advisers, sub-contractors and agents; and 
c) their successor bodies, roles and functional areas from time to time. 
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Annex 3
 
Leased lines 
 
1. The leased lines products to which paragraphs 2 to 8 below will apply are the following 

products offered by BT at the date these Undertakings take effect: 
 

1.1 Netstream private circuits; 
 
1.2 Analogue private circuits;  
 
1.3 Kilostream private circuits; 
 
1.4 Megastream digital private circuits, up to and including 45Mb/s; and 
 
1.5 Variants of the above which are used to provide enhanced resilience. 

 
2. BTS will appoint a senior product manager who will be responsible for ensuring that BTS 

complies with paragraphs 3 to 8 below of this Annex 3. 
 
3. It will be the responsibility of BTS to develop, manage and offer variants of the leased 

lines products set out in paragraph 1 above which are intended to meet the reasonable 
requirements of its customers who are Communications Providers. 

 
4. BT will proactively consult and engage with its customers who are Communications 

Providers in order to seek out their requirements in relation to leased line products. BT 
shall ensure that within four months of the coming into force of these Undertakings BT 
has identified if and how those Communications Providers’ customers consider that the 
current leased lines products offered by BT do not adequately meet their reasonable 
needs, and the modifications or enhancements they would consider appropriate. 

 
5. Communications Providers will remain free to purchase the variants of BT’s leased lines 

products which are offered by the Downstream Divisions should they so wish.  
 
6. Communications Providers will be eligible to migrate leased lines described in paragraph 

1 of this Annex 3 which they have purchased, prior to BTS offering new leased lines 
variants, through the Downstream Divisions to any new variant of that type of leased line 
offered by BTS without charge or penalty. For the avoidance of doubt, if, after a 
Communications Provider has migrated a leased line purchased from the Downstream 
Divisions into a leased line variant offered by BTS, and prior to the termination of the 
contract period, it then migrates that BTS supplied leased line product to another leased 
line product, BT will be entitled to charge a reasonable fee both for the migration to the 
other leased line product and for the prior migration to the leased line product offered by 
BTS. 

 
7. It is not BT’s intention that any leased lines product variants to be offered by BTS should 

be any form of intermediate product between Partial Private Circuits and retail leased 
lines.  

 
8. BTS will undertake a review of the progress it has made towards development of leased 

lines product variants that meet the reasonable needs of Communications Providers 
approximately six months after the creation of BTS and shall share the findings of its 
review both with Ofcom and with those Communications Providers who were consulted 
in accordance with paragraph 4 of this Annex 3.  
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Annex 4
 
Equipment 

 
a) Access network termination equipment 
 
b) Broadband servers 
 
c) Video servers 
 
d) Aggregation equipment for backhaul 
 
e) Private circuit termination 
 
f) Any additional equipment reasonably identified by any other Communications Provider 

following consultation with the Communications Providers Property Users Group and 
agreed in writing between BT and Ofcom 

 
Provided that none of the equipment shall be used in the provision of Wireless Telegraphy as 
defined in the Wireless Telegraphy Act 1949 (as amended or re-enacted).  This restriction 
shall be reviewed from time to time with Ofcom. 
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	Governance of Access Services  
	5.39 BT employees working for AS shall not disclose AS Customer Confidential Information to BT employees working for the Upstream or Downstream Divisions except: 
	 
	a) with the relevant customer’s consent; or 
	 
	b) to the minimum extent that disclosure to BT employees working for the Upstream Division(s) is necessary to operationally enable AS to deliver products provided by AS under section 5 of these Undertakings; or 
	 
	c) where an order is transferred from one part of BT to another pursuant to section 5.47.5, and the information is disclosed solely for the purpose of that transfer. 
	 
	Disclosure of such information may be made to the nominated individuals (if any), and individuals occupying the roles and functional areas (and their relevant external advisers, sub-contractors and agents) listed in Part A and Part B of Annex 2. 
	 
	5.40 No employee or agent of BT (including its external advisers and sub-contractors), who is working for AS, shall influence or attempt to influence, the Commercial Policy of the Downstream Divisions or Upstream Division(s) of BT except: 
	 
	a) through such mechanisms and processes that are also available to other Communications Providers; 
	 
	b) as required for the delivery of these Undertakings, for example for the development of AS services utilising network assets managed by Downstream and Upstream Divisions of BT, or for the planning and implementation of BT’s NGN; 
	 
	c) if they are nominated individuals or individuals occupying the roles and functional areas (or their relevant external advisers, sub-contractors and agents) listed in Part A of Annex 2; 
	 
	d) as otherwise provided for in these Undertakings; or 
	 
	e) if otherwise agreed with Ofcom. 
	5.46 The products and services supplied by Access Services  
	6.2 A member of the BT Wholesale Executive Board will have responsibility for the performance of BTWS and BTS. 
	 
	 
	 
	6.4 Products may be added to or removed from the scope of activity of BTWS or BTS on the following basis: 
	 
	6.4.1 any new SMP Product or any Network Access falling within section 11.8.2 unless otherwise agreed by Ofcom which is not required to be provided by AS in accordance with section 5 shall be product managed within BTWS;    
	 
	6.4.2 BT and Ofcom may agree to add existing or new products to the list of products required to be managed by BTS. Such products will generally only be added: 
	 
	a) if they are new products that are successors to the existing BTS portfolio; or 
	 
	b)  where:  
	i) a BT downstream managed product receives 55% or more of product revenue from other Communications Providers, and there is not an upstream managed product that provides equivalent functionality; and 
	 
	ii) there is reasonable demand from Communications Providers for an equivalent product managed and supplied from BT’s Upstream Division(s). 
	  
	For the avoidance of doubt if BT and Ofcom are not able to agree the list will not be changed. 
	 
	6.4.3 BT and Ofcom may agree to remove any product from the list of products required to be managed by BTS.  For the avoidance of doubt if BT and Ofcom are not able to agree the list will not be changed. 
	 
	6.4.4 BT shall product manage leased lines products for other Communications Providers in BTS in accordance with Annex 3. 
	 
	6.5 BT employees working for BTWS and BTS shall have responsibility and control in relation to their respective products as follows: 
	 
	a) product management, including product specific terms and conditions and pricing; 
	 
	b)  product specification; and 
	 
	c)  product related procurement processes. 
	 
	 
	 
	 
	 
	Incentive arrangements 
	 
	6.6 The Scorecard for the member of the BT Wholesale Executive Board referred to in section 6.2 shall not include measures related to overall BT Group plc performance. 
	 
	 
	6.8 BT shall as soon as reasonably practicable:  
	 
	6.8.1 introduce new long term incentive plans for relevant BT employees working for BTWS including a deferred bonus plan (‘new plans’) which BT anticipates will be in place for implementation during the summer of 2006; 
	 
	6.8.2 where a BT employee has been granted an option over shares under the BT Group Global Share Option Plan or an award of shares under the BT Group Incentive Share Plan, the BT Group Retention Share Plan or the BT Group Deferred Bonus Plan and subsequently moves to BTWS, use its reasonable endeavours to replace those options or share awards with share awards under the new plans;  
	 
	6.8.3 ensure that, where a performance condition applies to the granting or vesting of an award under the new plans, that performance condition shall relate to the performance of BTWS or some other appropriate index related to the objectives of BTWS; and 
	 
	6.8.4 ensure that no such awards in respect of BT Group plc shares shall be made to BT employees at a time they are working for BTWS except that BT Group plc shares may be part of an appropriately weighted basket of shares or some other appropriate index. 
	 
	6.9 BT employees working for BTWS may not work at the same time for any of the Downstream Divisions, save as agreed in writing by Ofcom.  
	 
	Other provisions 
	 
	6.10  
	 
	6.10.1 BT employees working for BT Wholesale shall not disclose its Customer Confidential Information to AS or to the Downstream Divisions except: 
	 
	i) with the relevant customer’s consent; or 
	 
	ii) to the minimum extent that disclosure to BT employees working for AS is necessary to operationally enable BT Wholesale to deliver BT Wholesale products to customers; or 
	 
	iii) where an order is transferred from one part of BT to another pursuant to section 5.47.5, and the information is disclosed solely for the purpose of that transfer. 
	 
	Disclosure of such information may be made to the nominated individuals (if any), and individuals occupying the roles and functional areas (and their relevant external advisers, sub-contractors and agents) listed in Part A and Part B of Annex 2. 
	 
	6.10.2 BT employees working for BTWS shall not directly or indirectly disclose its Customer Confidential Information to BTS except: 
	 
	i) with the relevant customer’s consent; or 
	 
	ii) where an order is transferred from one part of BT to another pursuant to section 5.47.5, and the information is disclosed solely for the purpose of that transfer. 
	 
	Disclosure of such information may be made to the nominated individuals (if any), and individuals occupying the roles and functional areas (and their relevant external advisers, sub-contractors and agents) listed in Part A and Part B of Annex 2. 
	 
	6.10.3 BT employees working for BTWS and BTS shall not disclose their respective BTWS or BTS Commercial Information to BT employees working for the Downstream Divisions unless: 
	 
	i) it is of the nature that would be provided to other Communications Providers in the ordinary course of business; or 
	 
	ii) the BT employees working for the Downstream Divisions are nominated individuals or individuals occupying the roles and functional areas (or their relevant external advisers, sub-contractors and agents) listed in Part A and Part B of Annex 2. 
	 
	6.10.4 Except in the case of those nominated individuals or individuals occupying the roles and functional areas (or their relevant external advisers, sub-contractors and agents) listed in Part A of Annex 2, BT employees or agents (including its external advisers and sub-contractors) working for BTS, shall not unduly influence or attempt unduly to influence, the Commercial Policy of BTWS otherwise than through mechanisms and processes identical or similar to those available to other Communications Providers. 
	 
	6.11  Where: 
	BTWS shall secure in either or both cases that this is done in a manner which ensures that other Communications Providers do not suffer material competitive disadvantage in relation to BT.  
	 
	6.12 In circumstances where demands for product enhancement from AS, BTWS or BTS create a situation which requires prioritisation by BT of its capital expenditure, BT will not unduly discriminate in its prioritisation. BT will seek the view of the EAB on the best means of avoiding such undue discrimination.  
	 
	6.13 As soon as is reasonably practicable after the date that these Undertakings take effect, and for the purposes of assisting compliance with sections 6.10.2 and 6.10.3, BT shall secure:  
	 
	a) the Management Information Systems which hold BTWS and BTS Commercial Information such that such systems are not available to BT employees working for the Downstream Divisions; and 
	   
	b) the Management Information Systems which hold BTWS Customer Confidential Information such that such systems shall not disclose such information to BT employees working for BTS. 
	 
	6.14 For the avoidance of doubt, nothing in this section 6 precludes BTWS or BTS or any other part of BT Wholesale from being provided with support services from across BT or from using BT’s centres of excellence, provided that doing so will not require the disclosure of BTWS or BTS Commercial Information except in the case of those nominated individuals (if any), and individuals occupying the roles and functional areas (and their relevant external advisers, sub-contractors and agents) listed in Part A and Part B of Annex 2, and except in the case of BT employees working for BTNI.  
	 
	6.15 Where a product supplied by BTWS no longer falls within a market which Ofcom has notified as having SMP then to that extent, this section 6 of these Undertakings shall cease to apply in respect of that product, unless that product is then added to BTS in accordance with section 6.4.2. 
	8.6 Except in the case of those nominated individuals (if any), and individuals occupying the roles and functional areas set out in Part A of Annex 2, BT employees working for the Downstream Divisions may not directly or indirectly unduly influence or attempt to unduly influence the Commercial Policy of BTWS or BTS, except through mechanisms and processes identical or similar to those available to other Communication Providers. This section shall not prevent the provision of information to, or provision of expert advice to, BTWS or BTS where these are so required. 
	 
	8.7 Where the Downstream Divisions require changes or enhancements in SMP Products or BTS products described in section 6.1.2, these requirements will be addressed by a Statement of Requirements Process, as used by other Communications Providers. BTWS and BTS will ensure this operates without undue discrimination. 
	No foreclosure of network access 
	Operational dispute adjudicator 
	Compensation arrangements 
	12. Contract management mechanism 


	20.9 For the avoidance of doubt, the nominated individuals (if any) and individuals occupying the roles and functional areas set out in Annex 2 shall not abuse their positions to circumvent the intent of these Undertakings and BT employees or agents working for BTNI shall not abuse the provisions set out in sections 13.1 to 13.4 to circumvent the intent of these Undertakings. 
	 
	20.10 Notices 
	 


